$YrMi '<■■<•■'■■"■' '  >i&'^&%££>% 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat232illi 


f\;r    i     - 


2*4   -    98540 


(Plaintiff), 
appellee, 

▼8. 


A2»P     .  'JRT 


OF  10. 

VOIR*,    ,  - 1  * 

corporation,   ( Defendant)  , 
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Appellant. 
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".  i   I   OF  THIS  COURT, 

This  Is  aa  appeal  by  the  ^arniahee  frew  &  Jud^ent  in 
the   auw  of  #200,   entered  upon  the  rinding  of  the  court,  wet  ions  for 
*  now  trial   and  in  arrest  of  judgment  hsving  been  overrun 

Th«  suit  we,*  begun  "by  plaintiff  Hasse  against  Monroe, 
Leon  and  Tees,   a  corporation,  by  attachment.     The  affidavit   there- 
for  alleged,  with  other  grounds,    that   the?  corporation  w^e  not  a 
resident  of  this  State  and  that   ita  p&aae  of  residence  v%tt  in  tho 
State  of  Delaware.     The  attaehneXt  w&e   sustained,   and  jud&went 
entered  against   the  defendant   asrr-oration     by  default   in  fewer  of 
plaintiff  for   the  cuts  of  #339.33.     The  garnishee  answered  that  he 
had  no  funds  or  property  of  any  kind   ia  hie  possession  belonging 
to   the  debtor ,   and  by  an   amended  answer  set  up  that   the  debtor, 
Monroe,  Leon   and  Teea,  was  never  qualified  to  transact  business  in 
Illinois  and,   therefore,    seali  not   sue   in  the  oourta  of  this  State # 
m4  moved  the  dismissal  of  the  case  for  that  reaaon. 

The  garnishee  argues  here  that  as  the  attachment  was 
sustained  upon  the  ground   alone  that   the  defer;  *  though 

a  foreign   oorooration,  had  not  procured  a  license  if  riness 

Ui   this  State,   the   court   erred   in  refusing  to  dismiss  the  ease,    and 

'  er  erred   in  that    it  refused  to  receive   e-v  tnp.  to 

sustain  this  defense.     Re  direct   evidence  ten-Un     to   sustain  that 
point  was  offered   in  behalf  of  garnishee,  but  e»*8  cross-'*  -:>n 
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a  witnose  w*s   aoked  whether  or  not  r  oration  was  authorised 

by  the  ^ecr-tury  **  8t*t«  to   transact  business  in   I)  1 
objection  was  sustained,    rightly,  r«  think,    for  the   raueoc   that   it 
wai  not  proper  orcss-.  lion,     Moreover,   even  12  it  vere  es- 

tablished that   the  defendant  was  a  foreign   corporation  not   authorised 
by  the  secretary  of  <H&t*  to  transact  business  in   Illinois,    this 
would  not  hare  been  neceae&rily  a  defuse  to  the   suit.      It  wae 
neeeoeary  in  order  to  establish  that  defense  that  the  4efen4ant 
gamiehee  should  further  allege   and  prove  that   the  corporation  was 
not  engaged  in  interstate  sorrmerce,   (gee  .B^b^r^er*  H e.rn  Op,   ▼  , 
Anderson .    "x>T  ill.  App. ,  222)    and  ^.lso  that  It  was  unlawfully 
doing  business  within  the  weaning  of  the  statute,    and  a  single 
transaction  does  not   constitute  doing  business  within  th 
log.     USS.  ▼•   £&£&•   i"M    ill.,    332. 

The  controlling,  question  in  the  case,  however,  is 
whether  there  was  an  enforceable  debt   due  fares  the  garnJ  I   the 

corporation  for  which  it  might   have   recovered  Is  an  action  in  as- 
sumpsit,   end  the  decision  of  this  question  makes  oeee-  con- 
sideration of  the   evidence  offered  bearing  on  that  point. 
pears  that  Konrca,  Leon   and  te  s  was  a  corporation  engagadi  in  the 
brokerage  and  promotion  business,     litis  garni  I      . ,                sen,  was  the 
owner  of  a  patent  for  a  coal  tar  disinfectant   called  *Tarx.w     About 
Kay  1,  1990,   the  garnishee,  Philipeon,  wade   *n  oral  agreement  wi*h 
the  corporation  for  the  sale  of   this  potent,        n  J-ily   20th   tl 
after  this  oral  agreement  was  oonfirned  ly  a  letter  f2r#a  Phi li peon 
to  the  corporation,  wherein  the  agreement  wae   stated  an  follows: 

*1  -  You  to  sell   said  rs  for 

Thousand  dollars)    cash   ;*nd  one-ttird  interest  (or  its  equivalent) 
in  a  stock  corporation,  vfeien   its  to  be  the  owner  iterate. 

2  -  X  to  pay  you  ]  ion  on  all  atonies  received  in 
cash  and  also  10,3  of  ail  dividends  derived  from  s&id  one-third 
interest    (or  its  equivalent)    in   said  stock  cc 

3  m  Your  10$  cosH&ission  to  be  paid  to  you  not  later  than 
14  days  after  said  cash  payment   is  fully  paid  to  me,    and  not 


I 


liter  than  14  days  after  each    time  I   rec:  >a  «y 

holdings  In  sals  sompaay*     If  -i  royalty  is  ■  in 

^uWal^n*  V    aald    •  you  are 

to  receive  10*    of  ©aid   royalty  not  Inter  than  14  rtf,r  each 

payment  • 

f  Loirs   r*nd 
assigns. " 

as  a  matter  of  f-act,    the  plaintiff  >.rnishee  had 

entered  into   *m  agreewent  on  the  30th   lay  of  June,  1990,  whereby 
Jhilipson  as  party  of  the   tint   part,    sad  haae  .*s  party  a 
second  part,   agreed  that   the  party  of  the  first,  part  would  an*ign 
these  letters  patent   for  the  aw  of  H-,  In  cash,  pay 

•l,0vu  at  the  execution  thereof  and  the  remainder  in  installments. 
As  a  further  consideration  the  party  of   the  second  part  agreed  that 
he  would   Immediately  organise  or  cause   to  fee  organised  a  corpora* 
tion  with  a  capital  steeJe  of  #&n  .  .    sad  as  part  consideration  for 

the  assignment  have  issued   to  the  party  of  the  first  wart  25  '  of 
the  capital   stock.     This  agreement,   *?hieh  was  under  seal,   further 
pro\  hat    in   the  event   the   second  party  should   find  it    isrprae- 

ti cable  or  impossible  to  fulfill  the  obligations  of  the  agreement 
so  far  as  incorporating  juad  aequlring  wording  capital  was  concerned, 
he  wight  at   any  time  re-ascign  the  patents  to  the  first  party,   (he 
in   such  event   to  forfeit  all  payment t  theretofore  rade  or  wfeieJi  *>ight 
have  beconse  due  prior  to   such  re-ae8ig/*r?«anl)   but  by  such  re-assignment 
should  incur  no  further  liability  with  respect   to  tx  nta  ac- 

cruing subsequent   to   the  re-assignment,     The  uncontradicted  evidence 
shOTre  that  a  total  of  }8C$9  was  paid  open   said  contract,   and   that 
thereafter  Hase  defaulted  in  waiting  these  payments  and  that  under  the 
terns  of  the  contract  Philipeon  retained  tlv.  @  and  cancelled  the 

contract  because  of  the  non-payment  of    the  balance  of  the  purchase 
price. 

The  trial  court  was  of   the  opinion   that  under  the  terms 
of  tbs   ■greeme&t  Phlli^son  was  indebted  to  the  corporation  in  the 
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amount  of  10<  of  this  #3000,  while   the  defendant   garnishee  contends 
that  under  elauee  3  of  the  statement  of  July  20,  19?'--,  the  eo*» 
mission  was  to  be   caid  not  later  than  14  days  alt  or  the  cash  payment 
was  fully  paid  to  Philip son,   and  only  in  that  event,  and  as  it  was 
n«v*r  fully  paid  no  liability  arose.         the  garnishee  in  his  argu- 
ment refers  us  to  certain,  elftmont&ry  rules  which  obtain  in  the 
construction  of  contracts,  namely,   that  the  contract  must  he  con* 
strued  as  a  whole  and   the  intention  of  the  parties  gathered  fro» 
the  entire  instrument  rather  than  fror*  det ached  portions  of  it,   and 
that  for  the  purpose  of  ascertaining  the  intention  of  the  parties, 
the  position  in  which  they  find  themselves  olaeed  an??  the  cl. 
stances  surrounding  the  execution  of  the  contract   should  he  con- 
sidered.    These  oppositions  of  law  are  not  rtiaouted.     The  garnishee 
in  construing  the  agreement  of  July  20th  say  a  that  paragraph  So,  1 
deals  with  the  subject  matter  and  price,  £o»   2  with  the  compensation 
to  be  paid,  Bo.   3  states  how  and  when,  the  compensation  shall  be       .    , 
and  J?e.   4  extends  the  contract  to  the  hoirs  and  assigns.     He,   there- 
fore,  in  the  construction  of  Mo,   2,  excludes  from  its  subject  Matter 
any  question  as  to  the  tifae  when  cowpenaatien  should  be  paid.     Wo 
do  net  agree  with  this  construction.     i»o.    3  states   i  -vily 

that  a  10$  commission  is  to  be  paid  "on  all  monies  received  In 
eaeb,"     So.   3  states  that  the  10$  eosraission  ssust  be  paid   *net 
later  than  14  days  after  the  cash  poyjififtt     s     ffllljr  oald. »     It 
eeetns  to  us  reasonable  to  hold  that  the  clause  quoted  fross  Ko«   2 
refers  to  the  compensation  to  be  paid  in   case  the  purchaser  paid 
less  than  the  full   awount,  while  So*   3  refors  to  the   time  of 
payment  in  oass  the  contract    should  bo  corral  eted»     8j  con- 

struction effect   is  piren  to  both  these  o  nuees,   rmd   it   ie  un- 
necessary to  hold  that  there  is  any  surplusage  in  either  paragraph. 

The  garnishee  argue e  that  th»  parties  themselves  had 
given  a  different  construction  by  their  conduct  because  of  the  fact 
that   it    does  not  appear  thai   the  oorperatio.  ore  than  a  yen* 
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made  any  clal*  that   corqp  en  station  was  due  to  it  under  the  circum- 
stances.    KtWTt>t   the   statute  of  limitations  had  not  ran,   and  ws 
think  the  hay*  fact    that   the   ol Airs  was  not  present  sd   could  not  he 
h*ld  to  asROunt  to   such  a  construction. 

The  garnishee  further  contends  that  th<>  corporation, 
as  Broker,  was  not  the  procuring  cause  o:  th«  sals.  #o  think  the 
evi«'>«nce  shows  otherwise. 

It  is  also  argued   that  the  eurocrat  ion  as  a  hroker  was 
not  entitled   to  ©omission  hecauwe,   it    is   said,  the  sale  amounted  to 
a  purchase  hy  ita^lf  directly  or  indirectly.     This  position  cannot. 
we  think,  he  sustained.     The  corporation  was  an  entity  separate 
and  distinct  from  ito  officers  end  employees.     "Groover,  plaintiff, 
the  •widenoe  discloses,    took  the   title  only  as  a  matter  of  conveniens* 
with  a  view  t©  transferring  it   to  the  corporation  which  the  parties 
interested  would  cause  to  he  forced. 

.  For  the  reasons  indicated  the  Jtidgjient   is  afflrsje-. 

AFHRHKB. 

MeSnrely  and  Johnston,    T?. ,   concur • 


■ 


394     •      28S7C 

msnoum  LAHB^HTX. 

vs. 


Appellant , 


Itf  VOX  CHICAGO,  (Mutual 
Benefit  and  Id  ociety),  » 
corporation, 

Appellee, 


1 1  to,  mat 

KUSXCXPAL  G 

OF  CHICAGO. 


O  </  _*_  •  ri  •     O 


MR.  FKSSSXtgSB  Jlf^TlC  I  KATCWBTT 

m&vnoB  mm  opikion  ©#  tm  court. 

The  defendant  appeals  to  this  court  f ro»  jru  order  ef  the 
trial  •am?*  which  overruled  ite  motion  to  vacate  a  Judgment  there* 
tofore  entered  upon  the  verdict  of  a  Jury.     The  abstract  eta  tee 
th>t   Dm   finding  of  the  jury  wan  ex,  parte  and  in  the  absence  of 
defendant.     It   fio»»  not,  however,    contain  any  eh  owing  as   to 
whether  the   stbsence  wwi  willful  or  otherwise.     In  feet  nc  bill  ef 
exceptions  en*  preserved  in  the   state.     It  ie  argued    that  the 
affidavit  ef   claim  doea  not  comply  with  th»  rules  of    the  Municipal 
19%  or  section  56  of  the  Practice  Att«     This,  however,  ie   wholly 
innate  rial  as   the  Judgment  does  not  appear  to  have  been  rendered 
by  default,     A  jury  was  called  and  the   evidence  submitted   to  it 
upon  the  issues  as  made  up. 

There   is  no  bill  of  exceptions  and  no  error  appears  in 
the    common  %m  record,   end,    therefore,  although  the  plaintiff  has 
not  appeared  in  this  court  in  behalf  of   the  Judgment,   we  ere 
compelled  to  affirm  it, 

A*FIHK       . 

lie  urely  and  Johnston,  JJ.,    concur. 
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•       •       •  ,  ^     : 

Plaintiff  In  ::rrcr, 


, 


*rs.  a         (©BACK)  warn 

Defendant w  In  .%rror.  ) 

o  o  r  i 

is   is  a  writ  of  error  t«   the  ifwnlaisal    .3aui 
fea««f»,   brought  by  plaintiff  in   error  to  reveroo  an  order  of 
oalelpeJ   court  vacating  a  jud.jcont   in  favor  of  plaintiff 
in   error  if  atari     re.   ffeorge  Salth,  defendant   ta  error,   and 
reinstating   th<?   CS1J,,R  for  trial.      ih(g   action  in  the  Municipal 
court   arose  out  of  a  claim  on  th-  part  of  plaintiff  is  array  of 

:,ee  of  *  fc«  Am  to  :>it^  frora  defendant*,  in 

error  for  dental   lirrilftl   rendered  to  defeuiante  ->r. 

Service  *r»»  had  ©nl.  ?  on  defendant  in   error  arc* 

-otioa  of    defendant    In   error   Kr««    Geon 
for  filing  ia  affidavit  of  merits  w«   extended    M 
from  neoercber  10,   1920.     ho  affidavit  of  merito  was  filed  within 
that  Una.     December  a& ,  1920,  on  motion  of  plaintiff  in   error, 

in   error  Mre.  #e©rKe  Smith  was  defaulted  fat  rant  of  an 
affidavit  of  merit* ,   damages  ia  favor  of  plaintiff  In   error  were 
found  by  the   court   in  the   ou»  of    »S13,   and   jui.Biunt  waa  entered 
©n  Hie    rinding.     Thereafter  defendant   in  erroi  ,^ith 

filea  a  petition  un4er  Section  Ti  of  the  Municipal   Court  &«%    to 
vacate  the    |  |    and   to  reinstate  the  oaac*.        3    iatiff  ia 

error  moved  the  court   to  overr-a  »etitioa  on   the  ground 

that  it  was  ineufficient  in  law.  The  court  denied  the  motion  of 
olaintiff  in  error.  The  parte  of  the  petition  which  we  think  it 
neoeeaary  to   consider  are  as  follow*: 


.  w 
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"Your  petitionrr   further  represents  that  after  the 
■erYiee  of   su-vnons  was  had  unon  her,    she   employed  oouneal   to 
enter  her  appearance  and  wake  demand  for  a  trial  by  jury;    that 
who  left    tfofl   «tty  0*  Chicago  on  the  16th  day  of  December,   A.   t). 
,   an*  went  to  Wolleoton,   Ohio,  where  ehe  remained  until   the 
month  of  February,  A,   »,   19S1,   and   that   eha  vim  absent   from  the 
olfy  of  Chicago   at   the  date  of  ths  rendition  of   said   jud  :ment,    *ni 
did  not  b^eewe  aware  of  the  fast   that    -  ,t  had  been  en  to  red 

until  January  9th,  19  ?2,  at  which  tisj*   she  was  informed  by  her 
attorneys  of  the  rendition  of  wail  |udgneBt«   ******     Your  petitioner 
further  repraae&ts  that   she  is  Informed  and  beli<»Tes  that  olain- 
tiff  •»  itemised  statement  of  account  was  not  filed   simultaceoualy 
with  hit   statement  of   claim  in   thi*  cause,    end   that  by  reason  of 
the  feilure   to  fil«    said  itemised  o  tat  ©seat  ef   clralsi  your  oetitioner 
*»•  latftinsed  by  feer  ecu«&el  that   ahu  waul 4  bo  unable  to   file  an  af- 
fidavit  of  merits  until   she  was  in  #©«*•>?.  si  on  of  the  infer* nttion 
contained   in  gtlal&tlff*  *   statement  of  account.  'itiener 

furf  present  fl   that    thWI     -ops  not  Buneaar  to  have  been  an  orrter 

enter**   in  this?   cause  permit  ting  ?>l*tintiff  to  fil*  hit   si 
of  claim,   and  your  petitioner  further  rtpreeenti  that   sh-:  had 
boon  informed   that   mt€   ta*M  had  been   continued  to   a  date  subse- 
quent to  the  llth  lay  of  January,  1923  ,   an  I  thai    an  crd«*r  had  bean 
entered  by  the  eourt   extending   the  time  of  filing  hei  lavit  of 

werita  uatil  after  said  last  mentioned   date,  t   said  Default 

Order  was  entered  &a  a  result  of  the  Mistaken  it  of  facta  to 

your  oust,   and  therefor*  should  in  e-  ■■    I  conscience 

be   eet   vie  id*  and  tb*   I  ist  m   the  iri  of  this 

court.  * 

Section  ?.i  of  the  Municipal   Court   tot 
as  follows: 

"If  no  motion   to  vacate,    set  aside  or  modify  any   susoh 
dud  Ment,  order  or  decree  eh*ill  be   attterad  within  SO  days  after  the 
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entry  of  ouch   fcAgmmt,  ordT  or  decree,    the  same   shall  not  be 
vmeatwd,   a»t   a*1de  or  modified,    except  lag  on  appeal   or  writ  of 
error,  or  by  a  bill  in  equity,  or  by  a  -petition  to   said  Municipal 
court,    setting  ferth  grounds  for  vacating,   setting  aside  or  modi- 
fying  the  tang   which  would  be  sufficient  to   cause  the  some  to  be 
vacated,   set   aside  or  Modified  by  a  bill   in  equity:     Provided,  hew- 
ever,    that  all  errors  in  fact   in  the  proceedings  in  such  case,   which 
might  have  been  corrected  at  common  la*  by  the  writ  of  error  coron 
aobJLf  may  be   corrected  by  action,  or  the  Judgment  may  be  set  aside, 
in  the  manner  provided  by  law  for  similar  cases,   in  the  Circuit 
court." 

In  our  opinion  the  petition  of  defendant  in  error  Mrs, 
George  Umith,   is  insufficient  and   should  have  been  denied.     It 
doesnot   show  any  grounds  for  equitable  relief,  nor  does  it  show 
any  error  of  fact  which,   if  known   to  the  Judge  of  the  Municipal 
court  who  watered  the   judgment,  would,  as  a  matter  of  law,  have 
preclude*   the  entry  of  the  JudgSMffit*.     iixamplee  of  errors  of  fact 
which  would  euoport  a  writ  of  error  coram  nobis  are  such  as  the 

death  of  the  nominal  defendant,   infancy  without  a  guardian,   disa- 
bility of  coverture,   and  insanity  at  the  time  of  the   trial. 
Chapman  v.  Berth  American  Insurance  Company ,   292  111, ,  179,  185. 
The  petition  discloses  no   error  of  fact  that  is  similar  in 
principle  to  the  ones  enumerated. 

For  the  reasons  stated  the  order  of  tho     unioipal 
court   is  reverted* 

mnnsRc    , 

Katehett,  P.   J.,   and  so 3u rely,   J.,   concur. 


MM   *' 
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tt   al.. 
Appellants, 


OJ  COOK  COTJSTY, 


THOMAi?  B.   COKROY  at   «1., 

all***. 

&  O  ^C  JL  «  ri  a     O  X 
.    |  |  HSLIViSSSS  f»  t«i  Oi1  TH£  COtmt, 

In  this  ease  &  bill  of  equity  was  f  lied  by  Williaw 
H,   Gonroy  and  his  wife,  Xary  Conroy,   appellants,   gainst  William 
B,   Gonroy 's  brother,  thomae  &•  Gonroy,   and  Thawae1  wife,  Gatfcerint 
Gonroy,  appellees,  alleging  that  appellee*  gave  te  appellants  a 
house  and  lot  as  a  wedding  present;   that  afterwards  appellees  by 
fraudulent   representations  induced  appellants  to   sign  said  execute 
a  warranty  deed  conveying  the  property  to   appellees;   that  when 
appellants   signed  a»d  executed  the  4**4  they  did  so  i*ithout   read- 
ing it   and   relied  on  false  representations  as  ado  by  appellees  that 
the  signing  and  execution  of  the  instrument  was  necessary  tc 
appellants  a  clear  and  undisputed  title  to  the  property,     the 
hill  prays  for  the  cancellation  of  the  deed  and  the  issuance  of 
an  injunction  restraining  appellee*  from  conveying  ©r  eneurabering 
the  property  and  fro*  ousting  appellants  froia  possession.     The 
answer  of  appellee*  denies   the  allegations  of  the  bill.     The  c%se 
ira*  referred  to  a  master,  who  found  in  favor  of  appellee*  and 
reeossaended  that  the  bill  be  dismissed  for  want   of  equity.     The 
trial  court  confirmed  the  Blaster's  report  and  <U*,'.in**4  the  bill 
for  *mt  of  equity, 

the  undisputed  facta   *re  eubstiuiti&lly  as  follows? 
Appellant,  Sillies  f«    Conroy,  was  about   to   be  warri*.  .  told 

his  brother,   appellee  Thoaa*  1.   Conrey,  of  his  intended  marriage 
and  Shoaas  wad*  hl»  a  present  of  about  1X500  or  114 -0  worth  of 
furniture.     Theasas  also  purchased  a  house  and  lot   and  hed  the 
deed  »ad*  out   to  appellant*  Wiiliaa  B.   Gonroy  and  hie  wife  S*ry. 
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The  purchase  price  waa  |88     .      ?here  was  a  mortgage  on  the  property 
•mounting  to   J3G00.      Appellee  Thoaas  B.    Conroy  paid  $2300  in  caoh. 
The  deed   MM    sbatr&et  of  the  property  wero   delivered   to   appellant 
William  H.   Gonroy.     Appellants  took  pos^saion  of  the  precise* 
about   the  latter  partof  August,  1916,   Nad  harn  w  there  over 

since.     On  Ksjral)  IP,   1919,    appellant*  assented  a  dead  to   appellees 
fejp  the  prepevty.     On  the  day  the  deed  *aa  executed  appellant 
William  H«   Conroy  feel   gene   la   U*«  te©«e  of  his  brother,    appellee 
Thomaa  I«   Conr  y.     Appellant  911114  -   !  ,      onroy  an  •  Ilea 

Catherine  Conroy,   drove  in  the  latter**  automobile  frois  tb<*  boat  of 
Thon&s  B«   Conroy  to    the  office  of  a  mm  naaed  Uteach,   a  notary 
the  real   estate  dealer  who  bad  negotiated   the  sale  of   the  property 
to  appellee,  Thoasas  &«   Conroy,  picked  up  U'teseh  aad  then  drove  to 
the  hoase  of  appellant  William  II.   Conroy,  ??here  the  latter  and  hie 
wife  executed  the  deed. 

fhe  only  question*   in  the  case  are  issue  a  of  fact,     The 
two  principal  issue©  are,   firat,  whether  the  property  «a»  given   to 
appellants  by  appellees  as  a  wedding  -gift;    aftd,   seoon/i,  whether 
conveyance  to   appellee*  by  appellants  waa  voluntary,   or  was  raade 
p&der  the  erroneous  belief  by  appellants,   induced  by  the  alleged 
false   representation*  of  appellees,   that   it  was  neceesarv   fer  ap- 
p«ll ant*  to   sign  the   instr^eril   to    "clear  the  title*  or  to   "save 
the  property." 

On  the  fir«t   question  both  appellant*  testified  posi- 
tively an4   repeatedly  that   appellees   ave  them  the  property  a*  a 
wadding  gift.     Appellant,  Mary  Conroy,   also  testified  that  appellee 
Catherine  Oonroy  gav  -  her  the  "iey  to  the  back  door**   and   siid, 
"'that   ie  your  boas.*     The   arpellants  are  corroborated  by  the  tecti» 
mony  ef  several  witnesses,   some,  of  whom  stated  they  heard  appellee 
ThOBia*  1.   Conroy,   and  *o»e  that    they  heard  appellee  Catherine  uonroy 
•ay  that   the  property  was  a  wedding  gift.      One  of  these  corroborating 
witnesses  nasted  Kraft  was  the  nan  fro*  wfaosa  the  property  wa*  purchased 
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by  »opellee  Thomas  B.   Ccnroy.     Kraft   In  his  testimony  mated   several 
times  that   apoallee  Thomas  B,   Conroy  said  that  he  was  going  to  make 
his  brother  a  present   of   the  property.     Oooosed   to  the  testimony  In 
behalf  of  appellant*  la  the  testimony  of  appellee  Thomas  B«   Conroy 
and  the  testimony  of  the  real  est  te  dealer  Utesoh,      The  testimony 
of   UtescK  ie  of  little  weieht.     He  stated  that  he  "didn't  under- 
stand  it  was  a  presents"  and  thai  appellee  Thomas  1«   Conroy  said 
he  was  "putting  hie  brother  in  the  place   to  ^ive  him  a  start." 
Appellee  Thomas  Is.   Conroy  testified  that  he  told  appellant  'miliars 
H.   Conroy  that  he  would  "make  hiss  a  present  of  tho  furniture,  "but 
the  house,  no;*  that   if  <8iilliam  ever  sold  the  property  he,   Thoraas, 
wanted  his  "equity  out  of   it,''  and  that  William  could  have 
"whatever"  hp  get   "over  it."     Appellee  Thomas  B*    Oonroy  further 
testified  that  William  said  he  would  pay  him  *very  quick;"  and 
that  he,  Thomas,    eatd,   "Fay  M  if  you  can  get  it,   and   it  is  satis- 
factory to  me." 

If  the  evidence  on  the  question  whether  ths»  property 
was  a  gift   stood  alone,  we  would  be  inclined  to  the  conclusion 
that   appellees  had  raade  a  wedding  present  of   the  property  to  ap- 
pellants.    But  whan  the  further  evidence  (relating  to  appellants 
conveyance  of  the  property  to   appellees  is   considered,   it  seems 
clear  that  appellees  never  intended  that    the  property  should  he  an 
absolute  gift. 

The  teetistony  of  appellants  in  regard  to  the  convey- 
ance of  the  property  by  them  to  appellees   is  highly   improbable. 
Apnsliant  tfllliara  II.   Conroy  testified  that  the  day  the  conveyance 
to   appellees  was  made  by  appellants  he  had  taken  the  deed  and 
abstract  of  the  property  to   the  home  of  appellees  in  order  to  get 
aooelle©  Catherine  Conroy  to  put   them  in  "some  vault*  for  "safe 
keeping;"  that   appellees  have  "a  safe  deposit  box;*   that  the  deed 
and   abstract  had  been  given  to  him  about   two  weeke  before  by  ap- 
pellees;  that   at  that  time  Catherine  Conroy  Baidl      "Here,   Bill,    is 
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the  papers  to  your  howe  -  the  deed  an,1   abetract  of    your  howe;" 
that  he  iM  taking  the  deed  and  abstract  back  to    appellee  Catherine 
Conroy  because  he  "didn't     ant   th2*  to  lay  around  the  house;"  that 
be  had  been  keening  there   in  the   "drawer  in  the  house."     He  further 
teetified   that   when  he  took  the  deed  and   abstract  to   appellees* 
howe,   appellee  Tho»«a  B,   Conroy  was  nst    there;    that  when  he  gave 
the  deed  and  abstract  te  appellee  Catharine  Conroy  aha  said: 
"You  know,     ill,  you  know  you  didn't  hare  your  name  on  these  here 
ftrml  papers {"   that  he  said  nothing  in   raoly;   that   thereupon  he 
and  Catherine  Conroy  went  in  apoellse's  automobile  to  the  office 
of  tftesch,  picked  up  Utesch  and  drove  to  sum  ell  ante*  home  .wad 
•walked  right  in;*   and   that   the   "first   thing*  Catherine  Conroy 
eaid  was:      "Set  your  MHM  on  these  final  osioer*;*   that   she   alee 
eaid  that   she   "same  up  there  to  get  our  names   signed  on  there   se 
that  we  would  own  ear  hoise;*   that  she   said:      "You  know  you  never 
had  your  nance  on  these  papers,  you  arid  your  wife,   to  ov*»  this 
here  hone,   so  you  better  put   thera  on  now;*  that  Catherine  Conroy 
took  "the  paper"  holding  her  right  hand  on  it  ao   that  he  could 
only  see  "about   four  blank  linen;"  that  ho  sign«c'  vaer  rind 

that  his  wife   signs 4   it;   that  Utesch  took  it  in  the  other  f 
and   stamped  it   and  returned   it  to  Q  ttl  erine  Conroy  who  put   it   in 
her  ooeketbook;   that   *'fTt©soh  nevor  sreoke  one  word  fro1"   the  time 
he  hit   the  houee  until  he  left;"  that   afie*  Uteech  left,  rine 

Conroy  said  to  Mary  Conroy:      *■•*•  is  twenty  dollars,  go  %nd  buy 
yourself  something,   Kavy,    something  that  you  need.;"   that  curing  the 
entire   time  the  word   "deed"  -"/ass  never  nentiened.     Appellant  William 
H,   Conroy  further  testified  that    after  the   paper  was   signed  and 
Catherine  Conroy  put  it   in  hsr  pooketbook,  ne  Conroy  nevor 

said  what   she  was  going  to   do  with  it;    that  he  did  not  ask  her 
what   ahe  waa  geint-  to     o   with  it,    and   ^he  did  not   say  that    she  wee 
goings  to  put  it  wit.  »thsr  papera  for  "safe  keening*" 
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Appellant  Knry  Conroy,  wife  of  will I v      .      n-troy, 
testified  thai   the  day  tfllliasi  went   to  the  home  of  »$p*llaata  ha 
told  her  he   "was  going  up  with  the  deeds   to  Gonroy* 
didr.  *t  Hire  to  have  them  around   the  house."     Abe   further  testified 
that  Catherine  oonroy  told  h«r  to   ai&x  her  nam*  to   "the  final  pa- 
pore;"   that    she  just   signed   "the  x>*P*t  as  a  slater*   and  was 
"trusting"  Catherine  s^onroy;   that  Catherine  Conroy  *h**d  her  hiaad* 
on   t  or. 

The  testimony  of  appellant*  en  the   issue  in  question 
Is  far  froffl  convincing,      iierious  doubt*  arise  on  the  face  of  the 
ttttiVQSJ    nts   to   it*  credibility.      The  ©ilence  of   *pp*U  nt   ft'llliam 
E.   Conroy  is  difficult  to  understand.     He   asJced  for  no  explanation* 
frf;m  appall**  Catherine  Conroy.     He  made  no  eniuiry  as  to  what  was 
done  with  the  par>*J"  that  he   aimed.     Ke  ditf  not  imow  whether  or  not 
it  was  to  he  put  with  the  other  p^-p^TB  that  fee  h  »d   givn  <>*therin* 
Conroy  fox   "safe  keening,"     He  and  hio  ^if*  repeatedly  use  the  ex- 
pression  "final  papar*.*     Yet   appellant  tilliam  E.  Oonroy  admits 
that  Catherine  Conroy  had  already  given  him  the  d*f!d  and  abstract 
to   the  property  ta&  had   said   to  him  at   that   time:      "kere   i»  the 
deeds  and  tho  abstracts  of  your  home.**     In  yiew  of   thia  f,*.et, 
cow  covdd  appellant*  hare   imagined  that  other  "papers"  wVdch  they 
oa.ll   "final  papers"  Hal   to   he   signed  before   Iht.y  could,  get  a  "elaar 
title*  t©  the  property?     Appellant  Willia»  H,   Uonroy  testified  that 
«llee  Catherine  Conroy  had  told  him  *sany  times  that   the   "final 
*rsM  were  necessary,      Counsel  for  appellants   state  that   -Hlliaa 
was  wneducatod,  wholly  inexperienced  in  business  affairs,   and  re- 
lied  entirely  on   aopnllnnts,      This  may  he  true,   hut  he  knew  that  he 
had   the  ^e*>^   to  *he  property;    mi   as  a  matter  of  townon  knowiedg* 
he  must  at  least  have   supposed   treat    the  deed  *ao   the   "final  pa$*r," 
And  when  Catharine   Jonroy  ssoke  of  the  necessity  of  the 

"final   paper*"   it  w>uld  have  been   the  natural  thing   for  hiss  to  haw* 
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aaked  her  If  the  deed  that    she  had  already  glvon  hits  was  not  suf- 
ficient,  and  that,  if  It.  was  not   sufficient,   than   to   explain  to  hi« 
what   she  »ca»t  hy  th«  "final  papers.* 

Th«  testi?tony  in  behalf  of  appellees  on  tho  issue 
in  question  oeeuse  to  bo  a  wore  proba&lo  voroion  of   the  affair, 
Anpeilea  ThowMO  B.   Conroy  testified  that   the  day  Villi  an  cam*?  to 
hie  house,  ho,   Thomas,  was  sick;    that  William  cam©  to  his  bedroom, 
said  he  "was  getting  tir©-J  of  it"  and  was   "going  to  fetoh  the  papers 
back,"  an  I    that  he   "couldn't  get   alon«t  with  his  wife  very  wall,* 
The  substance  of  His  testimony  that  followed  ie  that  #llli&jE  wanted 
to  return  the  property  to  his  brother  rather   than  to  let   it  go  to 
his  wife  and  her  family.     Appellee  Thomas  is,    Conroy  further  testi- 
fied that  Wlllias?  wanted   to  give  bsuek  all   ©f  the  furniture;    that  he, 
Thomas,   said,   MKo,   you  can  have   that  furniture;*'  that  fillias  sold 
that   all  he  minted  was  the  victrola;    that  he,  Thomas,    said:      "Take 
the  victrola;  your  wife  will  have  the  furniture  if  you  don't  wont 
it j  I  wouldn't  touch  it."     Than  as  B*   Jonroy  further  testified   that 
Willises  i*ft  the  doed  and  abstract  on  the  bed  and  said:      *Ivow,   I    asi 
?ivin^  it  back  to  you;  I   don't  want   it.     I   aw  leaving  the  city;* 
that  he,  Thomas,  using  a  telephone  at  the  h*ad  of  his  bed,  telephoned 
hie   secretary  to   go   to   (fen  back  and  have  a  deed   prepared.      The  deed 
conveyed  the  property  to  Thews  as  and  was  signed  by  appellants.     Thostaa 
testified  that  about    six  months  ufter  «illiais  and  his  slfo  algned  the 
deed  *'illiass  came  to  see  him  and   said  to  him  that  he  wanted  "to  gat 
that  pl*ce  bock;"  that  he,  ThoaiskS,   eald:      **fou  will  a^var  git   it 
b^ck.      You  can  live  there,  however,   and  pay  the  taxes  and  the 
insurance  which  will  run  aaybe   III  a  Month;*  that  he,  Thcsae, "could 
rent  it  for  $40  to  $4S. « 

Appellee  Catherine  Ccnroy  testified  that  on  the  day  the 
deed  was  executed  by  appellants  she  was  requested  to  go   into  the 
room  of  her  husband,  Thossae;    that  she  assisted  his  when  he  telephoned} 


. 
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that  till  lass  was  in  the   roo»  an?l   said  he  w&i  "1  sarin  .ity* 

and  thai  he   sattttd  her  to   "sign  the  paper;"   that    aha   and   "illiaai 
went  in  h«r  wto*iobile  to   the  office  of  i/teaoh  an*  then  to  Willis*'* 

at   r-ha  an*  tfilli.aa  v«at   in  Utetbh'a  offtca  togeth?r;   that 
aha   aaid  to  Utasch:      "Pill    ia  leaving  hts  wife,   ianH   it   too  bad;* 
that  lfeOfl   ah**   got  to  William's  hoae   aha  saw  that  hi*  wife  had!  baan 
cry*ag  a»*  w**   i**  a  "terrible  condition;*   that  whan   tha  deed  was 
eignad  aha,   Catherine,   Aid  not   touch   it;   that  WteaOh  presented  tho 
deed  to  'William  snd  Slary  for  then  te   eign. 

Utesch  testified   that  he  a»k«*i       I        inlaw  and 
if  they  understood  that   they  were   "transferring  the  property  b*ck,* 
and  that   they  an  owe  rod  that  they  did:    that  he  also  asked  them  if 
they  were  doing  it  "of  their  omi  free  will*1   and   that  they  said  that 
they  were. 

In  considering  the   -widen oe  relating  to  tfoet  conv; 
-.1*08   it  must  bo  borne  in  raind  that   appellants  allege  that 
appellees  fraudulently  procured  the  ecnveytir.ee.     It   is  therefore 
incumbent   on  ftpgHftHasif   to  prove   tha  fraud  by  clear  and  satisfactory 
evidence.       MeKennan  v.  ElM^X^^OL*   94-  Hl*»  11 7 »  2 

"if  the  actives  an*  ^enigno  of  the  parties  charged 
vlth  fraud  or  collusion  may  be  traced   to   an  Vomjst   and  legitimate 
source  equally  as  to  ft  corrupt  one,   the  former  explanation  ought  to 
be  preferred."       HpjCennaa  v.  ffiicfeelb  err:?,    supra, »     •*•  are  satisfied 
frosn  the  evidence   fcfe&t    *9  >elle*s  are  not  guilty  of  frau*. 

There  is  one  significant,  undisputed  fact  which  ap- 
pears in  tha  evidence  tab  explains  the   reason   *hy  appellant 
Willian  S«   Conroy  wanted  to  convey  the  property  to  appellees,    and 
it   ia   this:      ffillia-a  %nl  hie  wife  were  not   living  harmoniously  to- 
gether,  ami  on  tho  day  of  the  eorj^eynnce  Villisa  had  decided  to 
leave  his  wife.     In   the  aire  urn  Gti^noes  he  dii  not  want  his  wife  to 
hav«  an;;    clai>s  on  the  property,   an.1  to   avoid  such  a  contingency  he 
<!eci^«^   to  convey  it  to   aopelleos.     This  ia  the  reason,  in  our  op- 
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inicn,  why  he  was  at  the  howe  of  appellees  on  the  day  of  the  con~ 
rcyanoe  with  the  deed  and  abstract  of  the  property t   an  1  it  is 
»l*c  the  reason  Thy  he  want  with  vatherin*  Conroy  and  Uteach  to 
hit  own  home  snd  together  with  his  wife  execute!  tfei  deed  to  ap* 
pelleee.     That  tha  property  was   an  absolute  gift,    an!   that  tha 
conveyance  by  appellante  to   appellees  waa  obtained  hy  fraud 
cannot  be  reasonably  reconciled  with  the  conduct  of  appellants 
aa  ahown  by  their  own  taati  ony.      If  wa  assume  their  testimony 
to  ba  true,  wa  swat   indulge  these  highly  iaiprob&ble  suppositions: 
that  althcugh  thay  knew  that   they  owned  a  plwee  of  property  on 
which  15300  had  bean  paid,    and  knew  that  they  had  the  deed  and 
abstract  of  the  9Wp«Yt?  in  their  possession,   yet  they  signed 
what   they  termed  tha  *  final  papers,*  which  they  believed  were  to 
give  a  "clear  title"   to   the  property,   without  enquiring  what  waa 
raeant  by  "final  papers,"  without  asking  why  "final  papers*  were 
neceaaary,  without  obtaining  possession  of  tha   "final  payers* 
after  thay  signed   them,   and  "«ltkout  knowing  what  was  (teas   with   Use 
"final  papers.  *     Such  conduct  la  opposed  to  customary  conduct  /aid 
cannot  ba  satisfactorily  explained  or  excused  on  the  theory  of  a 
fiduciary  relationship  and  inexperience  in  business. 

Wa  arc  of  tha  opinion  that  the  finding  of  the  trial 
court  is  not   clearly  and  manifestly  against  the  weight  of  the  evi» 
nance.     %L&&$k  ▼•  MtoSJL.   181  111.    350;   y.^hill   v.  JLai^f,  133   Hi. 
App,    607. 

Counsel  for  appellants  contend  as  follows:     "All  that 
the  sopellee,  Thomas  Conroy,   ewer  clniwed  that  was  due  hist  from 
his  brother  WiiHaw,  waa  tha  suss  of  $3300,   tha  mount  paid  for  the 
property  over  and  above  tha  raortgage  thereon,   so   that   at   tha  very 
most  that   can  ewer  ba  claimed  for  the  deed  of  2*<*roh,  1919,  was  that 
it  was  a  awrtgage  for  saiid -  #3300 ,   and   in  no  awent  should  it  haws 
bean  conatruad  aa  an  absolute  conveyance  of  all  tha   right,  title 
and  interest  of  tha  appall ant a  in  and  to  the  property   in  quest ion." 
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*•  do  not  und#*sta»d  that   the  evidence   ehowa  that  the 
clair    of  Thomas  wm  that  William  ©wed  him   the  sum  of  that  ha, 

Thomas,  paid  on  the  property  as  a  cash  payment .     As  we  read  the 
evidence,    th#   contention  of  Thomas   la  not    that  William  owed  him 
anything  In  connection  with  the  property,  but  that  the  property 
belonged  to    *">o«?lle*a  and   waa  not   a  gift   to  Gillian;    that  William 
waa  to  pay  for  the  property  by  making  payment  a  at   auch  tttaee  and 
in   such  amounte  as  would   suit  hia  convenience.     In  thla  raw  of 
the   evidence  the  conveyance  to  appelleea  was  not   a  mortgage  t*r 
#2300  or  any  other  sum,  hut  waa  a  conveysuice  of  the  legal  title  to 
appelleea,   the  equitable  owners.     Moreover,  on  appall  ant*'   theory 
of  the  ease  the  conveyance  to  Themas   clearly  could  not  he  oonaldered 
a  mortgage.        Appellant*   allege  In  their  hill  of   &e$Mf»laint  that 
the  property  waa  an  absolute  gift,   and   that  the  conveyance  to 
Thomas  waa  a  "sham",  not  "real;*  that   "the  signatures  to  acid  in- 
strum  eat  were  obtained  by  fraudulent  misrepresentations;*  that 
they  were  "procured  by  fraud  in  the  furtherance  of  a  ©choose  and 
conspiracy  on  the  part  of*   appellees  "to  defraud*  ifttf   *of 

their  property."     The  bill  of  complaint  prays  that   the  conveyance 
"may  be  set   aside  and  declared  null  and  void,"     On  the  pleadings 
aa  well   as  on  the  evidence   ao-oellante  are  precluded   from  taking 
the  position  that  the  conveyance  waa  valid   and  in  the  nature  of  a 
mortgage. 

Counsel  for  appellants  contend  that   •'there  Should 
have  been  some  finding  aa  te"  the  "rights*  of  appellants  "in  and 
to   said  property  by  the  master  and  the  same  included  in  the  de- 
cree;* that   "there  are  Improvements  wade  by  appellant*  amounting 
to  more  than  #1000  which  cannot  be  disputed;"   that  appellant* 
"have  ale©  paid  the  taxes  thereon,  have  held  the  property  intact 
and  during  ail  these  years  it  has  more  than  doubled   in  value." 

These  questions  were  not   raised   la  the  trial   court. 
Jurthensore,  on  the  evidence  In  the  present  record  they  could 
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not  be  determiner!,     too  account ing  was  taken  betwe<»n  the  parti ee. 
If  appellant ■  should  be  reimbursed  for  the  amount »  that  they 
expended  on  the  property,   they  should   also  be  charged  for  rental 
for  the  uee    and  occupation  of  the  property.      There   i»  no  issue 
presented  on   the  evidence  as  to  the  rental  value  of  the  property. 
Yhowaa  £.   Conroy  in  his  testimony  incidentally  stated  that  he 
could  get  $40  to  §48  a  aeonth  rent  for  it,   but  this  teetiiftony  eras 
not  on  the  direct   issue  of  the  rental  value. 

There  ie  no  evidence   in  the  record  on  the  question 
ef  the  amounts  expended  by  appellants,   except   the  testimony  of 
appellant  Wiiiiaa  S«   Conroy.     The  matter  of  en  accounting  be- 
tween the  parties  was  not   contemplated  when  the  te»ti*s©ny  was 
taken. 

For  the  reasons  stated  in  the  opinion  the  decree  of 
the  trial   court  is  affirmed. 

smxmaet  Am 

Jrtatohett,  P.   J,,   and  &c3urely,   J.,   concur. 
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QHBGORT  VAi  HXTKS,  Administrator 
of  the  Ksiate  of  KARU.L  B.   BXgf&sM, 

Deceased, 

Appellee, 

vs. 

CJUCaOv  6OT  RAU-WAT  OGUFAlf  and 
CHICAGO  ftAJX    AYJJ   COfcPASY, 

Appellants. 
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KB.    JUBTICE  JOHABTOS  I3ESLIVI3RBB  TB35  OFUXOli  OF  TRK   COURT, 


This  is  an  action  of  trespass  on  the  ease  for  damages 
brought  by  Gfregory  Van  Metre,   ate  in  1st  nit  or  of  the  estate  of  Harold 
B.  Binghaa,   deceased,   app«lloc,   against  the  Chicago  City  Railway 
Company  and  the  Chicago  Railways  Company,   appellant s,   in  which    it 
is  alleged  that  Bin  gnaw  died   from  injuries  caused  by  the  negllgenoe 
of  appellants.     The  tost  was  tried  before  a  jury  mi   the  jury  re- 
turned a  verdict  in  favor  of  appellee  for  $4,000.     The  principal 
facts  are  substantially  as  follows: 

i  inghara,  the  deceased,   and  his  wife,  &ay  Bingham, 
started  for  a  ridt  with  a  man  naaed  John  Hold  and  his  wife, 
Antouette  Hold,    in  an  aut  nobilc  owned  by  Hold,     They  had  proceeded 
only  a  short  distance  when  Rold*s  a  Lit  got  out  of  order  und 

would  not  run.     A  man  by  the  name  of  ttanhal,  who  was  passing  by  in 
another  automobile,  offered  to  tew  hold**  automobile,  I  ob- 

tained a  rope  and  adjusted   it   to  the  a.:.  the  automobiles 

then  proceeded   in  an  easterly  direction  on  the   right  hand  side  of 
39th  street.       Aft^r  they  had  gone  som«   ^ist-snee  the  rope  broke  and 
it  'was  necessary  to  readjust   it.     A  wan  by  the  name  of  Vilehak  was 
riding  with  Manhal  and  was   standing  on  the  running  board  of    lanhal's 
autosjofeile.     Uanhal  teetiflei    that  Vilehak  ***   sitting  h 
automobile  with  fcim  prior  to  the  time  that   the  rope   first  broke. 
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but  that  after  that  he  "got  out  and  stood  on  th«  running  board"  of 
the  automobile  "opnosit«  the  front  seat  so  that  he  could  look  back 
and   see  everything  was  conning  all   right."     A  street    car  of  appellants 

poing  In  the   sawe  direction  as  the  automobiles  came  up  to  the  au- 
tomobiles and  followed  behind  the;*  at  a  distance  of  35  or  40  feet. 
The  accident  occurred  at  a  point  on  26th  street   about  100  or  150 
feet  vest  of  Francisco  avenue.     £ Ingham,   the  deceased,  was  thrown 
out  of  Hold's  automobile  an?  his  leg  was  run  over  by  the  street 
ear. 

The  evidence  aa   to  ho?1  the  accident  occurred  is   con- 
flicting and  very  unsatisfactory.     According  to  the  evidence  in 
behalf  of  appcilse,  Binghaia,   the  deceased,  was  thrown  out  of 
fold's  automobile  by  a  collision  with  the  street  car  and   the  au- 
tomobile.    On  the  other  hand,   according  to  the  evidence  of  ap- 
pellants,  the   street   car  did  not    co?a«  in  contact  with  the  au 
bilft  at   all.     The  evidence   in  regard  to  the  collision  rests  Xarj 
on  the  testimony  of  'Mrs.  Hold.      She  was  not   in   either  of  the  an 
twbil.es,  but    "as  walking  in  the   street  behind  Held'*  auto-sobilc  at 
a  distance  of  "not  quite  a  block,"     On  direct  examination 
Hold  testified  that   the  street   car  "brushed*  or  * scraped *  the 
"side  of  the  automobile,"  and  that  wfeeB  tfela  haopened   "something 
fell   out"  of  s;oldfs  autcmob  le,   and  "the  street    car  kind  of 
brushed   it   along;"  that  when  the  "street   car  erushee'  the  aide  of 
the  automobile  the  automobile  was  two  or  three  feet"   frons  an  iron 
post  in  the   etreet  near  the  curb  on  the  ease   side  of   the  street  as 
the  automobiles  were  on.     On  cross  examination  she  teeti.led  that 
it  wae  "the  esiall  rear  step  of  the  street   car  that  touched  the 
running  board  of  the  automobile." 

Hold  testified  that  he  felt   a  "bump*  against  his  au- 
tomobile and  that  he  was  pitched  forward  and  hie  face   struck 
against  Me  steering  wheel,  hurting  his  nose,   but   that  he  was  net 
rendered  unconscious.     Ke   further  testified  thnt     hen  his  auto-ncr.  tie 


was  bumped  he  saw  the  strati   car,   >mA  that   it  was  so   close  to 
hi»  that  "you  couldn't   get  a  needle  between  the  street   oar 
my  oar."     He   also   testi! iod  that   nfter  his  -automobile  wa»  bumped 
it    ran  into   an  iron  post. 

Powles,   the   conductor  of  the   street   car,    testified 
that  his  attention  was  attracted   to  the   accident  when  he  "heard 
the  crash;*   that  he  could  tell  from  the   sound  that   the  crash 
•came  fro»  hitting  the  post;"  that  as  he  looked  out  he  saw  the   oar 
against   the  post;    that  there  was  "about   four  feet   clearance  be- 
tween these  atttmaobiles  and  the  aide*   of  hie   oar  rh<*n  he  looked 
out;    that  he   "looked  out  ir^^diately"  when  he  "heard   that  crash," 
Re  further  testified   that   from  the  position   that  he  was  in   "if 
any  piurt   of  that   automobile  had   struck  the   side*   of  his   car  he 
"would  have  been  able  to  see   it   there;"  an1  that    *no   part  of 
that   automobile   struck'*  his  car.     He  also   testified  that  he   13,4 
not   feel   the   street  car  run  over  Bingham's  leg.   Had   that  if  it 
had  run  over  Bingham's  leg  he  would  have  felt  it. 

Miecsnski,  the  aotornian  of  the  atreet   car,    lid  not 
see  the   accident.     He  testified  that  he  followed  the  aut:?<obilea 
"about  thirty  or  thirty-five   feat  behind;*   that  he   ran,.,  the  gong 
for  the®  to  get   out  of  the  way  and   "when   they  g.t     out   to  the 
side  they  gave"  Ma  "the  highball  to  go  ahead;*  that   "there  was 
pletity  of   room  to  go  by." 

There   ie  testimony  that   the   running   board  on  the  left 
hand   aide  of  Hold's  automobile  was  damaged,      the  left  setts'   «ide 
©f  the  autoweMle  wae   the  one  towards  the   street   car, 
testified   that  the  "brass  strip  on  the  l*ft  hand  si3e  of  the  run- 
ning beard  was  taken  off;*    that   the  "linoleum  on   the   running 
board  was  turned  up"  end  a  "piece  cut  out   about   the   size  of  half 
the   running  board  from  the  alddle  of  the  running  board  on  the 
front;*   that   "before  the  accident   the  wooden  part   and   the  brass 
of   the  running  board  was  all  right.*     He  also  testified   that  the 
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"hub  cap  on  the  left   side  of  the  front  vita  gene,"   and   that   "before 
the  avoidant   there  were  four  new  hub  caps"  on  tha  autoscbiie. 

Mre,  Hold  jsna   ai  wltneee  bs  the  name  of  Maroae  also 
testified    *c   the  damage  dona  to  tha  running  board   on  tha  left 
hand  aide  of  Hold 'a   *ut:  mobile. 

Appellant a  attempted  to  impeach  the  testimony  of 
Mr».  Hold  in  regard  to  the  damage  done  to  the  running  hoard  of 
Hold's  auo^obile  by  the  testiaiony  of  several  witnesses,  who 
stated  that  when  Mrs.  Hold'a  attention  was  directed  to   "a  scratch 
on  the  running  hoard,"   ahe  stated  that  it  waa  "an  old   astateh." 

After  the  accident  Bingham,   the  deceased,  waa  found 
lying,  is  the  street  near  the   street  ear  tracks.     Elf   right  leg 
■waa  crushed.     According  to  the  testimony  of  his  wife  hie  "ri.bt 
foot  was   taken  off,"  being  held  by  "bis  stocking  and  skin," 
Ira.  Bingham  also  testified  that   "his  feet  were  close  to   the 
street   car  track}"     that   "his  right  foot  waa  eight  or  ten   inehea 
from  the  track*  when   she   "first  got   3own  there  and   a «e  him;**   that 
she   "noticed  Quite  a  pool  of  blood  on  the  »ave»ient  about   ^ljsht  o* 
ten  inehea  from  the  street  oar  track." 

Maroae  testified  that  Mnghais  *was  lying  about  3 
or  4  feet   in   front  of  the  autoiooblle  with  his  head  south  and 
his   feet  north;"  that  his  "foot  was  about   4  feet  away  from  the 
tracks** 

The  conductor  of  appellants  gave  a  different  version 
of  the  aituation  of  Binghasi'a  body.     He  testified  that  Bingham 
was  "four  feet  fror?  the  street  ear;*  that  *his  right  arat  was  the 
olosest  part  of  the  body*  to   the  street   car;   that   "his  head  was 
to  the  east    m&  his  legs  to  the  west;*   that  he  "lo oied  but  did 
net   see  any  blood  on  the   street   car  track,* 

The  speed  at  which  the  street   car  was  going  is  in 
dispute.     Mra»  Hold  says  that  it   w&s  ?oing  "very  fast."       The 
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r-otorwan  eaid   that   It  wae  going  at  the  rat©  of  eight  or  nine  "?ilee 
an  hour*     The  epeed  at  which  the   autowebilee  were  going  1*  also 
In  dienute,     $re.  Hold,  vhe     ~*as  following  behind  then,   said  they 
were  going  about    five  wll«a  an  hour,     .&anhal,  the  driver  of  the 
automobile  in  front,   aai  \   they  were  going  at    the  rate  of  about 
•even  or  ttgltl   wiles  an  hour. 

Appellee  att. Ssjpted  to   impeach    the  testimony  of 
Powles,   the  conductor,   In  regard  to  his  statement   that  he  had 
taken  no  naves  of  witnesses  on  his  car,   by  showing  that  &t   the 
coroner's   inquest  Fowles  had  test if tea  to  taking  the  names  of 
seven  witnesses.     On  the  trial  the  mate  man  testified  that   the 
conductor  had  taken  the  names  of  witnesses  on  the  oar.     The  eon- 
ductor  testified  on  the  trial  that  there  were  no  pass  enters  on 
the  ear,    sad   that  he  did  not  testify  at  the  coroner's  inquest 
that  he  had   taken  the  ateaes  of  seven  witnesses* 

Course     for  appellants   correctly  state  that  the 
ultimate  question  in  tbe  ease  is   this:      **»*  the  **>oter~an  reason* 
ably  Justified   in  proceeding  eastward  parallel  with  and  oast  tae 
two  les  woTing  along  In  the  apace  between  the  tracks  and 

the  curb?* 

Counsel  for  appellee  answer  the  question  by  stating 
•that  the  defendant 'a  strset  car  did  not  wait   a  sufficient   tive 
to  allow  a  sufficient   clearance,  but  careless;.;  tly 

tried  to  pass  the  towed  car  and  in  Asia*  so  struck  th< 
on  the  side,  knock®!  the  deceased  out  of  the  *uto*»ebile,   and  that 


• 
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the  deceased's  right  foot  was  run  over  by  the  etrcet   car  and  from 
the  effects  of  the  accident  he  died." 

Several  hypo  these »   are  forcefully  argued  by  counsel 
for  anoellanta  aft  to  how  the  accident  way  have  occurred  -without 
the  street   car  cowing  in  contact  with  the   auto*tebllea*     Counsel 
maintain  that  on  no  reasonable  hypothesis  was  it  physically 
possible  for  the  etreet   car  to  hare  caused   the  injury*     They 
assert  that   the  "conclusion  le  irresistible,  that   the   street   oar 

ne  part    in  producing  the  disaster  to  the  t  Le  which 

projected  Bt&glupt,l  body  upon   the  track**     In  all  of  their 
hypothesis  counsel  assume  that  Bin^haw's  leg  was  run  over  by 
the  -aheels  of  the  street   car.     They  expressly  state  that  "jJinghasi'f 
foot  was  run  over  by  the   right  wheels  of  the  street  car.*     Again, 
they   *»Jc.   "Hales a  the  leg  was  run  over  fey  the  car    heel,  what 
could  have  produced  the  crushing  injury  relied  on  as   the  cause  of 
death?       The  automobile  wheel   could  not   end  did  m  lues  this 

injury  because  it   could  not  have  possibly  passed  over  his  leg** 
Yet  counsel  also   say  that  *Powleo'  version   is  the  only  one  that  is 
physically  possible**    According  to  I'o^les*  t*stir,ony»  the  street 
car  did  not  run  over  Bingham's  leg*     Apparently  there  is  an  in- 
conei  «*.«:. ey  in  counsel's  position. 

The  ar£U!«*nt  of  counsel  that  the  street   ear  ram  over 
Mnghar'a  leg  is  di«»etly  •$P#)«*nb>  to   the  testimony  of  Pwdsa,   ap- 
pellar/ts'   cond.  ctor,   arid   it    &•€•  not  har-x>nls«  with   other  t 
wony  in  behalf  of  appellant* •     The  testimony  of  01  sen,   the  wetor- 
wan  of  a  street  car  that  followed  the  street    car  in   raestios  ^*»*  to 
the   effect  that     rs.  Hold  had  stated  that  *a  wan  was   standing  en 
the  foot-board  of  the  machine  and  got   squeeaed  between  the  post 
and  the  machine  and  t.ot  his  le*;  broken.* 
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We  do  not   think,  however,    that  the  testimony  in  behalf  of  ap- 
pellants that   the  street   car  did  not   run  over  Bingham's  leg  can 
he  reconciled  with  the  facts,   and  we  agree  with  the  position 
taken  by  counsel  for  appellants  that  the  street   oar  did  run  over 
Einghaw's  leg. 

The  theory  of    counsel   for  appellants   as  to  how  the 
accident   actually  happened  is  that   after  the  tow  rope  connecting 
the  two   automobiles  broke  just  before  the  accident.  Mold,  who  was 
driving  the  automobile,    "either  involuntarily  or  to  overcome  the 
jerk  caused  by  the  breaking  of  the  tow  rope,"  gave   "the  wheel 
a  twist  or  tursi  to   the   right;*  that  this  act  of    ;ol1   caused  the 
automobile  to  run  into   the  iron  post;    that   the  impact  threw 
Bingham  out  of  Hold's   automobile  onto  the   street    car  track,   and 
that  his  leg  was  run  over  by  the  street  car.      There  are  objections 
to  this  theory.     According  to  the  testimony  of  lanital,   a  witness 
for  appellate,  who  was   driving  the   automobile  which  was  towing 
Hold's  autr.ffobile,   there  was  no  jerk  when  the  rope  broke.     Y&nhal 
testified  that   "the  only  way"  that  he   "knew  the  rope  broke  wan 
that"  he  "oould  feel"  his   "ear  go  ahead."     The  sire   and  length 
of  the  rope   is   in  dispute.     Manhal   testified  that  the  ror>e  was 
about   "a  half  inch  rope,    eight  feet  long."       Mold  testified  that 
it  *as  "an   inch  and  a  half  rope  about  twenty  feet  long.**     The  rope 
had  been  broken  before  the  accident   and  no  mishap  occurred.      It 
way  have  been  broken  in  aowewhat  different   elrcuwatances,  which 
would  affect   its  evidentiary  weight,  but   the  faet   that   it  was 
broken  before  without   any  accident   resulting  is  a  circumstance  to 
be  considered  in  connection  with  the  theory  of  counsel  for  appell- 
ants that  the  breaking  of  the  rope  caused  the  accident  in  question. 

Counsel  for  appellants  further  contend   that  on 
appellee's  theory  of  the   accident   it  was  physically  impossible 
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for  the  atrect   oar  to  have  rur.  over  Bingham**  leg.     They  argue  that 
aeeiusing  that  the  rear  step  of  the   street   oar  can**  in  contact  with 
the  running  hoard  of  Hold 'a  automobile,    and  that   thia   contact  threw 
Bin&haa;  out  of  th«  automobile,  ha  could  not  hare  bean  run  over  hy 
the   street   car  because  the  r«ar  step  vac  behind  both  the  front   and 
the  rear  wheele  of  the  street  oarj   that  the  wheels  of  the  atreat 
«ar  therefore  vould  have  p&esed  by  the   automobile  before  the  rear 
step  of  the  car  came  in  contact  vitn  tY<v  auto<Bobila,    and  that 
Binghoa  could  not  hav<»  been  thrown  forward  with  sufficient  ve- 
locity to  aattsa  fein  to  fall  in  front  of  either  the  front  or  rear 
wheel*  of  the  street   oar;   that  in  order  for  Bingham's  body  to 
have  fallen  in  front  of  either  the  front   or  the  r<s&r  wheel*  of 
the  street   ear,   the  body  must  hava  been  projected,  at  a  faster 
rate  of  speed  than  the  street   car  was  #olng,  and  that   "by  all  the 
laws  of  physic*  no  force  transmitted  frora  the  street   car  could 
have  caused  him  to  be  projected  more  rapidly  than  that  rapidly 
moving  street   car  was  going." 

Counsel  for  appellants  further  conterM  on  another  hy- 
pothesis that  on  appellee *s  theory  of  the  accident,   even  if  it  he 
a*  a  weed  that   the  rear  *t«f  of  the  street  car  cane  in  contact  with 
the  running  board  of  Bold**  automobile,   a&<3  that  the   impact  *Jid  not 
throw  Bingham  out  of  the  automobile  but   only  deflect  ad  the  course 
of  the  automobile  and  caused   it  to  ran  i«te  the  iron  post,   and  that 
the  collision  of  the  autorsobil*  i*ith  the  poet  threw  Bingham  out  of 
the  automobile,  Bingham  could  not  have  been  run  over  by  the   street 
ear  for  the  reason  previously  argued,  by  counsel,  namely s   that  by 
the  laws  of  physic*  he  could  not.  have  been  projected  at  a  greater 
rate  of  &&**&  than  the  street   car  was  going,   attd   that    this  would 
have  been  neceacary  in  order  that  h*  oould  have  been  thrown  under 
either  the  front  or  the  rear  wheels  of  the   atraot  car.     .i*  the  laws 
of  physio*  relied  on  by  counsel  were  not  Introduced  in  evidence  by 
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appellant*,   the  only  way  In  which  they  could  be  considered  would 
be  under  the  rul*  that   th«*y   are  waiters  of  which  the   eourtraust 
take  judicial  notice.     *•  doubt  whether   the  rule  of  .Judicial  notice 
wonl*    r*4ttirt  the  court    to   aolve  the  problem  in  physics  presented 
on  the  record.     Morer^er,    there  i«  not    euffiient   data  in  the  record 
froffi  which  to  reach  an  accurate  or  even  an  approximate  solution. 
The  weight   of  Hold's    MttOBtbilt  and   the  obstructing  frictions  are 
acme  of  the  necessary  facta  which  are  not   given  by  the  evidence; 
nor  dees  the  evidence   ahow  how  far  the   rear  step  of  the   street 
oar  wae  behind  the  rear  wheels  of  the  street  car,    aas*ming  that   the 
rear  step  of  the   street   oar  wao  b«?  ind   the   rear  wheels  of  the 
street   car.     The  missing  data  would,  be  necessary  before  it  oould 
be  detervsined  whether  the  tospaet  could  have  thrown  Bingham's  body 
under  the  rear  wheels  of  the  street    car. 

But  granting  that  the  contention  of  counsel  for  ap- 
pellants is  correct  that,   on   appellee's  theory  of  the  accident, 
the  resultant  velocity  of  £  Ingham's  body  could  not  have  been  great 
enough  for  the  body  to  be  thrown  in  front  of  the  rear  wheels  of 
the  ear,  the  fact  on  which  counsel's  contention  is  baaed  is  that 
the  rear  step  of  the  street  car  which  came  in  contact  ^lih  Hold's 
automobile  was  behind  the  rear  wheels  of  the  street  car.     There 
is,  however,  no  evidence  in  the  record  showing  the  situation  of 
the  rear  step  relative  to  the  rear  wheals  of  the  street   car.     Thd 
rear-  wheels  may  have  been  iswaediataly  in  front  of  the  rear  step 
er  they  s»ay  have  been  under  the  rear  atop.     If  they  were  in 
front  of  the  rear  step,   the  evidence  does  not   show  hew  far  in 
front  they  were. 

Counsel  for  appellants  state  that  the  street   oar  in 
question  was  a  "double  truck  oar,"  me  that   *ln  the  case  of  every 
street   car  whether  double  truck  or  truck  the  wheels  are  all 

in  advance  of  the  rear  platforn;"  that   "the  rear  step  is  a  step  to 
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the  rear  platform;*   and  that   *tne  rear  step  if  neoeonarily  a  nuraber 
of  feet  back  of  each  of  tho  roar  wheels  of  the  rear  trucks  of  a 
double  truck  street   car." 

fe  ean/iot  take  Judioiul  notice  that  the   street  ear  was 
constructed  in  the  manner  described  by  counsel  for  appellants;   an* 
on  the  record  the  necessary  f  <*ate  are  cot   established  which  weul* 
show  such  a  const  met  ion.     The  argument,   therefore,  of  counsel  for 
appellants  that  it  was  physically  impossible     en  appellee's  theory 
of  the  accident   for  Eiaghais'e  leg  to  have  been     raw  over  by  the 
street  ear  is  not   supported  by  the  frets.     On  the  evidence  Bingham's 
leg  way  have  been  run  over  by  the  street  car;   md  the  accident 
could  have  happened  in  the  waiter  testified  to  by  the  -witnesses  for 
appellee.     Whether  it  did  so  happen,   and  whether  it  was  the  result 
of  the  negligence  of  appellants,  are  questions  which  ^«re  settled 
adversely  to  appellants  by  the  jury. 

the  question  for  u*  to  determine.  i»  whether  the  conten- 
tion of  counsel   for  appellants  that  the  verdict  of  the  Jury  Is  mani- 
festly against  the  weight  of  the  evidence   la  correct.     The  evidence 
is  conflicting  on  both  material   said  jssinor  raattsrs.     There  is  a  St- 
reet  conflict  as  to  whether  the  street  car  easae  in  contact  with 

■'*»  automobile;   also  a  conflict  ae  to   whether  the  street  car  ran 
over  Bingham's  leg.     3©»e  ©f  the  other  issues  which  »r«s  in  dispute 
are  ae  fellows  J     The  Aasage  to   the:  left   side  of  Hold's  autonobllot 
the  rate  ef  speed  at  which  the  etreet   car  was  going]    the  rate  of 
speed  at  which  the  automobiles  rere  ^aing;   the  else  and  length  of 
the  tow  rope;   the  part  of  26th  street  in  which  the  aecilent  oc- 
curred;  the  distance  between  the  street  car  &nrt  the  aut  ts  at 
the  time  the  street   ear  atte  pted  to  pas©  the  auteas»bil#s|  whether 
the  rear  automobile  followed  straight   in  the  path  of  the  front 
automobile;  the  situation  of  .Bingham's  body  in  reference  to  the 
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atreet    ?mr  traeka;    the  n*f&m«3S  ©f  the  p^ols  of   olooi   in   reference 
to  the  street   ear  troika,   and  also  whether  there  wao  any  blood  at 
Mil   on  or  near  the   street   ear  track©;   the  wilts  of  the   street   at 
the  place  where  the  accident  o<?  burred. 

In  addition  to   the   Alsgnsiad  testimony  both   aide*  at- 
tempted to  inrpoach  eon*  of  the  witaesiaea  of  e&eb  other  "fey  shoeing 
that   they  had  made  contradictory  8 later. seta  either  at  the  coroner 'a 
inqueat    or  elsewhere. 

In  view  of  the  e'ttf listing  fc«»ti»«sny  in  the  case  we 
would  not  be  justified  In  <SisturbIng  the  verdict  sX   the  jury. 
•If  <*ny  rule     of  this  court   e*.n  ha  Be  well  eatafcl  I  .a  to  he 

neither  c,u  stiorsifd     or  }-$K<uire  the  eitatlvm  of  autoritie*  te* 
support   U,   it   Is   that  a  verdict  will  not  be  set    aside  ehenever 
there  is  a  contrariety  of  evidence,   and  the  fact®  .-ana   eirousi  stances, 
by  fair  and,  r«ason»hle  intendsraent »  will  authorise  the  verdiet,  not- 
wi  that  anting  it  way  apg»an?  t©  "be  against  the  strength  fttid  weight  of 
the  testimony.*     ghj|  J&LVHeai  Cfqtnft  &L*  g*«  *•  mil*.   «  *«- 
517.   319;   B.r.M&sw,  *.   &&EMUS.   ^   *H-   13.    '^l  &B2&M.  v.  M&S&L. 
295  111.   7a,   83.     To  the  sorse  effect  ia  B.l aakhuyit  v.   Jim*?.   304 
111.   536,   592.     In  the  9«3*  of  the,  gfoMfl  v«  *&\>,<&Sft»   803   Hi.   375, 
the  smart  said  (pp.   3ft6*S«L)l       *It   ia  the  sent  important  function 
of  the  jury  aad  their  pee;*linr  province  to   deter .-aine  the  truth  of 
the  ease,  and  the  opportunity  which  they  have  of  tteaing  aad  hearing 
the  witj&aaseo  durittg  th«lr  examination  a&d  or^sis  examination  ia 
clearly  superior  to  that  of  a  court  of  revise,  which  has  btfore  it 
only  a.  reeord  ef  the  x?ords  used  hy  the  witnesses.*     It  haa  alee 
been  held  that  a  rewi owing  court   should  not    set   aside  the  verdict 
ef  a  .fury  sorely  because  there  ssy  be  a  doubt  of   the  correctness  of 
the  verdict.      iaifoo„i,g  ikOnXXSik  M&XSHA  £l«  v»  SiSlSfi.   33  111.   11  a, 
**M   ^e/orresX  v.  £&§£.»  42  111.,   500,    501. 

*•  are  of  the  opinion  that  the  verdict  of  the  ^ury  ia 
net  manifestly  agninat   the  weight  of  the  evidence. 
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Counsel   for  appellants  cite  a  number  of  authorities  in 
support  of  the  proposition   that   "the  nstoraan  of  a  street  car  haa 
the  right  to  as sane  that  th«  driver  af  a  wagon  going  in  the  sane 
direction  in  the   street  outside   the  oar  tracks  and  in   advance  of 
the  oar  will  net   suddenly  leave  a  aafe  roadway  and  drive  over 
into   the  eourae  of  the  atreet   car,   at   a  tslaee  other  than  a  street 
intersection,  where  there  is  no  oooasion  for  laawiag   the  available 
roadway  outside  the  track,*     The  rule  of  law  aa   stated  may  he  cor- 
rect,  but   the  question  in  the  case  at  bar  is  whether  the  automobile 
in  which  Binghan  was  a  passenger  was  suddenly  driven  in  front  of  the 
atreet  car,  or  whether  the  fflotowian  was  guilty  of  negligence  in  at* 
tempting  to  pass  the  automobile.      In  dater-Grining  this  question 
eases  Illustrative  of  the  general  rul«s  relating  to  negligence  do 
not   afford  very  much  assistance,   as  each  case  must  be  determined 
largely  on  its  own  facts. 

Counsel  for  appellants  contend  that  Bingham  ws>a  guilty 
of   contributory  negligence,   an?   (  arafore  appellee  is  barred 

from  a  recovery.      Counsel  maintain  that  Bingham  was  negligent,   as 
a  natter  of  law,   as  well  as  negligent  on  the  if  the  evidence. 

The   rule  stating  what  constitutes  contributory  negligence,   <%n  a 
■attar  of  law,  is  as  follows;      *As  a  general  preposition,  the 
question  ef  contributory  negliTeno®  is  on©  of  fact   for  the  jury 
under  all  the  fafttl  anl   clroun stances   ahown  by  the  evidence  (Bale  v. 
Chicago  Junction  fly,   (jo, . f   299   111.  476),   but   cases  occasionally 
arise  in  which  a  person  is  so  careless  or  hie  conduct   so  violative 
©f  all  rational  stand'ArSa  of   conduct  applicable  to  persons  in  a  like 
situation  that  the   court   can   »»y,   **  *  natter  of  law,   that  no  rational 
person  would  have  acted  as  he  did  and  render  jud&aant  for  the  defend* 
*Bt."     &$UX  *•   ^MftMft  i&U  i&»   &••   383  111.,    64C,   645.      *•  are  ef 
the  opinion  that   the   case  at  bar  does  not   come  within  the  rule. 

After  tsaaUntag  the  evidence  we   are  also  of  the  opinion 
that  the  verdict  of  the  Jury  finding  that  Bingham  was  not  guilty  sf 
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contributory  negligence   is  not  manifestly  against  the  weight  of 
the  evidence.     The  question  whether  Bingham  failed  to  exercise 
ordinary  care  for  bit  own  safety  was  given  decided  emphasis  in 
the  instructions  to  the  .jury.     There  was  one   instruction  given 
for  appellee  on  this   question  end     five   for  appellants.     The 
instructions   Tor  appellants  presented  the  question  to  the  jury 
in  different   forms.      In  one   instruction  given  in  behalf  of  ap- 
pellants the  Jury  were  tol5   that  Bingham  was  under  the  1uty  of 
usin^  his  wf acuities  with  ordinary  and  reasonable  diligence  and 
core*  to   "avoid  danger  and  injury  to  ?.<iroself,*     Counsel   for   ap- 
pellanto  maintain  that  Bingham  "should  have  looked  out   for  cars 
approaching  from  the  rear;*  that  he   "should  have  shouted  to  Vilehak 
to  turn  the  toeing  oar  away  frora  the  track  and  for  Hold  to  steer 
his  oar  towards  the  right,*     Whether  in  the  exercise  of    Sue  cart 
Bingham  should  have  lone  those  things  was  a  question  for  the  jury  to 
decide.       The  failure  to  Ac  £h«a  was  not  negligence  M  a  natter  of 
law,     Moreover,  Sanhal,   a  witn-sss  in  behalf  of  appellants,   testified 
that  Vilehak  was  riding  on  the  running  board  of  Manhal,s  automobile, 
"so  that  he  could  look  back  and   sec  everything  was  coding  all  right," 
The  case  at  bar  is  not  one  where  there  was  an  unexpected  street  car 
approaching  from  the  rear.     The  jsctcrnaa  of  the  street   car  In  ques- 
tion was  fully  aware  of  the   situation  of  the  automobiles*  as  accord- 
ing to  his  own  testimony  he  had  followed  behind  them  for  alBost  a 
block,     Counsel  for  appellants  further  maintain  that  rin,rbam  should 
have  got  out  of  the  automobile  and  walked,  as  Mrs.  hold  did,     00  do 
not  think  that  the   situation  was  one  of  such  apparent  danger  that 
Bingham  was  guilty  of  negligence  in  remaining  in  the  automobile, 
Yurthernoro,  Mrs,  Hold  did  not  walk  because  there  was  any  danger 
in  riding  in  the  automobile,  but  merely  because  of  her  heavy  we: 

Counsel  for  a  ntain  that      ra. 

ham  was  guilty  of  contributory  negligOAOO     an  Ac  fcodoflr 

r,    cannot   roccwe*1,     So  instruction  was   given  to  the  jury  en  the 
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question  whether  contributory  negligence  en  the  part  of  i're  .Bingham  would 
defeat  a  recovery.  Frsu  the  instructions  it  would  appear  that  this  issue 
was  not  raised  or*  the  trial.      If  Kro.  .Lin,,  f,  guilty  ©f  contributory 

negligence,   aho  cannot   recover,    as  the   contributory  ones  of  a  bene- 

ficiary who  ~»y  be     ntitlsd  to  share  in   the    vr-otmt  received  bar*  the  ac- 
tion.    Hnats^  if.  Kopoewton-afrnvlllt?  £\u*   Co.. ,   3W  111.    St*     ?Ww  a  con. 
si  deration  of  the  evidence,  however,  in   the   case  at  bar,  we  rora  of  the 
opinion  that  Hr»t  rna  not  guilty  of  contributory  ne>-ll,<:enoe. 

Counsel  for  appellants  furl  '.end  that  "there  is  no 

evidence  that  plaintiff's  intestate  died  as  ths  result   of  lurries  sus- 
tained in  the  occurrence   sued  on.  '     X9a«  evidence  she**   that  Biagh*-ft 
right  log  was  set*?. rely  crushed;    that  hie  right  foot  was  held  "by  *his 
stocking  and  skin."     Airs,  Slngha-  testified  that   "he  dii  not  lose   con- 
sciousness at  way  tire;   but  he  was  suf fsrlSg  terribly,   in  great  pain." 
Sat  further  testified  that  Imp  was  taken  to  the  hospital,  "-here  he  re-alned 
in  bed  until  he  died,  which  was  about   khirtsen  day a  afftsr  %ht  :  'ant. 

the  only  direct  evidence  »f  the  cause  of  hits  death  is  the  state-eat  of  a 
sector.     'Who  the  doctor  was  do«*s  not   appear  fro*  Ike  evidence;  whether  he 
was  the  attending  physician  or  whether  lit  was  the  coroner*s  physician  the 
evidence  does  not   clearly  show.     All  t  ;  ?ar»  fro«*  the  evidence  in  re- 

gard to  the  statement   of  the  doctor  atta!   the  ^»y  in  which  it  was  intro- 
duced  in  evidence  ia  as  foiled©:        ;rs.   Singh***  wae  he  question  by 
counsel   for  appellee  as  to  what  her  hueban*   Sled  frtib     This  question  was 
floated    to  by  counsel   for  appellants  ^nd  the  objecti.cn  was  sad.     the 
following  oollonuy  then  took  place  between  the  court   an*   counsel: 

"Counsel  for  Appellee:       J>©  you  want  s>*  to  bring  the  doctors? 
Counsel  for  ,v  to  Intr  ■   the  doctor's 

statement  that  he  gave  at   the  inquest. 

The  Court:      -/oil,  pans   that   and  £0    fce    >^s  next   3ueetien;   take 
that  up  later. 

Counsel  for  Appellee:     Snore  is  no  question  — 
Counsel   for  Appellants  1  the  doctor's  st.*tc**ent  at  the  in- 

quest,  that  tells  ^hat  ha   died  of.      X  have  no  objection   t©  you  re 
it  into   the   record.      I  nave  got    it    rigfet  here   if  yo;  it. 

Counsel  for  Aap*ulee:      1  havsn't   get   it.  -" 

the  Court:       Finish  with  this  witness,   gsntlewen,   and  take  up 
that  other  question  later  on.       Iftnish  with  this  witness* 
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Counsel  for  Appellee:     Weil,    this  is  apparently  taken 
from  the  coroner's   inquest, 

Jouxiael  for  Appell?*nt8:      That   ie  the   statement  oi'   the 
doctor,    that  he  gave. 

Counsel  for  Appellee:     And  the  doctor  —  fell,   shall   I 
read  it? 

Counsel  for  Appellants:      I  have  no  objection. 

Counsel  for  Appellee;        Injuries:      Crushing  injury  of 
right   foot   and  leg;    abrasion  of   right  hi)   -m<\  b -yak.     Contribut- 
ing causes;      Infected   amputation  wound  of  right  le£,   acute 
peritonitis,   acute  bronchial  pneumonia.     Cause  of  death: 
Bronchial  pneumonia,   acute  peritonitis,   secondary  to  crushing 
injury  to   right  foot   and  leg. 

Counsel    for  Appellant* I      And   that   is  signed  by  the 
doctor? 

Counsel   for  Appellee.:       Yes.* 

It   is  maintained  by  counsel    for  appellants  that  neither 
bronchial  pneumonia  nor  acute  peritonitis,   the  diseases  mentioned 
in  the  statement  *s   the  "eauee  of  death,"   could  be  caused  by  the 
injuries  received  by  Binghaeu     Counsel  aasert   that  the  "nature  of 
both  these  diseases   is  %  Batter  of  eos.Mon  knowledge;*  that   "it   is 
common  knowledge  neither  of  these  disss see  can  be  caused  by 
trauaatisa  ether  than  by  penetrating  injury  carrying  with   it,   and 
applying  infection  to  the  eurface  of  the  bronchial  tubes  or  to  the 
peritoneum;"  that  "there  was  no   such  penetrating  injury  in  the 
instant  ease;*  and  that  "it   is  impossible  that   an  injury  to   Blag* 
ham's  foot  caused  acute  peritonitis  or  acute  bronchial  pneumonia." 
There  may  be  a  doubt  whether  it    "ie  a  Matter  of  cesnnen  knowledge" 
that   the  injury  to  Bingham's  leg  would  net   cause  bronchial  pneumonia 
and   acute  peritonitis.     It  would  seens  to  be  highlv  improbable  that 
therp  could  be  a  direct  causal  connection  between  the  injury  and 
bronchial  pneumonia  and   acute  peritonitis.     But   if   It    is  a  faet 
that  there   could  not  be  any  such  causal   connection,   is  that  faet 
one  so  generally  and  conraenly  known  that   a  court   c*>uld  take  judicial 
notice  of  it?     The  question,  however,  whether  bronchial  tmeunonia 
and  acute  peritonitis  resulted  directly  fro»  the  injayy  to  the 
leg  is  not   the  question  presented  on  the  record  in  the  case  at 
bar.     The  precise  puestien  raised  by  the  contention  of  counsel 
for  appellants  is  whether  the  court   can   say,   as  a  matter  of 
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Judicial  knowledge,  without  any  proof,  that  the  statement  of  the 
doctor,  considered  in  connection  with  the  evidence  relating  to  the 
injury,  is  erroneous.   In  other  word*,  can  it  b<*  said  on  al .'.  of  the 
evidence  that  the  fact  that  there  could  he  no  causal  connection  be- 
tween the  injury  an-3  the  death  is  »o  well  known,  as  a  matter  of 
common  kno^lp-lge,  that  no  oroof  to  required?  Th*  statement  of  the 
doctor  is  not  confined  only  to  a  st      '  concerning  bronchial 
pneumonia  and  aoute  peritonitis.   There  are  other  things  contained 
in  the  statement;  and  as  the  entire  statement  relates  to  the  in- 
Jury  and  death  of  Bingham,  everything  in  it  must  he  considered  in 
determining  its  Meaning,   The  statement  says  that  there  was  a 
•crushing  injury  of  right  foot  and  leg*  and  an  * abrasion  of  right 
hip  and  bade;*  it  also  states  that  the  "Contributing  causes  were 
infected  amputation  wouni  of  ri*rht  leg,  aoute  peritonitis,  acute 
bronchial  pneumonia.*   The  phrase  *  contributing  cau  es*  as  used  in 
the  statement  necessarily  refers  to  causes  contributing  to  the 
death  of  Bingham,  as  the  atate*-»nt  relates  only  to  his  death, 
S©  sthsr  meaning  could  be  given  to  the  phrase  on  a  fair  interpre- 
tation of  it.   The  statement  does  not  say  that  bronchial  pneumonia 
and  acute  peritonitis  were  the  oriwary  tm&.   only  cause  of  death, 
but  it  states  that  these  diseases  were  "secondary  to  crushing 
injury  to  right  foot  and  leg."  Jro®  the  statement  it  does  not 
appear  that  bronchial  pneumonia  and  aoute  peritonitis  vers  di- 
rectly caused  by  the  injury  to  the  foot  and  leg,  or  that  they 
were  the  *nly  cause  of  death.   It  is  true  that  the  statement  says 
they  wore  the  "cause  of  death,*  but  it  also  says  that  they  were 
•contributing  causes,"  and  that  they  were  * secondary*  to  the 
crushing  injury  to  the  foot  an 5  leg.   The  statement  further  states 
that  the  "infected  amputation  wound  of  right  leg"  was  one  of  the 
"contributing  causes.*  From  a  fair  and  reasonable  construction  of 
the  statement  we  think  the  meaning  it  intends  to  oonvey  is  this: 
That  the  priory,  ^roxirsate,  or  dominant  cause  of  death  *^ieh  sot 
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th*  other  causae  in  operation  was  the  crushing  of  the  right  foot 

and  lag;    that  the  inf acted  "anputatita  wound*  of  the  right  lag, 

"bronchial  pneumonia  <md  acute  peritonitis  were  contributing   causae 

te  death;    and    that  bronchial  pneumonia,  and  acute  peritonitis  were 

the  imwedi^te  cause  of  death*      In  other  ■n'orda,   if  it  had  not  been 

for  the  crushing  of  the  foot   and  log  there  would  have  been  no  aa*» 

put  at  ion  and  no  bronchial  pneumonia  nor  acute  peritonitis.      It  may 

be   inferred  that  pain  and  suffering  followed  from  the  asjputation. 

Pratt  v.   Davis,   2PA   ill,   30C,   309.     The  inference  also  follows  that 

the  amputation     1th  the  consequent  pain  and  suffering  would  have 

weakened  Bingham  ant!  rendered  hi*  less  capable  of  resisting-  the 

effects  of  bronchial  pneumonia  and  acute  peritonitis.     The  state- 
must 
ta*n$/alao  be   considered  in   connection  with  the  evidence  relating 

to   the  injury.     The  evidence  aho^s  that  the  leg  was  crushed  t©   such 
an  extent  that  the  foot  was  held  only  by  "the  stocking  and  skin;" 
that   the  bleeding  frora  the  wound  at  the  tiia©  of  the  injury  caused 
"quite  a  pool  of  blood  on  the  pa>-*«ia«nt;*  that  £  Ingham  was  "suffering 
terribly,   in  great  pain;*  that  he  was  taken  to  th©  hospital;   that 
he  died  thirteen  days  after  the  injury,   and  remained  in  bed  during 
all  of  that  time.     This  evidence,  together  with  the   statement  of 
the  doctor,  in  our  opinion  establishes  at  least  prte$  f ;»cle  that 
Bingham  died  as  the  result  of  th*  injury,       Th*  view  we  have  adopted 
is  in  accordance  with  decisions  in  which  a  somewhat   analogous  ques- 
tion was  considered.     In  the  case  of  yrSjsroan  v.  Mercantile  acc  id  en.fr 
Assooiati  n.t  155  Mass,   351,  which  was  an  action  on  an  insurance 
policy,   the   insured  (lied  of  peritonitis  localized   in   the  region 
of  the  liver,  and  th*  evidence  tended  to   show  thut  it  was  induced 
by  a  fall.     There  wan  also   evidence   indicating  that  he  had  previ- 
ously had  peritonitis  in  the   *mm   ?  xt,     ai  :   that  the  previous 
disease  had  produced  effects  which  rendered  him  r<sry  liable  to  a 
recurrence  of  it.     The  insurance  policy  provided  that  the  benefits 
should  not  txt*nd  to  any  case  in  which  there  should  be  no  sy.iptom 
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or  visibla  sign  of  bodily  injury,  nor  La  which  death  or  disability 
occurred  from   Urease,   "nor  to  any  case  excep,  the    L-jjury 

is  the  proximate  cause  of  the  .Usability  or  death."     in  af  timing 
the  judgment   in  favor  o.C   Ike  plaintiff  the  court    said  (p. 33d): 
"The  principal  question   in  thn  case  i»:     *hat  kind  of  cause  is  to 
he  deemed  proximate  within  the  Meaning  of  the  policy?     \Jhere  differenl 
forces  and   MUditlaao  oo-  .a-  in  producing  a  result,   it   in  often 
difficult   to   let  ermine  which   is  properly  to  ha  considered  the 
oause,    anl,    in  dsalin*?  with  such  e»«*s,   th*»  aaacM,   Causa,  pro.&iria 
njpn  re^ota  p.pectat.vji.r,.    If  1.     But   this  does  not  mean  that  the 

cause  or  condition  w  ich  is  nearest   in  time  or  space  to   the  result 
io  necessarily  to  he  deerasd  the  proximate  cause.     It  itaan*  that  the 
law  will  not  go  farther  back  in  the  line  of  causation  than  to  find 
the  active,   efficient,  procuring  cause,  of  which  the  ev^nt  under 
consideration  is  a  natural    -md  probable  consequence,   in  view  of 
the  existing  circumstances  and  conditions.     The  Ism  does  not   con- 
sider the  caust  of  causes  beyond  seeking  the  efficient  predominant 
oause,  which,   following  it  no  farther  than   those  conse^uancet  that 
night  have  been  anticipated  as  not  unlikely  to   result   from  it,  hao 
produced  the  effect.       An   injury  which  aight  naturally  produce 
death  in  a  person  of  a  certain  temper  assent,   or  state  of  health  is 
the  cause  of  his  death,   if  he  die*  by  reason  of  it,   even  if  he 
would  not  haves  died   if  his   temperament  or  previous  health  had  been 
alffereatt;    ntd   this  is  so,   as  -'ell  *di«n  death   cor  u#h  the 

wadium  of  a  diseaso  directly  induced  by  the  injury,   ae  when  the 
injury  immediately  intemapts  the  vital  processes. *     It  will   be 
observed   that   in   the  above  ease  it  was  shown  by  the  evidence  that 
peritonitis  oould  be  "induced  by  a  fall." 

Is  the  case  of  Isltt   ar.d.  others .  .,t.  v.   The 

had Iway  *'aa*  enters,  Assurance  £9iiiS>££X*  **«»  &o^artl  22  Queen's 
Bench  division,    504,  which  was  an  action  on  an  insurance  policy, 
the  tonat  of   the  policy  provided  against  "death  fros  the  effects 
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of  Injury  caused  by  aooldent."  and  dislocated 

his  shoulder.     He  was  put  to  »i  tied  cf  oneuTronia  in  lam 

than  a  mor.  the   date  of  ;  ,     Seddleal  ■.-,      . ,   in 

hit  opinion  srI^   |  ■•.    ■     ■  ,    r>ll):      *I  hawe  felt    sews   liffltt&tjr 

as  I*  the  ■■■-«»  stiea  of  law   intended  to  be  raised.      1   aaaurae,  bow- 
evsr,   that   the  usreire  finds,  that   the  accident  was  not  ,as  a  matter 
of  fact,   the  urexiwata  cause  of  the  death  of  the  Assured,   and 
that   therefore,   according  to  hie  own  opinion,  the  assured  did  net 
die    'frcv.  the   effect*  of  inquiry   cay  red  by  the  accident,'  hut   that 
he  leaves  it    to   the  Court  to   say  whether  or  not,   as  a  matter  of 
law,  having  regard   to   the  esed.ic&l  history  of  the  illness  ae  stated 
in  th*.  cj.sc,    it   tttgfct  to  he  held  that    the   eeauved   3ied  fro^  the 
natural  consequences  of  Injury  caused  hy  accident,11   find  therefore 
fro»   Hhe  effoeta  of  injury  caused  by  accident'  witfeia  the  weaning 
of  the  oolicy.     Thie  be  in*-  the  question   of  lew  raised,    I   think  it 

rtaat  that  the  terssa  of  the  policy  seem  thensaelwee  t©  draw  a 
distinction  between  the  eeeldi  it*    'effects,'      The  wcr-ls 

are,    'if  the  assured  shall  sustain  any  injury  ivy  accident, 

*   *  *  and   aha.'.  I   die  frons  the   effects  of  such  injury.'     That* 
wards  appear  fee  m  u  neat  that   the  injury  meet  fee  i  sly 

caused  by  the  accident  but   that  the  death  Bead  Ret 
eaueed  by  the  injury.     I*gw  I  think  that    the  facte   stated  ey  the 
umpire  do    shew  that   in  thie  care,    t.  'he  iaj-  ot    the 

proxiKate  cause  of   the  death   of  the  assures,   yet  hie  death  did 
•name  ffre»  the  natural  eeaaeqeeaeea  of  the  injury.   #  *     * 

The  assured  fall   and  dislocated  hie  shoulder;  he  wae   in  consequence 
oonfln-d  to  his  roc«;  he  there  suffered  sain,  beeaoM   reatleea  and 
t   te  wee*  hie  elothea^    tad  *»i  reduced  ■      f  de- 

bility. He  thue  hecauie  unusually  susceptible  to  colds  he  eai 
cold,  and  in  consequence  pneu-ienia;  and  he  Had  of  pnawsonia, 
Theee  facta  appear  to  mi  to   constitute  a  chain  of  eireunetaneei 


ex 


leading  naturally  from  the  Injury  to   the  death.     The   question  of 
law  is  then  whether  or  not,   a*  a  matter  of  law,   the  chain  of  cir- 
eumstanoss  ought   to  be  taken  into  consideration  as    'effects' 
under  this  Insurance.     Construing,   as  I   do,   the  terme  of  the 
insurance  as  meaning  that   the  injury  wust  he  Immediately  oaueed 
by  the  aeci'lent,  hut  that   death  need  not  be  immediately  caused  by 
the  injury,    I  answer  this  question  in  the  affirmative.     I  think 
th*   circumstances  which  followed  were   in  SSmttmpXatlem  of  law 
'effects'  of  the  injury.      I  ass,   therefore,   of  opinion  that  the 
assured  ^ied  'from  th*  effects  of  the  injury1  within  the  weaning 
Of  the  policy,   and  that  the  plaintiffs  are   entitled  to  recover  the 
•mount   of  the   insurance."     Villi*,   J.,      "I  am  of  the    ssime  opinion. 
#  *  •   • 

In  the  caee  of  Th^  &&&&&  ftftaqf.U  ^^§JgLiiiy:cjQ.  §£ 
indlaftaaolls  v.   Q ragman.  107  Indiana  238,   in  which  an  action  was 
brought  on  a  certificate  of  membership  Issued  by  the  National 
Benefit  Association,   the  assured  died  of  apoplexy  as   the  result 
of   injuries  received  in  two   falls.      In   considering  the  objection 
urged  against  the   complaint   that   it  failed  to  aver  that  the  death 
of  the  assured  "did  not  result   from  disease,"  the  court  said 
(pp.   889,   290):      *It  was  stipulated   in  one  of  the  printed   send!* 
tions  annexed  to   the  certificate  of  membership,   that   the  benefits 
of  the  certificate  should  not   extend  to  any  case  in  f&iefe  there 
were  no   symptoms  or  visible  sign  of  bodily  hurt,  nor  t     any  case 
In  which  death  or   -Usability  should  occur  in  consequence  of 
disease.     We  agre<?  that   in  ori;?<»r  to  recover  death  must  have  oc- 
curred within  the  limits  of  the   risk  assumed  by  the   eon  tract.      Hm 
condition  above  mentioned  limited  the  risk  to  a  case  of  death, 
proximately  caused  by  physical  injuries,  of  which  there  should  be 
seme  visible  external  sign.      It   excluded  liability  in  case  death 
resulted  from  disease  or  bodily  Infirmity,     The  complaint,,  howcter, 
made  a  ease  within  the  rule  above  stated.     It  is  averred  in  both 
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pejragraphe  that  the  assured  sustained  certain  bodily  injur iee,  whieh 
were  occasioned  by  two   asperate  falln,   the  of  foot*  and  results  of 
which  are  minutely  d  ecribed.     The  injuries  were   in  part  external 
and  visible.     They  resulted  in  apopisxy  *uad  death.     The  averments 
leave  no  room  to  doubt  that  death  resulted  from  bodily  injury,   and 
not  in  consequence  of  disease*     The  fail  and  injury  upon  the  head 
sray  have  resulted  in  apoplexy,     that  the  injury  resulting  from  the 
fall  produced  a  condition,   aptly  designates  by  that  nanse,   did  not 
render  it  any  less  the  cause  of  death** 

The  case  of  Travel eg,'*,  insurance,  C&.  v.  Hurray,.  16 
Colo*   296,  was  an  action  on  an  accident   insurance  policy.     The  as* 
eured  died  of  peritonitis  resulting  from  an  unsuccessful  surgical 
operation  for  hernia  -which  was  caused,  by  a  blow  in  an  accident. 
The  terms  of  the  accident,  policy  insured  against  death  *fvm  bodily 
injuries   effected   through  external  violent  and  accident  el  aseans," 
but  excepted  death  fros>  hernia,  or  medical   or  surgical  treatment, 
the  court  sold  (pp.  304,  309):     "Dsttl  the  insured  died  frpw 
peritonitis  resulting  from  the  surgical  operation  is  unimportant, 
when  the  fact   is  established  that  death  was  inevitable  without   the 
operation,    s*d   that,   after  a  consultation  of   skilled  physicians 
the  operation  was  resolved  upon  •  neeese&rily  dangerous  -  as  the 
only  possible  means  of  preserving  life.     It  is  ably  urged  in  argument 
that  deceased  died  of  hernia,   a  cause  of  death  excepted  by  the 
policy*     *     *     *     *     We  cannot   adopt   the  eonet ruction  of  the  except 
tion  in  the  contract  of  insurance  so  ably  urged.     The  hernia  must 
be  regarded  as  the  result  of  the  accident  that  caused  the  death:   the 
cause  of  death,  the  force  of  the     low  received;    the  consequent  in- 
Jury  arising  from  the  concussion,   and  the  hernia  as  resulting*     3e- 
ceased  was  insured  against  the  accident  by  the  teams  of  the  body 
of  the  policy*     Had  he  died  of  ordinary  hernia,  not  uroc'uced  by  a 
serious  and  violent   injury,   appellant  enyl-i  probably  have  been  re* 
leased  fro*r  pay**»t,  but  when  the  hernia  is  the  accidental  result 
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of   the  force  of   the  blow,   it   cannot  too  regarded  as  excepted. • 

Counsel   for  appellants  maintain  that  "where  the  ail- 
sent  slain  *d   to  hare   resulted  from  an  accident   is  too  r*:*ote  to 
justify  an  inference  that  It  was  oauned  by   such  accident,   export 
testimony  mist  ho  introduced  to  show  that   the  injuries  actually 
sustained  were  capable  of  producing  the  ailment   complained  of." 
This  way  be  true.     But  we  do  not  understand  that  counsel   for  ap- 
pellants are  eont  that,  the   atatetsent   of  the  doctor  is  not 
the  opinion  of  an  exoert.     Apparently  their  only  contention  is 
that  the  doctor's  opinion  is  manifestly  erroneous  and  contrary  to 
coismori  knowledge.     In  the  state  of  the  record  we  do  not   think  that 
appellant*  are  in  a  position  to  maintain  that  the  statement  of 
the  doctor  is  not   the  opinion  of  an  expert,     the  rocord   shows  that 
the  statement  was  admitted  without   any  objection  whatever  on  the 
part  of  appellants.     All  objections  to   the  competency  of  the 
statement  and  to   the  qualifications  of  the  doctor  have,  therefore, 
Veen  waived  by  appellants,     By  allowing  the   st&teiseal!   to  be  intro- 
duced without  objection  appellants  have   admitted  for  the  purposes 
©f  this  record   that  the  doctor  who  wade  the  statement  was  quali- 
fied to  express  an  opinion  as  to  the  cause  of  death.     The  question 
to  be  determined   then,   is  whether   thia  court   c«n   say,  as  a  matter 
of  Judicial  knowledge,   that  the  opinion  of  the  ©xsert   i»  erroneous. 
It  would  eeera  that   if  the  question  is  one  which  comes  within  the 
province  of  experts,   as  counsel   for  appellate  ,    the   court 
could  not  oppose  or  attewpt  t©  controvert  the  opinion  of  the  expert 
with  merely  general  or  ©omsaon  knowledge.      *a  mntl  orly  a  sub- 
ject of  judicial  notice  must  be    'known,'   that   is,  well  established 
tand.  authoritatively  settled,  not  doubtful  or  uncertain. *     15     .    .    ■ 
p.  1058.     If  an     expert  should  express  an  opinion  which  was  obviously 
contrary  to  ©oaaaon  knowledge,    it   could  be  rejected,     for  example, 
if  an  expert   should  state  that  pneumonia  was  not  a  disease,  or  that 
pneumonia  wo  Id  not   cause  death,   a  court   could  say,   as  a  matter  of 
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©ossw©n  knowledge,    ttwt   ■*«»  an  opinion  was  palpably  incorrect, 
where  the  question  is  one  about  whlon   there  -n^y  b«  a  doubt,   a  court 
cannot  properly  any,   ae  a  matter  of  Lai  knov*l <-4 ,  t   the 

opinion  of  an  expert  is  erroneous.     The  opinion  of  th«  exoert  might 
sees  highly  improbable  to  one  without   speelal  knowledge  on  the  sub- 
ject, but   the  court  could  not  refuse  to  accept  it   for  that  reason 
alone.      In  the  case  of  Soh^efer.  v.  iMoA  MiM  £&•  &£  kJZ  I&I& 
CJ..tjf_.  149  J*.  Y.   Sup.   390,   cited  by  counsel   for  appellants,   in  which 
the  effect  of  a  blow  was  being  considered,   the  court   said  (p. 291): 
•To  the  lay  mind  it  may  apfOttf  that  the  blow  had  some  causative  re- 
lation to   the  apoplexy,  with  consequent  paralysis,    ei  river  eventuating 
in  it  after  distressing  illness,  or  contributing  to  it  by  overtaxing 
and  thereby  ©nf cabling  parte,  perchance  predisposed  by  disease.     But 
such  a  conclusion  oar.  be  reached  legally  only  by  the  opinion  of  ner- 
sons  who   are  by  study  and   *?xr»erienoe  prepared  to  trace  the  effect  of 
the  blew  from  its  rfellrery  to  the  consummation  of  injury.**     If,  how- 
ever,  the  statement  of  the  doctor  should  not  be  considered  as  an 
©pinion  of  an.  expert,   it   states  facts  which,   taker,  in  connection  with 
the  other  evidence  relating  to  the  injuries,  establish,   in  our  opinion 
a  causal   relation  between  the  injury  and  the  death.     In  other  words, 
the  evidence  shows  that   the  injury  was  the  efficient,  proximate  cause 
of  death. 

Counsel   for  appellants  cite  a  number  of   cases  to  the 
effect  that   the  law  requires  that  the  causal  connection  between  an 
injury  and  death  must   be  established  with  reasonable  certainty,   and 
that   if   it   is  equally  probable   that  death  resulted   from  another 
cause  than  the  emusal  connection  between  the  injury  find  death,   the 
cause  of  death  Iras  not  been  proven.      In  those  cases  there  was  eon- 
flicting  testimony  of  experts  as  to  the   sa**se  of  death,  and  the 
cause  of  death  was  therefore  a  disputed  issue,     tn  the  present   case 
n©  expert  testimony,    and  no  testimony  of  any  kind,  was  introduced 
by  appellants  to   controvert,  the  opinion  that  the  doctor  expressed 
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in  the   statement.      The   state^srit   does  not   leave  the   question  of  the 
cause  of  draU    to   surmise   end  conjecture.      Tht  ca.ue*   and   contri- 
buting causae  are  stated,   and  the  only  s-^uestion   is  whether  they  are 
correctly  state*.      In   the  absence  of  any  evidence  to   the  contrary 
we   Utisk  that  the  opinion  of  the  doctor,  when  considered  in  connec- 
tion with  the  facte  and  circiosctinees  relating  to  the  injury,  r»u*t 
"be  aoewnted  as  correctly  stating  the  cauee  of  death.     Counsel  for 
a-anell  anil  particularly  call   our  "at  tent  ion  to  the  views  of  this 
court  as  expressed"   in  the  ease  of  H&&  Cross  ffed.ical^  Servi ce,  Co.  v. 
Crg>nf  126  111.  *#»«  ?14,  %l\  ,   "on  the  lonwesihility  of  as- 

cribing the  death  of  one  Buffering  tjftm  r>rn»urionia  to  anything  other 
than  the  disease."     1'n  that   ease  the  eourt  did  not  hold  generally 
that  when  a  person  had  pneumonia  ?*#d  died,   that  pneumonia  could 
he  considered  ss  the  only  cause*  of  death.     The  court  nerely  stated 
that  "it   is  a  xsatter  of  universal  safari  one*  i  thing  of  which 

all  courts  way  take  judicial   cognisance,   that  men,  young,   strong, 
healthy,  fiven  skilful  and  aeeiduoua  mad leal  treatment  by  eminent 
physicians  and  careful  nurses,    in  spite  of  all  that  hu-  an  ceans 
ft«  fte,    -5i«  of  pneusaonia;*  that  "it  is  the  disease  that  kills  W 
n»t  medic*!  treatment  or  the  want  ot    it."     In  expressing  tineas  views 
the  court  ^as  considering  the  question  whether  the  deceased  diod 
from  pneumonia  or  from  the  neglect  and  unskilful  treatment  of  the 
disease  by  the  physician. 

Couneel  for  appellants  further  maintain  that   the   court 
committed  reversible  error  in  giving  the  following  instruction: 
"You  are  further  instructed ,   as  a  .natter  of  law,  that  the  otieatlon 
of  whether  or  not   the  defendant  was  guilty  of  negligence  is  for 
your  determination  upon  all  the  circumstances   xai  facta  proven  in 
the  case,  under  the  instructions  of  the  court." 

It   is  argued  by  counsel  for  an  pell  ant  a   that   the  in  at  ruc- 
tion is  erroneous  because  it   doss  not  limit  the  negligence  to  the 
negligenee  alleged   in  the  declaration,   and  tB4t  the  jury  nlgjat  be 
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l*ft  free  to  find  appellants  guilty  of  -any  negligence  of  -which  they 
t»igbt   think  or  in*  Hty,   evcn  though  such  negli- 

gence was  not   averred   in  the  declaration. 

As  the  instruction  -was  not  a  peremptory  one  directing 
the  Jury  to  return  a  verdict   for  the  plaintiff,    it  does  not  have 
to  contain  in  itself  all  the  elesseats  essential  to  authorize  the 
verdict.     Oth «r  instructions  wer«  given  which  expressly  toll  the 
jury  that  the  negligence  to  be  dot  t*  :ined  lo  the  negligence  al- 
leged  in  the  dwclfir&iJlon.  |  instruct  ons  are  to  he  considered 
as  a  connected  series.         then  the  instruction  complained  of  is 
considered  in  connection  with  all  of  the  other  instructions,   it 
earxot   reasonably  he  pre-  that   the  Jury  were  misled  by  the 
instruction  Into  imagining  that   they  could  consider  any  negligent 
of  which  they  might  think  appellants  guilty  even  though  such  negli- 
gence waue  not  all«»g*»d  in  the  declaration.     The  giving  of  the  in- 
struction has  been  held  not  to  constitute  reversible  error. 
^H^fto  CHx  £&  £a«   v.   Ko.ft<fo.   180  111.    174;   CbJLfiMS.  &JLX  &.- 
▼.  *S2S£SJU&.  125  111.  App.    ra. 

It   is  also  urged  by  counsel   for  appellants  that   the 
following  part  of  an  instruction  given  on  behali   of  ap  ,>*?!!  ee  is 
erroneous:     "The  jury  should  not  be  influenced  in  the  slightest 
degree  as  to  the  facts  in  the  case  by  any  assertion  or  et  at  moat 
of  counsel  on   either  aide  of  the  case,  unlets  the   same  is  sustained 
by  evidence  in  the  case.1* 

Counsel  argue  that  this  instruction   is  fatally  defec- 
tive because  it  deprived  counsel  of  the  right  of  making  any  argu- 
ment  "based  upon  eo.^moa  observation  or  experience ;*  arid  that  it 
"coananndecl  the  Jury  to  disregard  the  argument  of  counsel  based 
en  principles  of  law  applicable  to  the  facts  because  such  an 
argument  could  not  be  directly  based  on  the  evidence. •    We  do 
aet  think  the  construction  which  counsel  for  appellant*  have 
placed  on  the  instruction  is  a  fair  and  reasonable  one.     The 
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instruct  ion  simply  telle  the  Jury  in   effect  that   they  must  not  be 
influenced  by  assertions  or  statements  of  counsel  on   cither  side 
of  the  case  which  are  outside  of  the   record.      In  other  words,   the 
statements  or  assertions  of   counsel   in  regard  to  the  evidence  must 
he  confined  to  the  facts  proved  in  the   case.     The   Instruction  left 
counsel  free   In  their  argument  to  dr«w  1  all  fair  and  legiti- 

mate inferences  from  the  evidence  which  were  warrant ad  by  the 
facts.     The   instruction  does  net  deprive  counsel   "of  the  right  of 
naklng  any  argument  based  ut>on  common  observation  or  experience." 
The  argument  of  counsel  could  not  be  considered  by  the  jury  in  any 
other  way  than   in  the  light  of  "common  observation  or  ^xnerienee," 
as  that   is  the  only  method,  by  which  the  Jury  could  reason.     In 
other  worde,    they  would  reason  by  analogy  from  the  fair  expectation 
that  people  will  act  as   fchey  have  acted  before  in  like  circum- 
stances, that  is,   as  they  customarily  act.     The  question  in  the 
case  is  one  of  negligence.     In  determining  this  ouesiien  the  jury 
would  oewpare  the   conduct  shown  by  the  evidence  witm  custotmry 
conduct,   that  is  to   say,  with  conduct  which  would  be  expected  from 
ordinarily  reasonable  men  in  similar  eireum stances;    in  other  words, 
conduct  which  would  bo  in  accordance  ^ith  cotscson  observation  and 
experience. 

Instructions  containing  similar  warts  to  the  part  of 
the  instruction  corapl&ined  of  have  been  held  not  to  be  erroneous. 
Bortfc  Chicago   3t£££l  *k  R,„  Co.,,  v.  lellner,    806  ill.  ;  agjBCJE  v. 

Chicago  Sitv.  fly..  £&.,  157  111.  App.   ISO;  PfTWfflflTlH*.  Co.-   v<   l£3*&> 
102  111.   Anp.    252,   287. 

For  the  reaeons  stated  in  the  opinion  the 
the   trial   court  is  affirmed. 


Jt©0 


Katehett,  £.J.,  concurs, 
Ko3urel>,  7«t  dieeents. 
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m.    JUSTICE  JOattSTOK  HEjLlViaUD  WHS  OF1BIQS  OF  Tl 

In   this    afttien  ,  ftmi|    ur«»u&ht   auit 

againat   p.Dr-ellant,  JSnperium  Clonk  ft  Suit  C«qpany,   to   recover  the 
difference  between  the  purchuee  price  and  the  isari-ot  price  of  raer- 
ohendlae   eold  to   Bp reliant  h  .       i  and  rtltld  in  the  jsarket 

oy  appellee  aft**r  the  alleged  refuael  of  appellant   fci  •    and 

pay  for  the  nisrchan-Hae,     Jfcdgsnenl    wai   altered    lr«  favor  of  ap~ 
pellee  for  $1035.      . 

The  principal  ctnestlon  in  the  case,  efaioh  it  one  of 
fact,  is  -whether  ?;r>o  <%11.ee  waited  a  reasonable  tint  fcftfovft  making 
the  re-eale.     According  t©  the  ttndlepnted   foot*  ■/.;■  >t   la  a 

corporation  engaged   in   the  retail  mercantile   ouHineae  and  operate* 
a  chain  of  at ore*  in  4  if  for  en*  towns.     Appellee  ia  a  coaartnerahip 
which  manufacture*  «nA  aolla  'Bholeaade  wcsjen'e  garraenta.     About 
^epteisiher  10,  Iff*,   appellant  ordered  dT9tsn9n,   euita  said  closucs  to 
the   araount  of  $2922  for  five  of  appellant* a  aiores.      The  goede 
were  to  be  ahipped  on  September  15,  IftX,   in  opacified  amount e  to 
different   atorea  of  appal;    nt,     On  September  16,  19  21,  appellee 
ahipped  gpode  which  it  had   in  stock  aaounting  in  value  to  #1773, 
and  began  work  immediately  on  the  reminder  of  the  order.     Septa 
Id,  19 A a   the   aaiae  day  that   the  gooda    In  stock  had   been  shinned  by 
ftppftlleo,   the  buyer  of  appellant,  Barsiel  A.  Prieaeu,   telegraphed 
appellee  aa  follower        "Do  not  ship  any  dreaaea  or  aoata 
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Kaporlua  or  Vashien  stores  until  you  hear  from  »•••     September  19, 
1921,   appellee  telegraphed  jfrieeew  the  following  reply;      "Wire  re« 
ceive.'i.      Mad*  partial   shlpnant   alxteanth.     holding  balance  far 
your  letter."     September  21,  19  21,   appellee  wrote  ta  Ariose*!  aa 
follows:        •»«  wired  you  Monday   the  19th  upon  receipt  of  telegram 
that  we  were  holding  your  balance  of  order  -at  w«  would  await 

yttur  letter  at  n^r  your  telegram*     I  hi  a  writing  our  raeorde 

ehow  no   receipt  cf  haying  received  a  letter  fro©  you.      f«  do  not 
know  haw  to  prooeed  with  the  jaarchar.diae  on  order  for  you. 
ia  all   in  work   a»4  will  be  soaroloto,    raa?ly  for  shipment  within  the 
next  few  days.     Jaoh  and  every  itom  waa  »ado  up  for  you  era 
an  bought  from  your  ft  ana  fldft  ardor*  (   plaeed  In  our   a.»npl*  ro**« 
*o  will  thank  you  to  advise  by  return  siail  whether  or  not  to  ahip 
immediately  or  alee  w«  will  be  pleased  to  ooofi  m4  hold 

ehipraeate  for  a  few  day©  se^re.     f«  assure  you  of  our  appreciation 
of  paat   favors  and  nope  for  a  ccatlnuanoo  of   sassa.*     -Japtenber  22, 
1921,  jfrieaoss  aant  tha  following  telegram  to  notified 

your     r.   Muaaok  also  nous*  not   to   ship  gaoda  until   notified  no   , 
te  be  accepted  until  you  hear  frosa  us.  *     Sofiombor  25,  1991,   appelltt 
telegraohed  a  reply  to  J?ri$«*ra  a*  follows:      *Kefuae  to  accapt  re- 
turne  fro*n  your  stores  saerehandiee  ahipped  exactly  as  bought  from 
your  bona  ft  do  order.     Balance  of  orders  ready  for  ah  ,  will 

held   few  days  wore.     Advice  whan   to  ship.*     At  this   tlmo  appellee 
had  completed  the  rest  of  appellant's  order,  ■'■'-&  the 

pood*  ready  to  be  shipped  »«  soon  a*  appellant  should   direct. 
September  27,  19  31,  irieeeas  wrote  t  Loo  the  following  letters 

•Your  letter  of  the  21  at  handed  to  a»e.     In  reply  wisJ:;  to   say  that 
X  wired  you,    <va&   also  notified  your     r.  Ruse**  not  tc 
aerohajudiao  until  you  heard  from  me  as  the  weather  has  boon 
terribly  wars*  end  there  has  been  no  bueinass.      I   absolutely  will 
not   accept  any  Merchandise  at  any  of  our  store*  as  I  will  be  in 


. 
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flew  York  In  the  next    ten  days  -xnd   take  this  /natter  up  rith  you 
in  r«p,KiM   to  shipment."     Seotfwiber  30,  It  21,   iipoelles  received 
tht  following  telegram  fro»  Fries***:     "Till  be   la  l?ew  York  City 
next  week.     Recall  packages  from  .lixprsss  Cc  .'ill  tides 

sam*  up  with  you."       After  receiving  that   telegram  appellee 
the  goods  fro*i  the  Express  Corcp.*ny  whio:  ■  ilont  h.td  returned, 

and  on  aepteniber  30,  1V21,  wrot#  the  following  letter  to  *riesea; 
"In  reply  to  your  letter  of  September  27,    in  whish  you  4*sk  us  not 
to  ship  ttsr*feandt*«  on  account  of  warm  weather,  &«  you  will  not 
accept   cases  for  your  stores,  we  wish  to  say  we    *re  r#aiy 
willing  to  follow  your  instruction*  as  to   the  shipment  of   ears*. 
The  -merchandise  was  mad*  ttV   f»*  W*«j   cut   for  you,  ananufaeturefl  for 
you,    sBd   *-.t»s  was  already  sold  to  you*     We  were  notifip*  by  th* 
Sxor^BB      -  •   *hat.   sjowi©  of  th*  user  ehssr:  diss  hs.d  already  been 

returned.     In  oritur  to  rcinfeise  the  possible  loss  to  yott  we  will 
take   same  frsa  the  Ijrorees  •Sos^Ssasw  ami  keep -it   in  ce,   sub- 

Jest  to  your  order.* 

J?rissem  was  in  Sew  York  "uroun'l  'thanksgiving,*  but  he 
did  not   ,r©  tc   »*e  appellee.     Friesew  testified  that  hm  was  in  ><tw 
York  only  two  days  and  that   th©  j&attsr  "must  haws  skiposd*  his 
aaind.     Ifriesesn  had  an  office  in  Sew  York,   at   276  Fifth  awenue, 
with  a  as&n  in   charge,     Aspellsuat   inquired  for  tfrlsaesi  through 
i!ri«9tJK*i  ;<w  2or.k  office  about   the  time  he   said  he  would  be  in 
JBsw  York,  but  was  unable  to  reacfc  hiss.     October  14,  19 SI,   sppelle* 
wrote  a  letter  to  Jries*®,  addressed  to  276  #ifth  awsmts, 
York  City.     The  letter  is  as  follows:     "We  are  indeed  surprised 
that  you  bare  not  been  up  to   see  ue  since  you  hare  been  in  the 
city.     #e  trust,  however,  t>  at  *«  will  sse  you  within  the  course 
of  the  next   day  or  two  as  the  merchandise   is  her*  awaiting  your 
instructions.  We  trust  to  see  you  soon." 

On  October  15  appellee  again  wrote  iriesesi  at  ths 
same  address  as  follows:      *W»   expected  to   see  you  in  our  of fie* 


•tit  *«  f 
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as  per  your  promise  Murine  last  weak.  However,  you  failed  to  eotne. 
fie  doubt  you  ^11  tfl  in  to  see  us  Mw&fi  an<3  not  <li  sap?©int  us  any 
longer." 

Appellee  sold  the  goods  on  i*ove  ibsr  4f  It 21.     (Joonnan, 
a  partner  la   tiM  flna  of  appellee,   testified  that    ihe  price  obtained 
was  "above  a  fair  market  |>rioea   and  that  It  was  "about   6Q  par  cent 
of  the  original  invoice  price.*     Goorman  also  testified  that  he 
made  every  effort  to  sell   the  goods;    that  he  had   several  offers 
but   the  offers  were  le^er  than  the  Brie*   for  Thiol;  the  £oods  were 
sold.     ieoVMHD  also  testified  that   the  goods  were  "seasonable  mer- 
oh  and i so,"  that   Id,   that   *stf'|«*  it  h&ngt  .ree 

weeks,  or  three  weeks  after  it  has  k6w  jo ,  It  deareelatei 

In  value;"  that  after  werohahdis*  that  h-5p>  bee 
social  order  is  returned   it  '-■  :c  -it   i«   ',  ■    *|o1i  lot;" 

that  "it  has  to  he  repressed,   and  as  it  has  boon  In  a  fetx  ffojp  a 
time,   It  is   In  bad  chape,'* 

Goorwas  testified  that  tae  ee&son    fe)r  tho  kin 
merchandise  in  question  would  be  frejf   for   the  'jrholee&lor  and 
"jobber"  by  October  15;    that  for  the  retailer  last   as 

long  as  Hie  weather  regained  so  that  fall  *md  hsavy  merchandises 
would  be  salable;"  that  the  go«dt  in  question  could  have  been 
"sold  by  popular-priced  stores  in  l*ove»iber    . 

Witnesses  testified  1»  behalf  of   appellant   that  the 
dresses  in  question  were  salable  at  retail  from  1  to 

January  1  and  the  eoats  fron  October  1  to  January  or 
an*  that   "the  season  generally  slackens  up  about  the  w*?*k  before 
Thanksgiving." 

Counsel    for  aonell.-mt  argue   tV  i 
reason  to  assume  that  appellant  had  abandoned  the  »ari  is  raid 

had  defaulted  on  its  eontraet;   that  the  season  for  *fee   ml*  of  the 
goods  had  not  closed  and   that    there  was  senile  tlwe  for  the  | 
to  have  been  sold  by  appell  ait.     In  this  connection  it  cmst  be 
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born*  in  mind  that  the  season  for  the  retailor  and  the  wholesaler 
ie  not   tho  toy*.     The  teat  lawny  ©f  apaellfuit  *s  own   tfitn-aaaee  la  to 
the  effect  that   the   season  for  the  wholesaler  closes   "about  the 
week  before  Thank eg iving,*     ffee  goode  were   sold  by  appellee  on 
fiovember  4.     The  intention  of  appellant  not   to  carry  cut   lte  con- 
tract  tmi   the  reaeon   therefor  is   indicated  by  the  following 
fro-  lent   to   appellee  dated  October  5,  19  21:      **/e  received 

postal   card   frosj  J&jq»rees  Company  to-S&y  advising  u«  you  had  refused 
to  accept  pstc&age  we  had  return*?-.  •  sserehandise  was  received 

entirely  too  late  tsnd  at  present    tissue  we  are  »«avi] 
Wo  would  appreciate  it    ii  you  Qdlso   i 

you  care  to   do   so  kindly   cancel   any   further  or-..lers  fi  t'cr 

us.* 

ariose*  testiiied  that  the  letter 
hie  authority,  but  the  letter  merely  expresses  same 

intent   of  appellant  to   a<   .-  bit*  nerehandiee  tb  .  ra  by 

the  fact©  and  elroimstaseoi  in  evidence.  However,  <  riesam  hlaeelf 
testified  that  he  sent  the  ccate  back  because  the  weather  was  warm 
en*  there  was  no  &  emend  for  early  purchases;  that  they  V  ad  too 
many  coats  purchased;  that  the  retail  stores  did  sell  tterebaadino, 
but  that  they  were  overstocked.  It  is  true  that  ffriesan  testified 
that   appellant   expected  to  have  the  goods  ehlppe  ':   to  ap- 

pellant's stores,   MM  that  the  return  of  to  la  was  not  an 

effort,  to   cancel   the  contract   for  the  siercht^.-Uae.     But  Friesera's 
failure  to  fi   to   see  appellee  while  he  w&a  ir    low    fork,  r  he 

had  written  and  telegraphed  that  he  would  take  the  natter  up  with 
appellee  when  he  reached  X*ew  York,  does  not  harmonise  with  his 
testimony,     .and  his  esq?  lariat  ion  that  the  natter  aaruathave  #oktppo4 
his  mind**   is  wholly  unsatisfactory.     Counsel   for  Lntaln 

that   the  fact  that  appellee  addressed   the  letter*  to  STiesew  to 
his  &ew  York  address  instead  of  to  Chisago,   shows  that    • 
did  not   "make  any  bona  fide  attempt  to  get   in  touch  with  ^rieaen 


. 


i 

■ 

I 


or  to  ascertain  why  ill,"     Is   .  tat   the  fair  in-. 

ferine*   fro-;   this  fact    Is  that   appallee  vac  anxious  to  raaoh 

Ljaem  "1  I  --ilay.      A#pell*o  was  led  to  b«li«ve  frost  tricecra'e 

tsl*grs»  and  letter  that  tfriosom  would  he  in  iiew  York  about  the 
tiwe  appellee*©  letters  were  written.     In  addition  to   the  letters 
appellee  tri<-d  to   read*  J^ri «•«(««  through  hi*  office  in  Sow  York. 
In  the  cireuaet&nces  the  burden  wai  not   so  much  upon  appellee  to 
find  S'rieeem  *»  it  vm  upon  ^riesem  to  eoaisunlc&te  with  aop«llee. 
The  a«?«ih«ndt»0  was  being  hold  at  Irioa****  request,   *uad  subject  to 
hie  directions,   ««d  ho  should  hnvs  given  apfolloo  instructions 
without   unnecessary  ielay.  »«*«©»  for  the  wholesaler  was 

Bearing  a  eloae  *nd  earpeditlous  action  w«*  necessary,      "he  whole- 
saler could  not  reasonably  he  t  tee 
throughout   the   entire   tltti  of    Hm>   retail   seas an, 

after  a  careful   eon-aid^r-ation  of   ti  M  we  are 

of  the  opinion  that   the   conduct  ©£  .     ~ii.  was    such  as  to 

induce  uppellse  reasonably     to  believe   ;  1  not 

intend  to   carry  out  its  contract. 

It  ie  further  contended  by  coy*  I 

no  notice  of  appellee1 »  intention  to   reooll  the  t&>  .se  was 

4:iven  to   0]  :jt,   and    that   the  l«w  of  How  York  requires   euch 

notice.     In  a  case,   tmi  -he  one  at  bar,   a   I  -  he  wad* 

under  the  Fereonal  Property  Law  of  «"*»  fork  *w»*r*  the  buyer 
been  in  default  in  the  -payaent  of  the  price  ait  unreasonable  ti'taoj* 
and   *it  is  not   essential   to  th*  validity  of  a  resale  that  notice 
of   sn  intention  to  resell  the  goo&B  he  given  by  Ike  r-  o  the 

original  buyer,  but  *♦*   the  giving  or  failure  to  givo   such  notie* 
shall  be  relevant   in  nr<y  issue   involving  tha  qusstioB  whether  the 
buyer  Baft  been  in  default  an  unreasonable  time  before  the  resale 
was  evade,*     from  the  views  that  we  h*ve  expressed,    it  follows  that 

m%  was  in  default    in  payment  of  the  price  an  unreasonable 
time  before   the  resnle  was  aside;  at   therefore  no  nttied  was 


' 
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neoesa  *.ry.      On  the  evidence  It    is  probable  that   even   if  notice  had 
been  given,    appellant  's   conduct  would  not  have  been  different. 

Counsel    for   appellant   contend     that   "there  in  a  vmri- 
anoe  between  the  allegations  and   the  proofs,-     Apoell*mt   is  not 
entitled  to   present    the  cjuostlon  ©f  variance  for  review,   as  the 
alleged  variance  was  not    specifically  pointed  out  on  the  trial. 
The   record  do«s  not   show  that  any  objection  was  made  to  the  evi- 
dence ,   us  it  was  offered,  on  the  ground  of  variance,  or  that   any 
motion  was  nade  at   the   close  of  the  evidence  to   exclude  the  evi- 
dence on  that  ground.     hk^M.  XMlXL  k  klMMC  ▼•   l^m.  146  111. 
54^,   549;  &&S$*X  v.  lajauiftaift  ^0»1  .Kin  lag  Csugganv.,   360  in.,   2*. 
285 J  J&fiB&l.  ▼•  yMwm.  iffi3SJ9J^in^  jJQWM&»    *>?  Ml.,   134,   133,   130. 

We  have  considered  the  objection,  however,   and  we   mm 
of  the  opinion  that   there  is  no   substantial  variance*     Counsel   con- 
tend  that   the  etate?«ent  of   claiai  is  based  on  the    right  to   recover 
"the  lone  upon  the  resale  of  goods  alleged  to  have  been  tsade  im- 
mediately upon  a  return  of  the  merchandise  shipped  and  a  refusal  to 
accept   the  bailee,"  whereas,   "the  evidence  clearly  shews  the  re- 
turn of  the  merchandise  was  accepted   Had  the  refusal   to  acoe-ot   the 
balance  waived,  a  ©edification  of  the  contract  was  mads,    Hid   the  re- 
sale was  based  upon  a  failure  to  give  shipping  instructions  untfer 
the  r&odlfltd  contract."       fe  do  not  agree  with  the  reasonir, 
counsel.     The  ultimate  ground  of  the  right  of  the  resale  was  not 
the  failure  of   appellant   to  give  appellee  "shipping  instructions,4 
but  it  was  the  breach  of    the  contract  by  appellant  in  defaulting 
for  an  unreasonable  tine  in  the  payment  of   the  price  and  the  ac- 
ceptance of  the  merchandise.       The  failure  of   appellant  to   *givt 
shipping  instruct ionsM  was  only  an  evidentiary  fact  which 

was   relevant  to   the  question  wbeth?  Llattt   intended   to  perform 

lie  contract. 

F©r  the  reasons   stated  the  Judgment  is  affirmed. 

momon  ami?. 

Xatohett,    ?.    J.,   and  McSurely,   J.,    concur. 
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Apj«liee# 
re. 


Aiprallar.t.         i 


m.    -TTtnTlCl   JOTiJi^TOjR    aBLlTWDSB  THIS  OPISIOA   Of 

This  to  an  appeal   from  an  oilier  of  the  Circuit   aeurt 
of  Coo*   Cr<  mty  CMMmittiAg  a  t,  #raa&  B*ueefc,  t©  jsitl   for 

failure  to  T»»y  apoell*<*,   Rat tit  ,   bis  wif«t   jsoney  alleged 

to  he  th*©  her  under  a  decree  for  separate  ■  granted 

to  Ih*  wife.       On  appeal   to   thie  court  by  s^pallant    the  decree 
for  separate  aairtieaanae  wt*s  reversed  or  fcfe  Lfe&t  the 

decree  contained  no  tU  :©li«e  was  living  separate 

and  apart   froa  appellant  without  not  fault «     (Gate  B««   27390, 
Opinion  filed   In  this  ebruary  19,  1983,  not  yet  reported). 

The  effect  of  the  reversal   oi    the  decree  was  to  vacate  It   and   sot 
It   aside.      (j&*  *.   Urt.    2*?3  111.   454.) 

the  order  Hwiw&ttlag  -v  to  jail  bo  •:>:««* 

upon  the  decree  Is  therefore  vol  sod*      ( jfa^jsejft  ^, 

CI  ;arV .  166  111.  Apt'*   441). 


Hatchet t,  ?'.    «T*,   and  Mc^ur©;  -on cur. 
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HATTI3  BOUCSK, 

Apoellae, 
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I  RAM.  £OUC£&, 

Appellant. 
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Ihia  ie  an   appeal  froas  an  order  of   the  Circuit   court 
©f  Cook  County  aor.raitting  a-so>ell  mt ,  i/'rank  Bouoek,  to  jail   for 
failure  to  pay  appelleo,  Hattie  Bouoek,  bin  *lf©t  money  alleged 
to  oe    toe  fcer  wi<!»r  a  decree  for  a«  «a4&t«ne»oo  granted  to 

the  wife.     On   appeal   to    tM*   court  "by   i  m%  tlio  dearoo  for 

OOP'-  mint  •*©»«•  was  revereed  on  the  ground  %hm%  the  decree 

contained  no  finding  that   apORllse  waa  living  i  e   $nd 

apart   fro*  aopellant  without  feer  fault,     {Cw        ,      '?3©S. 
Opinion  fil*1   in  thia  coart  February  19,  19",      it  yet  reported). 
The  of-' act  of  the  reveraal  if   the  decree  waa  to  oaoato  it  an*!  oot 
it  aaide.      (jLr£  v.  M&,   ***  Ul,,   454). 

*  order  ©oiamittln  -  iant  to  Jail  be  in,;  «?nt 

upon  tbe  decree  ia  therefore  void  and   ie  revaraed.      (£M&2Si  *• 
Clark.  166   111.   App.,    441.) 


Xotohett,   P.    J.,    wad  MeSurely,   J. ,   concur, 
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CKAJU.K8  6.    THXLJM«#  ) 

Appellee. 

AJ?«AL   JFROM  MUMCXPAL 


MAK&  I.   JUD^Bii    and  MXCHAJO. 
8.   MaBBSJK, 

Appellants. 
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SR.    JUOTICS  JOKftSTOii  J&kXVKHBB  T&3  OPI&IOjH  0#  TE3  0081     . 

This  is  an  appeal  by  Mark  J?,   and  ifiohael  S,  Madden. 
appellants,   from  a  Judgment  ©f  th«  Municipal   court  of  Ghioegp 
in  fnvor  of  Charles  9«   Theleen,   appellee,   for  $475.!:/  » 

The  action  wai  brought  by  appalled  to  reeover 
$475*50  alleged  to  have  been  unlawfully  withheld   by  appellants 
la  a  real   estate  transaction  in  «%!#%    tppellante  acted  at  hrakera 
for  appellee.     The  principal  r$u*etion   in  the  case  relates  to  an 
issue  of  faet  aa  to  whether  aos>ellee  agreed  to  pay  appellante  a 
ooaraission  of   fire  -per  cant  on  >15  an  aoro  offered  for  the  farm 
of  appellee,    and,    in  addition,   one-half  of  any  amount  above 
an  aere  vnieh  appellant*  sight  obtain.  There  le  a  direst  eon- 

fliet  of  the  testimony,     three  witnesses  testified  for  .its. 

The  only  testisteny  for  appellee  was  that  of  hissaelf .     The  jury 
believed  the  testimony  of  *tppsllee  and  rejected  that  of  the 
vltneeeee. 

In  1909  or  1910  appellee  saw  an  advertisement  of 
pellants  saying  that  they  "could  exchange  income  property  for 
far™*."       Appellee  had  a  farm  in  Virginia  *  wanted  to 

exchange  for  property  in  Chicago.     He  called  on  ap*>«*li«tts  at 
their  offlee,  directed   their  attention  to  the  advertisement, 
employed  thew  to  arrange  for  the  exehaage  of  his  property,  sad 
agreed  on  s  commission  of  fire  per  cent.     Aopells*  testified 
that  appellants  asked  fer  the  exclusive  right   to  handle  the 
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property,  but   that  he  refused,   saying  that  he  wanted   "the 
privilege  to   sell   it"  hitrt*e»l£  if  he   could.     Appellants  deny  that 
appellee  made  any  eueh  statement.     Appellee,  however,   did  In  f»et 
conduct  negotiations  himself  for  the   sale  of  the  property.     For 
about  9  or  10  year*  the  agency  for  the  property  regained  with 
appellant a,   hut  no   eale  or  exchange  wa*  ssada.      Several  deale  wore 
prop© cert  by  spool 1 ant ■  hut  for  various  reasons  none  was  ever  con- 
summated.    August  35,  191?,   a^p«ll»e  received  a  letter  froa  a 
pro»pect,ive  purchaser  named  Guthrie,   stating  that  he  wo.sld   litre  to 
buy  appellee*!  ftovw  if  he  could  get    it   for  a  reasonable  price. 
There  va«  sows  correspondence  between  appellee  and  Guthrie,     Ap» 
pellee  stated   that  he  would  not   take  less  than  $15  an  acre. 
Guthrie  wrote  a  letter  agreeing  to  takes  the  fara  at  $15  an  acre, 
enclosing  #100  to   "bind  the  bargain,*     About   the  latter  part  of 
kevenber  or  the  first  of  December,  1919,  appellee  went  to  ap» 
pell  ante,  met  Sdward  Madden  and,   according  to   appellee's  testi- 
mony, said  to  hia:      "1  sold  «y  farm  in  Virginia  for  #15  an  acre, 
gat  1100  to  bind  the  bargain,"     Appellants  deny  that  he  aaid  "I 
sold  ay  farm, "     They  admit,  though,   that   in  hie  letter  Guthrie 
accented  appellee's  offer,  enclosed  a  check  for  $100,   m&  asked 
appellee  to   send  on  the  abstract   «md  hav*  a  nxurfi&y  Bifida.        Ap- 
pellee testified  that  .Vichaal  Madden,  who  was  present  at  the  con- 
versation with  Idward  Madden,   said  to  appellee:      "You  ought  to 
hav*  |S9$«     If  you  let  us  handle  that  deal  we  can  get  you  more 
money  and  get   soae  monsjy  for  ourselves.     We  will  take  half  of 
what  we  can  get  over  $15  per  sere  and  do  the  work,   and  we  win 
sen;!   that    check  back,"       Appellee  testified  that  he   said:      "You 
are  agreeable  to  take  one-half  of  what  you  get  over  $14  p^r  acre 
and  £ive  ae   tha  other  half?"  and  that  Michael  Madden  aaid:      "Yee, 
that   is  what    I  wean  and  do  all   the  work  and  correspondence  and 
everything  and!   £lve»  you  half  of  what   we  get  over  i>15,"     Appellee 
testified  that  he  gave  £ie>ael  Madden   the  check  and  said,    "Go 
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ahead   and   8«r.d   It  back."      The   testimony  of   aopellee   as   to  what 
follow^  is  not   altar*     According  to   the  abstract,  he  testified 
as  fellows: 

*A  couple  of  weeks  after  that   I  saw     him  again  in 
his  office;    told  me  he  had  not  received   saiy  answer  from  tfuthrie. 
1  had   the  other  letters  from  Crafton,   and  told  him  he  could  answer 
them,  take  them  up.     At    the  last  interview  X   spoke  of  I  gave 
those  latter*  to  Madden  Brothers*     This  letter  of  .December  15, 
1919,   I  go     from  Crafton  at  that  time.     This  ie  one  or  the  last 
1    showed  to  Michael   ladders.     Also  guvs  him  plaintiff's  exhibit 
4  and  9  at  that   time,  probably  two  or  three  days  after  I  wrote 
then;   told  him  he  could  take  up  the  correspondence  with  urnfton; 
said  be  would.     When  I   showed  him  the  Crafton  l«?tt*r  he  said, 
'This  is  nmf  to  we,  for  you  to  get   so  many  correspondents,  there 
mast  be  something  booming  down  there.     I  will  take  this  oorre*» 
peadenee  from  Crafton  and  eoe  what  I  can  do  with  him,*"     The 
•Crafton"  letters  referred  t©  were  letters  from  a  prospective 
purchaser  named  Crafton,  who  had  first  written  to  appellee  about 
the  same  time  that  Outhrie  had  written,     la  one  of  Crafton'* 
letters  he  offered  appellee  $15  an  acre  for  appellee's  farm. 
Appellee  testified  that  he  "turned  over  to  Madden  Brother*0  the 
letter*  from  Guthrie  and  Crafton  about  December  1,  1919,  the  same 
day  that  he,   appellee,  got   the  letter  from  Guthrie  contain!*, 
cheek  for  #100,     Michael  Madden  testified  that   appellee  did  not 
give  them  the  letter  from  Crafton  in  which  #15  an  aero  was  ©ffermd 
until  the  day  after  appellee  gave   them  the  Suthrie  letter.     Ap- 
pellants finally  suooeeded  in  getting  Crafton  to  offer  113  an 
acre  for  the  farm*       Appellee  accepted  this  offer  and  the  farm 
was  »ol»l  to  Crafton.     The  testimony     in  behalf  of  the  appellants 
on  the  controverted  questions   is  directly  contradictory  of  appellee* 
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Three  witnoeees  testified  far  appellants  -  Margaret   vonley,   tha 
Bookkeeper ,   and  Michael    and  uark  Madden.      Their  testi  ony  is  sub- 
stantially the  earns.     According  to  Michael  Madden,   appellee  same  to 
the  office  of  Madden  Brothers  about  December  IS  or  17,  1919,     ith 
the  letter  of  Guthrie  in  which  a  check  for  Jioo  was  enoloeed.      Ap» 
pellee  said:      *I  have  a  cheek  for  $100  on  »y     farm.      I  bave  got  to 
pay  a  commission  any  way  taiA  you  had  better  handle  it.     You  can 
handle  it  better  than  J  can.**     Appellee  handed  hire  the  letter. 
Michael  Madden   sains      *I  think  you  ars  foolish  In  accepting  a  check 
so   snail,  he  night  tie  up  your  land  for  six  months,    and  if  hs  don't 
make  the  payment   good  it  will   ooet  you  three  or  four  or  firs  hundred 
dollars  to  clear  the  title."     Appelleersplied:      "This  is  yours  now, 
you  go  sn  and  handle  it.*     Michael  Madden  further  testified  that  he 
wrote  a  letter  to  tfuthris,  which  appellee  read,   saying  that  #100  was 
insufficient  and  asking  for  a  check  for  $400  more;    that  that  evening 
after  the  letter  was  nallod  Michael  Madden,  in  the  presenet  of  ap- 
pellee and  MajtcMaddsn,   said  to  appellee:      •Uow  you  are  willing  to 
ssll   this  land  for  $15  an  acre  and  pay  us  a  commission.     You  ars 
selling  for  too  little,     ffa  can  get  acre,     1  will  nsks  a  deal  with 
you  right  now.     You  pay  us  5  per  cent  on  $15  an  aer*  and  anything 
ws  get   above  that  we  will  divide.     If  ws  get  $16  an  acre  we  will 
split   it  fifty  cents  an  acre.      If  we  get  $18  an  acre  or  $80,  ws  will 
divide  whatever  we  get."       According  to  Michael  Madden  appnllse  said: 
"I  an  willing  on  one  condition,   that   I  don't  want   to  loss  the  sals 
at  $15  an  acre."     Michael  Madden  said:      **•  will  hold   the  ch*c>:,     '*• 
san  dicker  along  with  Guthrie  for  some  tine  and  not   lose  this  sale, 
and  possibly  in  ths  seedtime  we  will  get  somebody  to  pay  more." 
Michael  Madden  testified  that  the  following  day  appellee  gavs  ap- 
fsllants  the  letter  from  Grafton    .offering  $15  an  acre,   tm%  also  a 
letter  from  Guthrie  in  which  Guthrie  objected  to  the  title  of  ap- 
pellee.    Michael  Maddsn  testified  that  when  he  saw  the  letter  fron 
Guthrie  he  aaid  to  appelleei      9m*m  t^mre  may  be   senething  to  that. 
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It  May  help  us.      It  will  give  us  a  chance   to  work  an   bob©  of  the 
other*  and  prolong  the  tin*  to  give  Guthrie  an  authentic  answer 
as  to  his  $15."     Kichael  Madden  then  wrote   to   Crafton  and   to 
Guthrie.     In  the  letter  to  Crafton  he  proposed  either  $80  or 
|S2  an  acre.      In  the  letter  to  Guthrie  he  wrote  that   inasmuch 
as  appellee**  title  was  "no  good,*   re.pnel.lee  had  authorised  ap- 
pellants to  withdrawn  the  property  from  the  market.     The  Outhrla 
cheek  for  $100  was  returned.     Crafton  agreed  to  pay  113  an  acre 
and  appellee  soli  the  farm  to  htm  at   that  price. 

On  the  testimony  as   it  now  stands,   appellants'   con- 
tention that   appellee  agreed  to  pay  both  a  commission  of  five 
per  cent  and  one-half  of  the  amount  obtained  over  '15  an  aore  seams 
inprob&ble.     The  matter  is  explained  by  appellants  in  this  way: 
about   seven  years  previously,  MM  ■  -_.  ,    ,eptembar  13,   1912,   appellants 
had  procured  a  prospective  purchaser  for  appellee  named  Sehou,    and  a 
written   contract  for  exchange  of  properties  between   appelleeand 
Schou  was   entered   into.     The  exchange  was  not   consummated,   but   ap- 
pellants say  that  they  told  appellee  that   they  had  earned  their 
commissions  not  only  from  him  but  from  3chouj   that   they  also  told 
appellee  that   Sehou  was  threatening  to  sue  appellee  because  of  mis- 
representations that  appellee  had  made;    that   thereupon  a?oell#e 
asked   annellants  to  "help  him  out"  of  the  difficulty,   saying,    "If 
you  will  help  ae  out  of  this,  when  this  farm  ie  sold  I   will  pay 
you  a  commission  on  it ,  I   don't   care  who   sells  It,*     In  his  tes- 
timony apoellee  rem'*rt>*r«d  the  3cheu  transaction  but   did  not 
recolleet   signing  a  written  contract.     Be  defies  that  he  said  he 
would  pay  a  eosamissien  on  the  t*tm  no  matter  who  sold  it.        r 
probabilities  this  would  seem  to  be  true.     There  ie  no  apparent 
reason  why  appellants  would  relinquish  a  commission  which  they 
claimed  to  have  earned,   and  tate  a  chance  on  receiving  compensation 
for  their  work  from  some  possible  future   sale.     Moreover,  on  Jabs  S, 
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1913,   a  aiwilar  transaction  hod  been  negotiated  by  appellants 
between  appellee  ana  a  proeoeetlve  purohaeer  nana*  MeOoraber,   and 
aoparently  no   clai*  of  eomTiiaaione  wa.e  «a4a  by  appellants  for 
their  servicae    in   this  nattsr  aud  no  ©ffar  by  appellee  wai  made 
to  pay  any  connrieeione.     There   in  another  isrprob&ble  oiroiaa  ■ 
In  connect  ion  with  the  contention  that   in  the  Sphou  a*tter  ap- 
pellee agreed   to  pay  a  casuals  el  en  on  any  future  Bale,   *uad  it  is 
this:     In  the  negotiation*  regarding  the  ttuthrie  and  u  raft  on 
tranaaetione  the  Sehou  aatter  was  net  mentioned  in  term*  by 
anybody.     Mark  Madden  testified  that  appellant!  had  frequently 
referred  to  appellee's  praise  to  pay  a  commission   "by  reason  of 
the  ^chon  *deal  being  abandoned.*       Bui  whan  compensation  wan 
agreed  on  in  the  Grafton  deal  neither  Mark  nor  Michael  Madden 
referred  to  the  Sehou  deal.        According  to  the  testimony  of 
appellants,    nppnllnn  eee^a  to  have  been  the  one  wh*  first    stated 
that  h*  had  to  pay  *a  aosBSdUslon  any  w*y,*  but   it   is  not   contended 
by  ap?*llant«  that  he  mention*"!  that  the  conmiaeion  related  to 
the  Schon  transaction.     That  transaction  had  occurred  about 
seven  years  previous,   and  it  wo^ld  eeen?  probable  that   if  it 
was  to  form  the  basis  of  appellee's  agree ---ant  to  pay  a  cetasiission 
In  addition  to  other  compensation,  either  &ark  or  iiienael  Waddnn 
or  appellee  himself  ?»ould  have  referred  to   it  by  nsne.      Moreover, 
Michael  Madden 'a  testimony  in  regard  to   the  authrie  and  the 
Crafton  matters  doee  not  bar^onia*  with  the  theory  that  appellee 
was  under  an  obligation  arising  out  of  the   Bnhwl  deal  to  pay  a 
ooisw&eelon.     Michael  Madden  testified  in  connection  with  the 
Guthrie   and  the  Crafton  transactions  as  follows:      *I  will  aake  a 
deal  with  you  right  new.     You  pay  us  fire  p^T  cent  en  $15  an  acre 
and  anything     we  get  above  that  we  will   divide.*     the  probable 
thing  for  felsj  to  have  said  would  be  nmethiag  ti   this  effeett 
•You  already  owe  ue  a  eewmiselon  in  eenneetion  vita  the    >nhon 
deal*     fill  yeu  agree  ale©   te  divida  all  that  we  may  get  over 


- 

led* 
M9   %&#  tyaq  *# 

I 

!     - 

■    ■ 

■ 


#19  an  acroT"  Apparently,  however,  Michael  Sadden  was  proooeing 
an  entirely  new  agreement  without  ref  ereno©  to  any  p*st  agreeatest 
relating  **   t^«5  So^ott  transaction. 

There  is  other  ev.tdencein  the  ease  relating  to  a 
statement  or  Mil  *hich  appellants  rendered  to   appellee  for 
their  service©  In  negotiating  the  Crafton   sale.     W«  are  unable 
to  toll  fro*  tho  brief  of  counsel  for  appellant©  what  position 
they  desire  to   take   in  this  respeot.     In  the  affidavit  of  aerlte 
filed  by  appellant©  it   in  all$g©d   ©3  follows:      "that  the  clain 
hero  made  wan  ecrapr©  iaed  and  settled  by  liark  f,   and  Mieh&el  3. 
Madden  with  plaintiff;   that  an  agreement  wag  reached  between  tho 
parties  as  to  the   compensation  to  wrlch  dofsndaata  were  entitled 
fr©»  the  plaintiff  and  payment  who  made  to  and  accepted  by  £add«n 
l»cth«r©  in  full  accord  and     satisfaction  of  the  controversy  est 
forth  in  the   statement  of  el  aim.  *         ix'ewhero  in  the  brief  of  counsel 
for  appellant©  do  they  specifically  discuss  tho  question  of   "«o 
wise;*  ani  the  pueirticn  of  "accord  and   satisfaction"   is  only  re- 
ferred to,  net  argued,   in  connection  with  appellant©'   contention 
that  the  trial   court   "refused  to   charge  the  jury  ©n  appellant© ' 
theory  of  the  case."     So  decisions  are  cited  in  regard  to  "accord 
and   satisfaction.  •     Counsel  for  appellants  diacass  at  scwae  length 
the  evidence  in  question,  but   as  far  as  we  are  able  t©  perceive 
they  do  not  etate  or  even  suggest  that  the  evidence   constitute©,  as 
a  matter  of  low,  a  "ecaprciiee"  or  an  "accord  sad  satisfaction." 
The  evidence  is  discussed  by  counsel  for  appellant©  m&Mt  tho  general 
heading  that  tho  "Verdict   and  judgaent   are  against  the  manifest 
weight  of  the  evidence  and  should  be  reversed  with  a  finding  of 
fact,"     In  view  of  this  attitude  of  counsel  it  would   seeaa  that   the 
questions  of  "eossprosiise*  and  "accord  and  satisfaction"  *re  net  re- 
lied on  as  defense©  in  bar  of  plaintiff's  action.     We  have,  however, 
examined  the  evidence  and   are  of  tho  opinion  that  the  el*; 
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necessary  to   constitute  a  "cosaproroise*  or  on  *accord  *nA  satis- 
faction*   are  1  cxing,      The   subat  attge.  of  the  evidence  in  this 
reject  is  as  follows;      Appellee  testified  that  aftvr  the  aort* 
gage  a  and  not  as  in  regard  to  the  .raft  on   .sale  had  bssn  shown  to 
hiza  he  asked  Michael  Madden  where  the  ememk  of  Orafton  was,   and 
that  .Stichael  kadden  sail;      "I  ijot  that,     ^hen  they   wet tie  it 
I  will  give  you  our  check  to   square  the  balance.*     Appellee  tes- 
tified further  that  Michael  Eadden  showed  bin  the  Grafton  cmtck 
hut  that  he  "held  it   in  his  hand  and  showed  what   the   check  con- 
tained;" that  hat   appellee,    "did  not  look  at  the  check  at  all." 

lies  testified   tuat  Michael  Madden  went  out  of  the  office 
taking  the  check  milk  bin,   an-?  that  he,   appellee,  never  had  the 
eheck  in  his  po  a  session;   that  Michael  Madden  oa?ae  h*ek  and  told 
the  bookkeeper  to  make  out   the  bill;    that   it  was  made  oat  and 
presented   to   appellee  and  appellee  said:      "What  do  you  mean  by 
this1?     That  is  the  ieetttieeieU  on  ihelaen'e  sale  H75,  my  sale, 
and   I   consider  this  highway  robbery:*   that  Kiehael  ¥addea  said: 
"fhis  is  a  tuet.aaaxy  dsalj"  that  he,  appellee,  replied:     "You 
did  not  osll  the  land  and  are  not   entitled  to  a  eosssi^eion*  * 
that  Michael  kadden  get  mad  and  kept  the  cheek;   that   after 
twenty    minutes  he,  appellee,    said:     "I  will  eign  it  MBdeW 
pretest*     I  an  not   satisfied  with  the  deal,"     &ark  Madden  wee 
not  present  on  this  occasion.     Michael  Madden  testified  that 
appellee  picked  up  the  cheek,   read  it   *nd  laid  it  dawn  on  the 
desk j   that  he,  Madden,  went  cut  of  that  office;    that   appellee 
regain ■--'.  that  when  he,  Uaddea,   returned  »e  was 

sitting  at  the  desk  and   that   the  cheek  was   still   on  the  desk; 
that  he,  Haddes,   told  the  bookkeeper  to  make  out  appellee *» 
statement;  that   she  made  it  out  incorrectly  and   that  when  it 
was  presented  to  appellee  he  said:     "You  are  asking  a  mistake 
here.     You  in  charging  me  semmie@icn  on  the  $18  an  acre  instead 
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of  $15;"  that   the     statement  was  corrected;    that   appellee  took 
it  and  said   it  was  "all   right,"   endorsed  the  Craft on  check  and 
handed  the   statement  to   the  bookkeeper,   *ho  marked  it  "Paid;"   thsit 
appellee  wanted  him.  Madders,   to   sign  the  receipt   and   that  he 
eo.     Ar>nellants*  hookkeeper  testified  that  Michael  Had  den  di- 
rected fcer  to  sake  out  a  check  for  appellee  for  the  difference 
hetween  the  Crafton  ohecV    tied  the  amount  of  appellants*   statement; 
that   she  made   it  out   and   that  Michael  Madden  handed  it  to  ap- 
pellee.    This  check,   signed  by  fifed  den  Bros.*  and  payable  to 
appellee,   is  endorsed  by  appellee.     Michael  Madden  testified  that 
at   this  tine  appellee  made  no  object  ion  "to   the  amount  of  the 
hill'*  w:  ieh  appellants  rendered,    and  did  not   say  that  he  was 
•signing  the   check  under  protest}"   that  two  or  three  weeks  later 
appellee  returned,   got   soar;  papers  relating  to   the  urafton  trans* 
aotloa,  hut  made  no  objection  to  the  statement  that  had  been  ren- 
dered; that  he  first  objected  in  the  latter  part  of  August,  1920, 
and  that   the   statement  was  made  out   on  May  3,  XtSO;    that  at  this 
time  appellee  said  J      *Mike,   1  newer  signed   any  agreement  to  pay 
you  one-half  of  the  three  dollars  an  acre;*  that  he,  Madden,  said: 
•What   difference  dees   it  make?*;   that   appellee  said;      "As  long  as 
I  did  not   sign  it  you  could  not  legally  collect   it." 

It   is  obvious  that  neither  the  forr  astimony 

of  appellee  nor  that  of  appellants  is   sufficient  ©n  which  to  huso 
the  defense  of  a  •compromise*  or  an  "accord  and   satisfaction." 
An  essential    element   in  both  a  "compromise*   and  an   *accord   and 
satisfaction"   is  a  disputed  claim;   and  this  element   is  wholly 
lacking  on  the  evidence.      *An    'accord*   is  an   agreement  whereey 
one  of  the  parties  undertakes  to  give  or  perform,   ?m<\  the  other 
to  accept   in  satisfaction  of  a  claim  liquidated  or  in  dispute 
and  arising  either  frow  contract  or  from  tort,   something  other 
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than  or  different   from  what  he   ie,   or  oonal.lere  himself,   entitled 
to;    and   *eatief motion '   la  the   execution  of   such  agreement**     ^  Gyp. 
307.  There  ie  no  evidence  of  a  nettle *ent  of  a  dispute  between 

the  parties  in  the  oaae  at   oar;    and  assuming  that  appellee  re* 
llnquished  part  of  his   claim,   there  is  no   evidence  that  he  received 
any  benefit   or  consideration  for  ao  doing.      Qantofl  &ii2&  vQ<^  £&. 
▼.  Pallia  k  flCTftforftX  £&>•  117  Xll«  ^p.  623,  ©S4;  Hayes  ejt  ?&♦  v. 
Xaasacbjasett a  1-lfa   l&a..  ^. ,  129  111.   o23,   63a,   639* 

According  to  the   evidence,   appellants  sorely  handed 
their  statement  or  bill  for  their  services  to   appellee*     There  had 
been  no  dispute  as  to  the  amount  of  the  bill  previous  to  that*      la 
foot  the  specific   amount   of  the  bill  had  never  been  mentioned.      In 
handing  appellee  their  bill  appellants  were  not   endeavor  inc  to 
settle  a  dispute,  or  to  offer  in  satisfaction  of  a  disputed  claim 
an  amount  different   from  what   appellee  considered  hiweelf  entitled 
to*     According  to  aposlleefs  testimony  a  dispute  -lid  not   arise 
until   after  appellee  saw  the   statement  or  bill;   and  instead  of 
eoisprosiBiag  the  disputs  by  entering  into   an  "accord  and  satisfac- 
tion"  appellee  protested  against   settling  on  the  terras  proposed. 
On  the  testimony  of  appellants  there  n&r»r  was  a  dispute,   either 
before  or  after  the  rendering  of  the  Mil  by  appellants  to  snoellee. 
According  to   appellants*  testimony  appellee  node  no  objection  to  the 
•mount  of  the  bill,  but  on  the  contrary  said  it  was  "all  right,"  and 

accept e 

d  and  endorsed  appellants'   check  for  the  difference  between 

the  Craften  cheek  and  the  amount  deducted  by  appellant e  as 
pencation  for  their  services. 

The  debatable  auest ion  is  whether  en  "account  stated* 
may  be  implied  from  the  evidence.     There   is  a  recognised  distinction 
between  en  "account   stated"   and  "an   aeeord  and  satisfaction." 
Bobles  v.  Baraa.   26  *•  T,   Supp.   4ol.     Appellants  have  not  pleaded 
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an  "account   stated."     According  to   the  rules  of  pleading  and  prac- 
tice  In  the  Municipal   court,    the  affidavit   of  merits  must   specify 
the  nature  of  the  defense.        An  "account   stated*   is  an  affirmative 
defense  an*  mi  at  be  pleaded.       Hist  el  et  j^,  v.  Well  ©£  g^. ,  d3 
If,  7.   Strop.   173.     However,  we  have  reviewed   the  evidence  on  this 
question,   and  although   the  testimony  of  appellee  is  not   satisfac- 
tory, we  do  not  feel   inclined  to  disturb  the  verdict  of  the  Jury. 
fe  do  not  fully  understand   the   force  of   Appellee**  testimony  con* 
earning  the  alleged  attempt  of  Michael  Madden  to  conceal   the  check 
freest  hi  is.     Assuming  that    the  testimony  of  appellee  Is  true   in   this 
respect ,   there   is  no  apparent   reason  why,   if  he  wished  to  see  the 
chee.<,  he  could  not  have  requested  Michael  KsusdStt   to   remove  his 
hand.     There  ie  no  evidence  of  duress,     jfurt  er  ore,  why  did  ap- 
pellee enlorse  the  Craft on  check  even  under  protest?     there  ie  no 
compelling;  necessity  for  hisa  to   endorse  it   at  that  particular  time. 
As  far  as  appellants'   cheek  is   concerned,   which  was  for  the  difference 
between  the  Crafton  cheek  and  appellants*  statement  of  the  amount 
due  to  ihess  fro«  appellee,   apparently  there  was  no  protest  tsadt 
by  aopellee  when  he  endorsed  it.      It  «ay  be  that  the  conduct  of 
ifichael  KauHwa   induced  appellee  to  believe  that   if  he  did  not 
endorse  the  Crafton   check  and  appellants*   cheek,  Michael  Madden 
would  retain  the  Crafton  check  and  refuse  to  wake  any  accounting. 
The  trial  court,  however,   in  the   instruction  numbered   5,   instructed 
the  jury  in  regard  to   the  alleged  settlement  between  appellee  and 
appellant,   and  from  the  verdict  of  the  jury  it   Is  evident   that   the 
jury  did  not  believe  that   appellee's   conduct  was  such  as  to  bar 
his  right  to  recover  in  this  action.     The  question  was  one   for  the 

Jury.     99M.KM*  Y$m\fM%\m  ££•   ▼•   *»,»«****  ^ttU<U*i£  SaV»   36  m* 
App.  199,  201;   Jenks  v.  Emy.   &«  111.   450,   454;   1  Corpus  Juris,   see. 
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403,  p.  729,   There  Is  sufficient  evidence  to  support  the  verdict 
of  the  Jury. 

The  testimony  on  all  of  the  notarial  issues  of  fact 
la  tht  case  is  directly  conflicting,  and  m«M  of  tho  testimony 
involves  j.uestiono  of  veracity.   It  would  ho  a  hopeless  task  to 
attempt  to  reconcile  the  conflicting  testimony  on  tho  written 
record  alone,   the  rule  is  vol!  settled  that  a  verdict  should 
not  ho  set  aside  where  tho  evidence  is  oenfliating.  la.   tho  oaoo 

of  tho  i.uapo.I.s  9&P&KK.  MklzsM  Sssspjua  *•  iiAAiia*  «&  *u«  **?, 

the  court  said  (p.  319):        "If  any  rule  of   this  court  ©an  ho  so 
well  established  as  to  he  noil her  questioned  nor  require  the 
citation  of  authorities  to   support   it,   it   4«  that  a  verdict  will 
not  he  est    aside)  whenever  there  ie  &  contrariety  of  evidence, 

'he  facte  M&d  elrcuasstfmcee,  hy  a  fair  and  reasonable  intend- 
went,  will   authorise  the  verUot,  notwithstanding  it  nay  appear 
to  he  against  the  strength  m  'he  testtstowy.*     In 

Bradley  v.  Palmer.  193  111.  15,    in  citing  amn-i  other  cases  the 

ease  of  lUinpAa  £&£&£&  *&&*&&  SS5S2JffiI  *.  S&s&eJU  JaSLSft.   the 
court   said  (p.   89)   that  it   "contains,   perhaps  as  clear  and  apt  a 
statement  of  the  rul*,   if  not  mor«  eo,   than  stny  of  them.* 

In  the  oaoe  of  £hj,  People  v.  Js&ehex,   303  111,  378, 
the  court   said  (pp.   380,  381)}      "It  is  the  most  important  function 
of  the  jury  and  their  peculiar  province  to  determine  the  truth  of 
the  ceee,   and  the  opportunity  which  they  have  of  seeing  and  hear- 
ing the  witnesses  during  their  examination  and  oroes-essasjin^tioa 
Is  clearly  superior  to  that  of  a  ccurtof  review,  which  has  before 
It  only  a  record  of  the  rorde  used  by  the  witnesses. *     Merely  be- 
cause there  nay  b*  a  doubt  on  the  evidence  or  a  doubt  of  the  cor» 
rectness  of  the  verdict,   does  not  Justify  the  court in  disturbing 
the  verdict  of  the  Jury.       Ulinolf  Central  R&±£rgM  Corrpany,  v. 
Cowl es.   33  111.  116,  121;    peJPorrcat  v.  Oder.  42  111.   300,   501. 

We.  are  of  the  opinion  that  the  verdict  of  the  Jury  is 
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manifestly  against  the  weight   of  the  evidence. 

It   Is  contended  by  counsel   for  appellants  that  the 
trial   court  erred  in  refusing  to   allow  appellants  to   "explain 
the  cir cuw stances  under  which1*  the  Schou  contract  efts'   the  Mowoatber 
contract  were  executed.     The   contracts  vers  admitted   in  evidence 
but    counsel  ei^intain  that   "in  view  of  appellee's  attitude  that  he 
had  nr   reeoll»ction  of  slatting  these  contracts,   and  his  statement 
that  fed  fetal  ntvur  met   iohou,   and  knew  nothing  of  the  circumstances 
surrounding  tho  execution  of  these  instruments,"  appellants  should 
have  been  permitted  "to  prove  the  circumstances  under  which  these 
contracts  were  executed  by  appellee."     The  contracts  were  admitted 
in  evidence  for  the  purpose  of   iaspcaching  appellee's  testimony  that 
he  did  not  recollect  waking  or  signing  the   contracts,      4s  he  did 
not  testify  to  the  circumstance*   in  abioh  the   contracts  were  MUM**, 
he   could  not  be  iaspeached  by  evidence  shoeing:  the  circumstances  in 
which  they  werein  fact  sjade.     In  other  words,  he  could  not  be  im- 
peached in  respeet   of  matters  to  which  he  Aid  not  testify.     The 
admission  in  evidence  of  the  contracts  was  all  that  was  necessary. 
Wo  are  of  the  opinion  the   trial  court  ruled  correctly. 

It  Is  further  contended  by  counsel  for  apoell  *nts 
that  the  trial  court  erred  in  "limiting  the  evidentiary  scope*  of 
the  Sehott  and  JtcCoaaber  contracts   "to  the  question  of  ijspeaeiBSOnt 
alone;"  that  the  contracts  constituted  "a  link  in  the  chain  of 
circumstances  leading  to  appellee1*  abandonment  of  his  alleged  \m- 
exclusivo  agency,   Hsl  his  agreement   to  pay  .appellants  a  commission 
no  aatter  who  solU  the  property, "       The  facts  referred  to  by 
counsel  were  all  brought  out  in  the  testimony  for  appellant** 
The  contracts  themselves  ad'ed  nothing  mew  in  this  respeet.     The 
fact  cf  their  existence  was  all  that  was  needed  as  a  corrobatlvo 
"link"  or  eiroutsst&nee.      In  introducing  the  contracts  in  evidence 
to  isrpeaoB  appellee  the  fact  of  their  existence  was  shown,    md 
that  fact  could  be  censidered  by  the  Jury  as  a  corroborative  cir- 
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cussatanoe     In  conneotion  with  the  question  of  the  agree  teat  re- 
lating to  appellants*   commission.      In  other  words  the  jury 
could  not    ~ind  that  the   contracts  wears  erietrrct   so  far  as  im- 
peachment was   concerned,  hat  were  non-existent  at  a  corrobora- 
tive dircunat since.     The  two  purposes   could  not  "be  separated,   as 

testimony  of  appellee  which   epfell«Ki»  eoutfht   to   iTpeaoh 
and  the  contract  s  which  were  off  ere*  to  impeach  Me  teett-aonw 
both  had  a  bearing  en  the  swae  question,   namely,   appellants v 

ion,     ^e  are  of  the  opinion  that  there  was  no  prejudicial 
error   In  the  ruling  of  the  trial   court. 

Counsel   for  appellants  contend  that   the   "trial 
court  erred  la  instructing  the  Jury  that  Interest  night  be  al- 
lowed for  reasonable  and  vexatious     delay,    such  Instruction  not 
being  bused  on  the  evidence;*  and  they  further  contend   that  the 
Instruction  prejudiced  "the  minds  of  the  Jury  on  the  general 
question  of  liability  in  this  ease,*     Interest  was  allowed  by 

jury  but     was  remitted  by  appellee.     We  are  of  the  opinion 
that  the  testimony  of  appellee  is  sufficient  to  justify  the 
flrilX  of  the  instruction.     Hie  theory  of  the  case  is  that   ap- 
pellants wrongfully  used   their  possession  of  the  Craften  check 
to  enable  thers  to  obtain  a  larger  compensation  than  was  agreed 
on;   that  they  deceitfully  induced  appellee  to  endorse  the  eheek, 
then  deposited  it  in  their  bank,  deducted  the  amount  of  compensa- 
tion which  they  elainod,   and  gave  appellse  th«ir  own   check  for 
the  difference.     Appellee  testified  that  •zh'in  the  bill  of  ap- 
pellants was  handed  to  hi»  and  he  saw  that  #4?§  had  been  charge* 
as  ft  eonmiosien  for  a  sale  which  he,   appellee,  had  made,  he 
•What  do  you  tacan  by  this?     That  is  the  ooTonsiseion  on  Theleen's 
sale  M?£|  «y  sale,    ond  I   consider  this  hijrhwav    I  ry.  *        If 

appellee's  testimony  it   accepted   as  true,   the  withholding  of  the 
consnission  of  $475  was  unreasonable  and  vexatious*     Appellee  was 
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entitled  to  an  inatructlon  onhis  theory  of  the  case. 

In  regard   to  the  further  contention  of  counsel  for 
appellants  th:it  the  instruction  prejudiced  the  Jury  on  the 
•general  question  of  liability  in  the   case,"   since  wo  are  of  the 
opinion  that   the  court  correctly  ^ave  the  instruction,   it  follows 
as  a  oeoeeeaxy  con  sequel  *.e  that  to  should  bold  that  the  instruc- 
tion was  not   prejudicial.     Furthermore,   all  of  the  instructions 
of  the  trial   court  trejre  given  orally  a&d  the  abjection  by  ap- 
pellants tc   the  giving  of  the  instruction  eonpl&in«>d  of  was  not 
specific     the  objection  was   in  the  following  general  form; 
"To  the  giving  of  which  oral  inatruotions  and  eaeh  of  them  the 
defendants  and  each  of  thea  then  an*,   there  duly  excepted.*     i».c- 
ccrdiag  to  the  rulso  of  the  Municipal   court,   object icne  to  the 
giving  or  refusing  of  oral   instructions  arust  be   specif io,     ,£&&arj|rjfc 
r.  Halbjuat,   24$  111.  15,   97;  £qrthe,r»  €034  &  &&.  £f .   v.  Muelle.r 
Bros*  liiSl  Cjl.,   171   111.  App.   342,   545. 

It  is  further  contended  by  counsel   for  appellants 
that  the  trial  court  erred  in  refusing  to  give  two  written  in- 
etructiona requested  by  appellants   eaabedylag  appellants*   theory 
of  the  case   in   regard  to   an  "account   stated**   slid  to   an  **aecord  and 
satisfaction. "     At  the  close  of  the  testimony   appellants  requested 
the   court  to  give  certain  written  instructions  including  the  two 
in  question.     As  the   trial,   court  last  rusted  the  jury  orally  after 
appellate  *   laity  ciions  had  been  handed  up,   the  court  did  not 
corasiit  ar.  error  in  refusinr  to  give  the  instructions,     Morton  v. 
Puaev.  237  111.   £6,   34;  Leoman  ▼.  plovers  n.  A.   C.  170  111. 
App.   379,  3B£.     Moreover,  the  instructions  *ere  not   proper.     The 
first  was  drawn  on  the  theory  of  an  "account  stated."     As  we  hare 
previously  explained, that  defense  was  not   aet  up   in  the  affidavit 
ef  aserits.       The  court   did,  however,   instruct  the  jury  in  regard 
to  the  alleged  eettleiaeat  of  the  parties.     The  second  presented 
the  question  of  "coMpromise*  and  "accord  and  satisfaction,"     fe 
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hare  already  indicated  that  there  la  no  evidence  to   suataija  such 
a  contention* 

;r  the  reaaona  atat&d  in  the  opinion  th<s  judgment 
of    On  trial   court   ia  affirmed, 

Katehett,  f,   J.,   wM     o^urely,   J,t  concur. 
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Appellee,  j 

vs. 

LAWH^GE   ICSS   CR;i'Afc*   COKPAiiY, 

*  Corporation,  ) 

--slleiit,  ) 


APjPBAL  FROM  8UF&RXOB   COORT  OF 

00-  T. 


MR.   JUOflcat  JOBJiSTOK  9BS.X1  r. 

This   is  -an  appeal  toy  the  Lawrence  ice  Creaa  Company, 
appellant,  frota  a  Jud&»ent  oi    the  Superior  eottrtpf  Cook  County 
for  |SiOQ  for  injuries  sustained  by  John  JJewrwan,  appellee,   in  an 
accident  alleged  to  hav®  been   caused  bj   the  negligence  of  appellant. 
This  is  the  second   time  the  ease  has  been  before   this  court.     It 
was  here  the  first   time  on  a  writ  of  error  proeec  -nan,    !toe 

present  a^nell^e,   to  referee  a  $w&$&m\  of  igilM  csffi  ia.fr  •»*•*•<  on  an 
instructed  verdict.     This   court   reversed  the  Jw4ps«nt  and   retaandad 
the  ease.     There  have  been  four  Jury  trials  ad  is,        a  the 

first  trial   the  jury  returned  a.  verdict  for  the  plaintiff  in  the 
tu»  of  .     The  trial   court   set  the  verdict   aside  and  granted 

a  new  trial.     On  the   second  trial   the   court  directed    the  Jury  to 
find  the  defendant  not  guilty.     The  jud&ient  on  that  verdict  i»  the 
one  that  was  reversed  by  this  court  on  writ  of  error.     The  l 
trial  resulted  in  a  verdict   in  favor  of  the  defendant.     This  ver- 
dict was  set   aside  and  a  new  trial   allowed  by  the  trial   court. 
On  the  fourth  trial  the  jury  returned  a  verdict  for  the  plaintiff 
in  the   sum  of  M&OQ*      It  is  frosi  this  Jud;  stent   that  the  present 
appeal    is  prosecuted. 

The  injury  to  appellee  ocourredin  a  collision  between 
an  automobile  in  -which   appellee  was  riding  as  a  passenger  and  a 
sjotor  truck  belnm;inv,  to  aYgMftlasta 

Counsel   for  apoellant  wake  no  contention  on  the  QuwatloB 
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of  negligence.      .he  principal     grounds  on  which  they   rely  for  a 
reversal  reiut*  to  the  sufficiency  of  the  evidence  on  th«  queatlen 
whether  the  driver  of  appellant's  motor  truck  at    the  tine  of  the 
accident  van  engaged    la   the  bueinaaa  of  apnftllant. ,   or  in  his  own 
personal  business;    an  1  to  rulings  of  the  trial   court  in  regard  to 
the  evidence. 

Counsel  for  appellee  contends  that  the  question  whrther 
the  w»otor  truck  of  ur/^llant  waa  being  used  in  the  business  of  ap- 
pellant  at  the  lias  of  the  accident   is   concluded  by  the  decision  of 
thle  court   on  the  *?rit  of  error  reported    In  iXQ   111.  App.   653.     In 
the  opinion  the  court  said:      *$&«  »ai»  question  u^on  the  trial  was 
whether  the  driver  was  at   the  time  of  the   accident    e*;£:.;£ed  in 
th->  bus  in  ess  of  his  Master,    lh  sat,   or  upon   a  private,  ser» 

sonc.l   errand  of  his  own.       **«•     '#e  hold  that   the  evidence  presented 
a  question  of  faot   as  to  the  operation  of  the  truck  mich  should 
have  been  left   to  the  Jury." 

Counsel  for  appellant  maintain  that   the  decision  of 
this   court  "simply  held  that   there  was  evidence  in  the  record  tend- 
ing to   support   the  plaint  iff* s  cause  of  action,*  and  did  not  bold 
thst  the  evidence  *&s  sufficient  to   sustain  a  verdict   tor  the 
plaintiff.       *•  are  of  the  opinion  that  the  sontention  of   counsol 
for  appellant  is  correct.     *•  have  therefore  eonsi4er*d  the  evidence 
to  determine  its  sufficiency,   and  have  reached  the  conclusion  that 
we  should  m%  disturb  the  verdict  of  the  3ury.     The   Issue  vnethor 
the  driver  of  the  voter  truck  was  angaged  in  the  Business  c 
pell  ant  was  directly  presented   to  the  Jury  by  the  following  in- 
struction:     *Ycu  are  instructed    0tat   if  you  believe  from  the  evi- 
dence that  at   the  time  end  place  alleged    in  the  plaintiff's  declara- 
tion,  defendant's  automobile  was  being  driven  by  Osesjp  Clon  solely 
for  sose  personal  psurpsee  or  mission  ©f  his  own  and  not   in  and 
about  defendant's  business,   then  the  defendant    is  not   liable   for  the 
injuries  complained  of,   and  this  is  true     even  though  you  should 
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I  ell  eve  fror,  the  evidence  that   said  Osoer  (lion  was  so  using  and 
driving  the  ^efenflant's  truck  with   the  def  eniant  *a  knowledge  and 
consent.* 

It   ia  evident  frosa  the  fast  that  the  Jury  returned  a 
verdict  In  favor  of  appellee  that  they  helieved  from  the  evidence 
that  the  driver  of  appellant's  motor  truck  was  engaged  In  the 
business  of  appellant  at   the  tiae  at  the  accident..     Is  our  opinion 
the  verdict  of  the  jury   is  not  manifestly  against  the  weight  of  the 
evidence. 

Counsel  for  appellants  conteni  that   ties  trlAl  yyurt 
erred  in  permitting  the  witness  &enata»2po  to  ?mm*r  the  following 
question:      "'4.     -Bow  directing  your  attention  to  the  tlae  that  ttlon 
caae  hack  to  take  the  truck  out  again,   did  he  ©ay  to  you,    'I  have 
got  to    take  another  lead  out?**     fns  witness  anew 
Glon  was  the  driver  of  the  »otor  truck  of  up-  3to  question 

was  aeked  for  the  purpose  of  impeaching  Glon.      It   related  to  the 
issue  whether  61  on  was  using  the  car  for  his  own  huoin*ss  or  for 
appellant;   and  was  not   Impeachment  on  an  issnatertal  -aiatter.     The 
ruling  of  the  trial   court  in  our  Opinion  ia  clairly  not  a  ground  for 
reversal. 

Counsel  for  appellants  further  Maintain  that   "the  court 
erred  In  permitting  counsel  for  plaintiff  to  attempt  to   impeach  the 
witness  Glen  on  *aany  material  details."     The  rulings  ©1^1  acted  to 
are  not   argued  or  in  any  way  indicated  beyond  the  St  i  of 

counsel  which  we  have  quoted. 

Counsel   for  appellants  again  eont end  that   "there  are 
nany  instances,   in  addition  to   those  already  pointed  out,    in  wMflh 
the  court   erred   in   its  rulings  on   admission  of  •rrt&oseo.*       The 
"In stances,"  however,   are  not   specified  or  argued    in   any  ssaraier 
that  we  are  able  to   -Jiscover. 
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It   is   further  objected  by  counsel   for   u*>pel2.«jnta 
that  in  the  ensaalnatlon  ot    the  witness  Kuftts  the  "court  refused 
to  perrtit  counsel   for  plaintiff  to  ask  the  witness  whether  or 
aot  on  the  trip  in  quest  ion  they  isade  any  deliveries  of  ice 
eresn."     The  witness  wa»  allowed  to  testify  that  they  had  no 
ice  arena  or  loe  creua  cane  on  the   truck,     ao  deliveries  of  ice 
©roan,    therefore,    could  have  beets  made,   and  it  was  unnecessary 
to   allow  the  question  to  be  answered. 

Counsel   for  apeellant  Maintains  that  the  trial   court 

erred   in  not  ?>er«*i  Uinr  the    vitneee  Olin  to   testify   that   appell- 
or two  weeks 
ant's  r?otor  tr..ick  "had  feeen  taken  out  of  service  ten  days/before) 

the  ace?. lent .  *  That  fnct  would  not  hare  been  mnterial  unless  it 
was  further  shewn  tltttt  Ike  truck  wan  still  ut  of  iorviea  at  the 
titse  of  the  ac-ident.  Moreover,  the  witness  2?urk  testified  that 
the  "truck  was  net  used  for  delivering*  at  the  tl»«  of  tho  acci- 
dent; that  it  was  "laid  u*  about  two  wseka  or  ten  Says  before* 
that  time j   that  "it  was  taken  out  of  service.*     The  t  «y  ot 

Olin  would  have  been  only  cumulative. 

Other  objections  are  made  by  counsel  far  appellant 
relating  to  alleged  erroneous  ruli^s  of  the  trial  ccurt  in  re- 
gard to  ierpe&ehing  questions  asiced  by  counsel  for  appellee,  and 
to  as  offer  by  counsel  for  appellant  to  show  that  no  deliveries 
of  ice  crenw  were  made.  W*  do  not  think  that  any  of  these 
objections  constitute  grounds  for  reversal. 

Counsel   for  appellant    further  eantsi  -.    in  the 

examination  of  appellee   it  ^as  intimated   that  -  St  w»* 

*ir.  4  emitted  by  an  insuraroe  y."     Counsel   cite 

which  hold  in   substance  that   any  sin.  which   Bfenwa  that  a  de- 

fendant in   &  lnw  pult  is  being  prot  ran  the  j'.<dg»ont  ©f 

damages  by  an  insurance  noliey  is  error.      The  aliased   si^tersent 
was  a?ftde  by  appellee   in   \*,nx-w«T 
happen  to  be   examined  by  Dr.   tfellier**       Appellee  answered  an 


follows:      "A  tan  eare  to   a«e  ise  who    eaid  he  was  frow  ths  ice  cresm 
eoapan.    or  the   insurance  company  and  wanted  tec  to  i«  to  Dr.  Collier." 
Objection  *\*  made  "by  counsel   for  uppcll.-ant,   and   in   ruling  on  the 
objection    Hif   court   raid:      *I  thick  what  »a«  said  riay  bo  stir. 
out;   that  he  went  at  the  instance  of   this  span  without   stating  the 
conversation  way  rctand  provided  you  follow  it  up  by   shoving  it 
was  at  hie   instance.* 

Counsel  for  o$  en  asked  the  court 

question:      *Your  Honor  will  strike  the  answer?*     The  court  replied: 
•The  .aruwer  rill  be   stricken, "     The  sltneai  (appelleo)    then  made 
tbie  tt&tan  vA  :      "1  wouldn**  .-re.     It   looked   liJfcl    Kr«     nse 

there,"     Mr*  3  »»t  was   counsel  for  afjoell 

It   i-;  :\rent  that  no  express  statement  was  made  to 

the  jury  that   appellant  was  protected  against  loa»  fcy  insurance, 
Tho  only   rjueet  Ion  to  be  determined  i&  whether  the  Jury  would  proO- 
ably  have  inforred  front  the.    stnteweat  that   s._  vae  protected 

fro»  the  payment  of  damages  "by  being  insured,     We  are  of  the  opin- 
ion the-    Btten  se  inference  le  remote  and  conjectural,  end  that   the 
Jufj  vatfUl  not  haw  heen  warranted  in  drawing  the   conclusion  that 
apoellant  was  insured  against  loss,     Ik  the  cases  cited  by  oouneel 

the  information  was  els-urly     eon  jury. 

Furthermore,    in  the  present  case  the  court   ruled 
of  appellee  that   the-  wui   0*14  he  wan  from  the  Ice  or- 
or  the  insurance  company  should  be  strieken  out,       6e  or  ap- 

pellant argue  that,  the  alleged  error  was  not  cure!  by  i  .ng 

of  the  court;    ana  fcney  cite  cases  in  which  the  harnfal  effects  of 
prejudicial  re-  ;f    counsel   end  isipropar  «vi'  re  held  Ret 

tc  have  been  reaioved  by  rulings  fif  the  court   sua*  objections 

to   the  remark*  mo*.     It  will  ba  found  on  an  oyaafna* 

tion  of  these  eas^s  that  the  purport  of  the  reaarks  and  the  evi- 
dence was  plain  end  tpmiata*  ad  not   reteetely  inferable,   as 
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in  the  oase  at  bar. 

Counsel  for  app ell  suit    {  ic    In    this  connection 

that   appellee   stated   thai   &«  MO   "looked  like      ~.     .oft©"  sjr4  that 
from  thl*   statement  the  jury  -would  probably  conclude  that  Mr.  Hose 
represented  the  insurance   cocipony.     Su©»  an  inference  i«  net  per- 
missible in  view  of  the  fact  that  the  appearance  of  Br,  Hose  was 
on  file  ae  rnp resenting  appellant,   and  the  Jury,   during  the  course 
ef  the  trial   and  the  ar^utawnt,  tsust  nec«»earily  have  become  aware 
of  the  fait   that  he  was  appellant  *  a  counsel  and  was  not  represent- 
in  insurance  cowpany. 

In  our  opinion  there  are  no  errors  in  the  record 
sufficiently  prejudicial  to  require  the  case  to  b«   seat  biok 
to  the  lower  court  for  a  new  trial. 

In  view  of  the  number  of  trials  in  trials  ease,  we 
think  that   "the  raaxia  djsbfja  SMS.  £&&&&  &JL&AM&  ***  w<6li  »•  applied." 

Q1U  al  SfrAftfJBL  v.  aohjaJLdju  Mam**  W*  U*«  ise,  its. 

Ji:.  ;d. 

Hatohett,  P.    J.,    and  &c5urely,   J.,   concur. 
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This  is  a  writ  of  error  brought  toy  the  Matiop-'J.i  Ain 
Coal  Company,    piainti  ff   1/.   error,    to  reverse  a  jadpiant   of  the 
Municipal   court  of  Chicago  in  favor  of  Williaa  2111  ey,   defendant 
la  error. 

Plaintiff  in   error  claisaa  that  defendant   In   error  owos 
it   a  "balance  of  $1£9.6G  for  coal  purchased  by  defendant  in  error 
clurinr  the  year  1919.     Defen&aut   in  error  denies  the   olaiss  and 
contend*   ti*at    plaintiff  in   error  anea&tedl   a  ith«ck   fro»   defendant 
in   error  in   full  payment   for  all  of  the  coal  purchased  by  defend- 
ant  in  error. 

The  only  evidence   in  the  c&se  was  introduced  by  plain** 
tiff  in  error.     According  to  the  testimony  of  the  secretary  of 
plaintiff  in   <?»rror,  he  solicits^  defendant   in  error   I  leri  of 

coal  in  May,  1913,  and  notified  hi*  that  the  price  at  that   tiase 
was  #7  a  ton,   but  that   the  price  would  be  materially  higher  later 
in   the  yaar.     In   the  *early  part  of  June,**  not  having  received  an 
order  fross  defendant  in  error,  the  secretary  of  plaintiff  la  .^rror 
called  on  him  and   told  hi»    that   "unless  orders  for  coal  w«MPt  place* 
at   once  the  quotations  at  I?  per  ton  would  have  to  be   changed. " 
August  19,  191  i,   defendant   in   error  ordered  by  telephone,    through 
an  eiriployee  In  the  office  of  plaintiff  in   error,   259.2  tone  of 
coal,   and  directed  the  M»1«JH  to   eall  the  order  to  the  attention 
of  either  the   secretary  or  president  of  plnintiff  in  error.     When 


'  „.  f.  •  ■ 
Ml 


in&t-'. 


the  president    Seamed  of   t';is  order  he   telephoned  defendant  in 

error  that  no   coal  would   be  delivered  at  ,|7  a  ton,  but   that  the 

lowest    r>ric«  would  be   ^7.5u   a  ton.     Def  end  ant    in   error   told   t    e 

president  to   "go  ahead  and  fill  up  at   that  price."     Yho  coal  was 

delivered,   and   invoice*  and   state3onts  were   tost   to   defendant 

in   error,   which  he  paid  without  protest.     March  26,   M80, 

defendant  in  error  sent   a  letter  to    slainttff  in  «rror  enclosing 

check*  for  #9  7.14  and  1462.30,     The  letter  is  as  follows; 

"Chicago,  March   26th,   19  20s 
B i aho r.-K an! in  Co al   Jo . , 
Sixty-first    rm^   State  Street, 
Chicago,    111, 

Gentlemen: 

Knolosed  you  will  fi»'3   oneofc  7.14    ;>- 

bill*  of   Jan.   19th  and  Feb.    23rd  for  99th  Street  Bldfi.,   also 

check  for  >462.30  balance  iue  on  the  let  fill-up   contract 
eoal,  price  ej    'which,  was  #7.00  per  ton  not  47.50  as  hilled  - 
Credit  deducted  3.50  on  259.2  tons  -  #189 .60,    choc*  for 
balance  $462.30   enclosed. 

Bespect fully  yours, 

tfsu  Mlley,  Brush  'ifg., 
22  II,   Fifth  Ave.  ,   Chics 

>site  Tk9  -Kaily  Jaews." 

The  check  for  $462.30,  which  defendant    in  error 
contends  was  the  balance  due  to  plaintiff  in  orror,  was  credited 
to  defendant   in  error  on  August  17,  1920,  nearly  five  months 
after  it  was  received.     After  receipt  of   the  letter  and  check 
plaintiff  in  error  sent  defendant  in  error  a  bill  every  raonth 
for  1129.60,   the   amount  plaintiff  in  error   claims  is*  iue  from 
defendant   in  error. 

The  only  question   in   the   case   is  whether  the  ae 

tanee  of   thr  check  constituted  an  "accord    <md   sat ief action.** 

a 
Counsel   for  appellant    contends  that   "the  claim  is/liquidated 

claim, *  about  which  there  was  no   -Usmite,   and  that   a  -Uemited 

clai?i  is  an  essential   elegant  in  an  "accord  and  satisfaction." 

Counsel  has  correctly  stated   the  rul*  of  law,  feift    in   our  opinion 

the  evidence   shows  that  there  was  a  dispute'-   clatsw      The  'Hepute 

related    to    the  question  whether   the  price  of   th«  coal  was  <|7  or 
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$7.50  a  ton.      This  appear*  from  the  testimony  of  both  the  sec- 
retary and  the  pre  eldest  of  plaintiff  in  error.     It   i«  also  shown 
hy  the  letter  of  defendant   in  error,  whiah   states  that   the  price 
was   "IT.OO  per   ton  not  $7.50  as  hilled. «     Moreover,    the  fact  that 
plaintiff  in  error  hel*  the   check  of  defendant   in  error  for 
nearly  five  wontha  before  crediting   it   on  the  account  of  de- 
fendant  in  error   is  a  ci  recast  anoc  which   strongly  indicates 
that  plaintiff  in  error  understood  what   the  legal    effect  would 
he  of  accepting  the  check  in  the  circumstances.     BloosKtuirt,  v. 
JgjTttsojk,   107  111.   App.,  154,   156.      Day-3n«UwAt»  Mflbejr  Oo_.   v. 
derrcl^.   177  111.   *»p.,   30-31.        The  fact   that  after  receiving 
the  check  plaintiff  in  error  sent   a  hill  every  south  to  defendant 
in  error  for  the  Balance  alleged  to  be  due  to  plaintiff  In  error 
does  not   change  the  situation,      if  a  check  is  offered  in  payment 
of  a  disputed  account    it  roust  he  accepted  fey  the   creditor  on  the 
tenss  upon  -which  it  is  offered,  or  xsuct  be   rejected.     An  acceptance 
will   satisfy  the  demand  although  the  creditor  protests  at  the  time 
that   it  is  not   all   that   ie  due  his*  or  that  he    Ices  not  accept   it 
in  full   satisfaction  of  his  claim.     An  acceptance   in  tuttfe  a  c&s« 
is  an  acceptance  of  the  condition  Bfttwitfestnadiiag  tsty  pr.tsat 
the  creditor  way  wake  to  the  contrary.     Snow  v.  Grleshetmsr. 
220   111,,   106,   110;   Hpya^   Colliery,  v.    Upal,  Co..    276  111.,   19*,   193; 
lM2k  ▼•   Cejrnj[,   287  111.,    359,   366. 

?©r  the  reasons  stated  the  judgment  of  the  trial 
court   is  affirmed. 

Jiatchett,   P«   J.,   and  ^cUurely,   J.,    concur. 


■ 


• 


45  -   23314 


Appellee, 


V  I , 


aXBRXiIAK   OOTTOS  OIL  CuMPAfttt  ,    ) 

a  Corporation,  j 

Appellant.  J 


-.—a*—** 


AI.  ITROM  CXACuTT   COURT 
01  ¥. 


t. 


.  -      .  troa  dklivss  uu  h  oy  thh  coost. 

The  action  in  this  ease  wa»  brought  by  appellee  to 
recover  damages  for  an  alleged  breach   of  contract  by  appellant 
In  regard   to   th&  eale  by  appellee   to  appellant  of  a  tank  of 
pressed  Soya  bean  oil*     The  case  was  tried  before  a  Jury,  which 
returned  a  verdict   in  favor  of  expellee  for  the  sum  of  £580,35. 
Appellant  has  prosecuted  this   appeal    frora  the  Jtt&gnsnt  which  wai 
entered  on  the  vertiet. 

Apr»ellr*  was  a  d^al^r  in  vegetable  oils,  lo«at#d  In 
Chicago.  H«  entered   Into   a  written  contract  with  appal  , 

corporation  doing  business  in  Jfc'ew  York  City  an?  Chicago,   for 
sal*  of  the  oil   in  question  on  October  9,  1919.     The  oil  was  to 
be  of  "fair  average  quality.*     The  price  agreed  on  was  14  3/4 
cents  per  pound.     The  contract   stated  that  the  tank  • 
transit  from  the  Pacific   coast.     Appellee  tendered    the  tank  of 
oil  to  appellant   in  the  early  part  of  March,  1926,    or 
rejected  it  on  the  ground  that  the  quality  of  the  oil  was  not 
of  fair  average  quality,     Notice  of  the  rejection  was  give- 
appellee  by  telegram  of  date  ftarefe  9,  10  80,   as  follows: 
BMX  one  sixty  elgfet  arrived  ©Ucago,     *a  reject   since  Quality 
not  fair  average     stop     arrange  immediate   replacement."       Ap- 
pellee  admits  that    appellant  was  Justified   in  re,*  the  oil, 

and  says  that  he,   aoo<?llee,   "accepted  such  rejection,'*     #arch  t, 
It  SO,   appellant  telegraphed  to   sp  to   "arrange  1 -rased  into 

replacement*"     March  13,  1980,   aapellant   sent   the  following 
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telegraw  to  anprlieo:  *&o  reply  received  ours  ninth.  Are  you 
arrang  ng  replacement.  Demurrage  accruing  your  account.  Wire 
quick  reply. *  March  17,  1930,  appellant  again  telegraphed  ap- 
pellee as  follows:  "Are  at  lose  understand  why  you  ignore  our 
wires  ninth  sjtfj  thirteenth  regarding  our  rejection  BMX  one  si* 
eight.     Are  you  replacing?     Wire  inrsediate  answer." 

Anpellee  does  not  deny  having  received   the   shove 
telegrame.      In  addition  to  the  telegrsuas  which  were   sent  to 

•J.lee  the  Chicago  Manager  of  appellant  called  en  appellee  and 
request  el  appellee  to  replace  the  rejected  tank.     The  /.lanager 
testified   that  be  had   several   conversations   si;  ilee  between 

March  9   and  March  19,  1920,    end  that   each   time  appellee  Hold  hi* 
that  he,   appellee,   expected  a  car  in  Chicago  within   &  day  or  two 
and  would  give  us  the  number;9  that  on  March  19,  1950,   appellee 
agreed  to  replace  the   rejected  tank;    that  between  March  19,  19 20, 
and  April  13,   19  20,  he,   the  manager,  had  conversations  with   ap- 
pellee for  the  purpose  of  "ascertaining  frotr  number  of 
the  car  he  proposed  to  deliver  to  us,  but  he  would   advise  he  had 
tanks  he  tjqpOOtto   to   receive  in  a  day  or  two   sind  would  then  give 
us  the  number."     The  wanwgtf  further  testified  that    "in   response" 
to  hie  "continual  inquiries  for  the  nuwber  of  the  car"  he  *re- 
ceivod  no  answer*   from  appellee.     Appellee  testified  that  he   told 
the  manager  that  he  had   replaced   the  ear,    but   that  he   could  not 
give  hisi  the   "information  about  what   the  car  wae  or  where  it  was 
until  he  got  it;*   that  he,    appellee,   thought  he  gave   the  informa- 
tion to  the  manager. 

April  13,   afSOf    appellntnt   telegraphed    to   appellee 
as  follows:      "Consider  one  tank  toy*  B«an  Oil  purchased  from  you 
canoelled  account   replacement  not  made   ianediotely. "     Appellee 
replied  to   this  telegram  on  April  14,  1920,   as  follows:      "Wo  in- 
sist you  accept     tank  Bean  Oil  which  we  purchased  week  ago  cover 
sale  made  to  you.     We  accomodated  you  by  taking  back  £MX,  one 
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six  eight,   incurring   ices  thereby.  *     April   14,   1920,    appellant 
telegraphed   to   appellee  as  follows:      "If  you  consider  we  have 
net   right   cancel   contract,   are  you  willing  arbitrate  matter 
before  Hew  York  Produce  Exchange?"     On  April  IS,  1920,  appellee 
seat  the  following  telegram  to  appellant:      *&e  purchased  tank 
for  you   sane  lay  we  accepted  tank  hack  from  your  Chicago  branch 
for  replacement.     Wo  paid  sixteen  one  quarter  cents  pound,       e 
were  forced  resell  yesterday  fourteen  one  quarter  cents,     *■?• 
expect  you  reisjburse  us  account  your  sulien  cancellation,* 

Several  errors   are  assigned  by  counsel  for  appellant 
as  grounds  for  reversal. 

It  is  contended  by  counsel  that  there  is  a  material 
variance  between  the  contract  sued  on  and  the  contract  proved 
by  the  evidence;   that   the  contract  alleged  in  the  declaration 

of  appellee  is  a  contract  of  the  date  of  March  86,  1930,  and 
that  it  was  admitted  on  the  trial  by  counsel  for  appellee  that 
ap  die*  was  "only  claiming  under  a  verbal   contract;**  th*t  the 
contract  established  by  the  evidence-  Is  a  written  contract  of 
the  date  of  October  9,  1919,     Counsel  for  ap?ell?*ttt   are  correet 
in  their  contention  that   there  is  a  material  variance*     There 
was  no  proof  of  a  verbal   contract  of  Karen  £6,  1920,      The  only 
contract  established  by  the  evidence  was  the  written  contract 
of  October  9,  1919.     The  evidence  shows  thc*t  in  revesting 
appellee  to  replace  the  rej*ct#d   tank  appellant  war.  t»ercly  urging 
appellee  to  fulfill  the  contract  of  October  9,  19X9,  which  ob- 
ligated appellee  to  furnish  a  tank  of  oil  of  "Jair  average  quality*" 

In  appellee's  testimony  and  in  hie  telegrams  to  appellant,   appellee 
himself  rrfers  to  the  transaction   as  a  "replacoawsnt*  of  the  tank 

oil  which  it  was  mutually  agreed   should  be   rejected.     In  using 
the  word   "replacement*  appellee  recognized   thit  he  was  proceeding 
under  the  contract   of  October  9,  1950,   and  not  under  a  new  verbal 
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contract.     fcor«over#   the   court  »xpree»ly  inntructed  the  Jury 
that  the   case  wf«e  to  be   onjidcrcri  In  relation  to    the  eontraot 
of  October   9t   1910.     Ho  new  consider  tion  was  necesm&ry  to 
support  th       uty  of  ep  eilec   to  replace   the   rejected  tw.nk  at  the 
eonei'5«r ution  of    the   contract  of  oetobor  9,  1919,    which  was  In 
force    «nd  unfulfilled,   *«»,  sufficient.     ttij&rJLsks  v.   fro,naoMdft,te« 
Adjustment  i:o..   144  111.  *pp.,  S«   11. 

The   record  is  not  in  proper  for*  to  prewent  the 
question  of  a  Yorianee,   but  it  cioea  present  the    question  whether 
thert*  i»  sufficient  evidence   to  wupport  the  declaration.      At  the 
close  of  Appellee's  evidence    counsel  for  appellant  made  a  motion 
for  e.n  instruction  to  the  jury  to  return  a  finding  in  f»Yor  of 
appellant  on   th*  it.;rrund  of  a  rari&ttoo  between  th'.    #lieg.'  tiona 
and    tiie  proof,     the  motion  did  not  specifically  point  out  the 
variance,   as   the  rule  roo,uireo  shall  b«  done,  ©Yen  «her«   the 
notion  Sfooitos    th   t  it  is  on    die  ground,  of  variance,     juftbby, 
Mellell  ik  ^atfbv  y.  jjh&aaaa.  Mi  ***•  540.   &*••     1"   that  ease  the 
oourt  s>*id   (p.   549):      "ft  is   true    th   t  one  of   Hie   ground b   assigned 
by   Dm  tofatttfmftt  in  its  motion  for  a  new  trial  war,  in   these  rerds: 
•There  is  a  variance  between  the  declaration  sod  the  proof. *  but 
even  there  the  variance  vma  not  pointed  out.     Th&t  ami   n»1 
sufiicivnt.     It  was  not  incumbent  upon  the   trial  Ju  ige,  upen  such 
challenge,    to  grope   through  the   sveerd  in  an  endeavor   to    ilseovf*r 
a  Yuriftnce,  but  it  **s   the   <-2uty  of   the  defendant's  counsel,   if  one 
exifeted,    to  point  it  out  and  call  attention  to  it  specifically* 
and  having  failed   so    to  do,  he  must  be  darmed   to  hav«   waived   the 
objection." 

There  aay  be  a  distinction  between  the   ease  at  bar  and 
the  e*se  of  Libby.  KcKcjl  &  14bby  y.  Sherman,    supra,  but  it  ie  not 
•BO  that  prop^rl-  shouK  be  recognized.     In  the   ease  at  bar  in 
▼lew  of    the    rtdrwia^ion  bv  counsel  for  cppellee   that  apoellee  wee 
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only  clalwinfe  under  a  verbaj,  contract ,  and  not  under  th«  written^ 
contract   of  October  9,  1019,   it   wofcld   aooear  that  the   court  and 
counsel  Imw  the  nature  of  the  alleged  variance;    an!   that  the 
statement  of  the  specific  variance  by  appellee  would  hive  been 
superfluous. 

But  the   rule  ae   stated   In  Lib  by.  Upl*  oil  £  Llbby  v. 
Sherman,.   eus>ra.   ie  inplicit  in  its  requirement   that  the  prscise 
variance   should  be  pointed  out.      If  thin  rule  vai  raodified   eo 
that  the  specific  st&teraent  of  a  variance   could  be  dispensed  with, 
when  from  the  record   it   appear  «?d   to  be  evident   that   court   and 
counsel  were  clearly  aware  of   the  variance,    the  result  would  be 
that  the  question  whether  the  objection  of   a  variance  had   teen 
eaved  for  review,  would  frequently  resolve   itself   into   an   inquiry 
whether  the  variance  plainly  appeared  to   court  sol  froa 

the  record.     Such  an   Inquiry  would,  we  think,  be  opposed  to  the 
spirit   and  intent  of  the  rule  requiring   the  variance   to  be  spe- 
cifically pointed  out.     We  «rp  of  the  opinion   t>  rule  as 
define   in  LiVty.,  Meffell  &  Lib,  by,  v.   imerm»J4/anoul,*  be  strictly 
adhered  to.     But  at  the  close  of  epoell^e'e  **vi  tone*   counsel   for 
appellant  also  wade  a  motion  to  exclude   the  evidence  from  the 
Jury  and  that  the  Jury  be   instructed  to  return  a   tin  -  ap- 
pellant.    As  we   shall   show  later,  althoug)    this  motion  did  not 
raise   the  question  of  varlar.ea  (%.axjri»  v.   Shop aft.  151   111,,    2«T# 
292,  293)    it  did  present   the  question  whether  the  declaration  was 
sustained  by  the  evidence,   or,   in  other  words,  whether  appellee 
had  made  out   a  itlisa  JjaSiS  case.     fcelly.  v.   Chicago,  gity  gat.  £&•, 
283  111.,    640,  642.      In  our  view  appellee  did  not  make  out  a  pri»«a 
fa.q^e  case  and  the  motion   should  have  been  allowed.     Appellant, 
however,  introduced   evidence  and  thereby  abandoned  the  action. 
Ksrris,  v.   Sh^bejt,   aup.ra;   £errer&  v.   ivB.i,^Ms  of  z&SMllZ*   &      ■ 
476,    473,    479. 
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At  the  aloe*  of  All  the   eviieftce  a  general  wotion  wm 
made   to  exclude  the  evilenee  froa  the  Jury  &n'  to    instruct  the 
iury  to  find  for  appellant,  witnoui   aliasing  aa  a  ground  of  the 
motion  that    there  nai  a  variance.     Under  the  rule  such  a    motion 
was   Insufficient   to  present   the  Question  of  variance,     friar  rlf  v. 
Shebefr.  jUjDja*      ln   *hat    «»••   t*9   e  art    aaid   (pp.    30 8,    293);      "This 
reeerd  does  not   oho*  that   evidence  vae  objected  to  because  of 
variance  between  the)  proof  offered  &n<?  the  allegations  of  the 
declaration,  nor  *as  there  a  motion  to  exclude  because  of  vari- 
ance.     It  does  appear  that  when  plaintiff  rooted  his  vase  the 
defendant  asoved   the  court  to  instruct  the  Jury  to  find  a  verdict 
for  the  defendant,  but  no  ground  for  the  Motion  ni  further 
Bt*>tsda   and   tnat  motion  was  dented*      *   *  *     Ko   question  of  vari- 
ance  arises  on  this   record,   that  can  be  availed  of  in  this  court,** 
The  rule  regulating  the  procedure   In   regard   to   savin*!  th*   ';uastlon 
of  variance  for  review  requires   that  trie  variance  wuet  be  specifi- 
cally pointed  out  in   oo«e  appropriate  saraier,    in  or  -.*    an 
opportunity  may  be  given  to  obviate  the  objection.     Carney,  v. 
JMTCWtf  fifties,  %M%n&  £&••   360  HI.,   22u.   225;  Lib  Mr.  %o>elJL  & 
MJbbx  v.   ^a,e,rgaa.mpr,i. 

Although   the  question  of  variance  was  not  raised  by 
the  motion  which  appellant  wsstde  at  the  close  of  all  of  the  evi- 
dence to  exclude   the  evidence  fro??,  the  jury  and   to   instruct  the 
Jury  to  find   for  aopell-snt,  yet  that  action  raised  the  question 
whether  "there  was   in   all   the   evidence  testimony  fairly  tending 
to   support"  appellee's  "cause  of  action,"       Bl  &k  a  al  e  e '  s  -;  ">  xn  re  a  a. 
Co.   v.  Ford,.   SIS  111.,   330,   233,   334,      In  the  caee  ftt  bar,  in  our 
oolnlon,    there   is  no  testimony  "fairly  ten  Unf    to  support"  ap- 
pellee's cause  of  action.     An  we  have  previously  stated,  the 
cause  of  action,   as  alleged   in  his  declaration  and  admitted  on 
the   trial  by  his   counsel,    arose  on  an  alleged  verbal   contract 
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of  the  date  of  a arch  Hfl#   1920,  whereas  the  proof  sho^s  that  the 
cause  of  action  grew  out  of  a  written  contract  of  the  date  of 
October  9  ,  1919.     In  this   sense  it    is  true  that   there  is  a  vari- 
ance  in  that   the  proof   shews  a  different   eauae  of  action  from  that 
allege*   in   the  declaration.     Chi  cage,  Tfaiqt|  Twnct  iofl.  Co..  v. 
Brothaasr.   818  111.,   Ml,   I89«     But   the  question   should  he  con- 
sidered by  the  ceurtln  the  case   at  bar  "within  the  limit  itions  of 
the  rule"   relating  to  objections  that    the  proof   done  not  support 
the  declaration.     CMga&o   i!ni„<m  Tr^tion,  Co..  v.  Bret.h.^gjr,   suora. 
Considering  the  Question  within  the  weaning  of  that    rule,  we  are 
of  the  opinion  that  the  motion  of  appellant   should  hare  heen 
grafted,   and   that   the   court  <sTr*4  in  denying  the  motion.     The  ac- 
tion of  the  court   in  refusing  to  grant   the  Motion  add  at   the 
same  tiwe  instructing  the  jury  on  the  theory  of  the   contract  of 
date  of  October  9,  1919,   was   clearly   inconsistent.     However,    ap- 
pellant  cannot   aesirn  error  on  the  g&viag  of  U  ruction, 
as  it  was  given  at   appellant's  request.     Henr^  v.   atewsjft.  185 
111.,   448,   4ft*, 

In  view  of  the  distinction  that  we  have  recognised 
between  the   rule  governing  oases  'sftiere   tv.*»re  is  a  variance  and 
the   rule  governing  oases  *hf>re   there  is  an   entire  tee  of 

proof,  we  think  that   it   ie  proper  for  us   ';  he  dis- 

tinction should  be  preserved,   for  the  reason  that    although 
way  be  a  variance  when  there  is  an  entire  absence  of  proof,   it 
does  not  always  follow  conversely   that    there  wili  be   an  entire 
absence  of  proof   *hen  there  is  a  variance. 

Counsel  for  appellant   further  eont'-i  the  verdtet 

ie  manifestly   against   the  weit>ht  of  the  evidence.     We  have  previ- 
ously expressed  the  ©pinion  that  the  transaction  relating  to  the 
replacement   of  the  tank  of  oil  was  a  continuation  ©f  the  contract 
of  October  9,  1919.     The  precise  question  regaining  on  the  evi- 
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d*nec   it  whether  apnellee  delayed  such  an  unreasonable  lengt •  of 
ti»e  in  real -icing  the  reject**  tank  as  to   JuBtify  appellant    In 
cancelling  the  contract.     The  tank  vm  rejected  by  appellant  on 
Eareh  9,  19::,U,    ass    sppcllM  *a«  notified  by  aporll&nt  of  the 
cancellation  of  the  contract   on  April  13,   192C.     Appellee  teatifidd 
that  he  bou*£ht   u  tank   to   replace   the  one  rejected  and   tendered  it 
to  appclliuit   according  to  the  trade  cuetoas  with  propnr  hills  of 
lading.     But   ae  far  as  we   km  able  to  discover  the  evidence  does 
not   shew  hew  or  when  the  tender  was  made.     The  testimony  of  ap- 
pellee as  te  when  he  purchased  the  tank  is  not    clear*     Be  teat  if  led 
that  he   replaced   the  tank  *ln  the  earliest  possible  time;*  that 
he  "pu.ra:-ased  a  tank  immediately*  after  the  rejectwent  of  the 
first   tank.      In  his  telegram  of  April  14,   1920,   to   appeil  art 
he  says  he  purchased  the  tank  a  *i?eek  ago;"   .and  in  hie  talegras* 
to   «w>.«ll-,nt   of  April  15,  19:20,  he  states   that     he  purchased  the 
tank  the  "came  day*  Hurt  he  accepted   the   related  tank.     In  a 
letter  which  ipoelle©  rrete  to   a$»»ella8t   aftea  Lies   received 

notice  of  the  cancellation  of  the  contract,   appellee   stated  that 
•as  soon  as*  he  took  hack  the  rejected  tank  on  March  26,  1930,  he 
"immediately*  purchased   a  tank  to  replace   the  one  rejected, 
can  find  no  evidence,  however,   that   appellee  notified  Bf 
that  he  had  purchased  the  tank  either  on  or  about   inarch  Sd,  1920, 
or  on  any  other  date.     The  evidence  shows   that  after  appellant 
had   sent  repeated  telegrams  to   appellee  requesting  hits,  to  make 
the  replacement  and  had  received  no   reply   fros  hia»,   the  Chi 
wanager  of  appellant  personally  requested  appellee  many  times  to 
make  the  replacement,  but    all  to  no  avail.     There  was  testimony  on 
behalf  of  appellant,    that   according  to   the   ouster-   in  the  oil  in- 
dustry "replacement  *seane  that   the   seller  asy  replace  withis 
forty- eight  hours  after  being  advised  of  llis    rejection  of  oil,   or 
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he  suky  declare   the  oil    frorr;  i^y  point  where   ship-rent  would  have 
been  origin:,! ly  made  within   the   eontraet  period."     Appellee  tes- 
tified that   "it  takes  over  a  Month  or  two   months  to  get   a  tank 
frosn  the  Pacific  Co*st"  to  Chicago,    and  that   the  rata  in 

the  Mean-while  <£o   through  a  dozen  different  harids;*   that   "there 
la  no  precedent  or  set   tine  in  the  trade   that  directs  a  tine  for 
the  doouricute  to  go  through  or  the  tank  to   ^o   thre-ut;h. "     Th  ■   .-te- 
fault  of   appellee,  however,    consisted  in  not  notifyir..  ilant 

that  he  had  purchased  a  tank  of  oil  tc   replace  the  tank  that  was 
rejected.     Api)ell%nt  was  una  Vie  to  get   nny  response  from  ocspslle* 
after  continual  urgent,   efforts.     In  our  view  the  delay  of  appalls* 
was  clearly  unreasonable,    sad   ire   think  thai  t  was  juetifiSfl 

In  the  oirexraatance*   in  cancelling  the  contract,     V#  are  of  the 
opinion   that   the  verdict   of  the  jur  manifestly  against   the 

weight  of  the  evii^noe. 

The  Jud^aent  of  the  trial  court  is  reversed  and  the 
cause   ron'*nd©d. 

Matchett,   k%    J.,   and  McSu rely,    J.,    concur. 
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AJiKA  DAttlAJl, 

Appellant, 

vs. 

8ALVAT0HI  BAXXAKX,  j 

Apnellee.      j 
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ITR.    JlTiTlCB    *  OP  I»  10)5   0?  TO 

This  1®  an   s$pst*l  by  Anna  Damiani  fro*  a  decree  of 
the  Superior  court  of  Cook  County,   dismissing  for  vaunt  of  equity 
her  Dill  for  separate  aaintenanc  Is©   dismissing  the  cross- 

bill of  appellee  for  divorce.  ourt  found  that  neither  party 

was  entitled  to   relief. 

The  grounds  for  separate  maintenance  alleged  in  the 
bill  of  appellant  are  cruelty,  unjust  accusations  of  un  chastity, 
sad  allegations  presumably  intended  to   esharga  adultery,     ihe 
parties  *«*•  serried  February  10,  1909.      Ihey  have  tr  ren, 

one  nine  years  of   age  end   the  other  six. 

the  question  of  cruelty  counsel   for  appellant 
assert  that  appellee  "assaulted"  appall a»t   *o»  divers  and  v 
ous  occasions,"  but   counsel   discuss  only  the  evidence  relrrtiog 
to  one  act  of  cruelty.     That   act  occurred  on  Sunday,  u&?  7,  1922. 
As  the  question  la  purely  otmt  of  f  jet  we  will   set  eat   the  testi- 
aiony  at  length.     On  direct   examination  appellant  testified  as 
follows: 

"Doctor  casus  In  and  I  had  dinner  all  prepared  and  wa 
going  down  to   the  basement   to  g<?t  a  bottle  of  cream  and  cheeee. 
9hen  I  easse  up   stairs  1  noticed  the  doctor's  car  outside;    it  was 
washed  and  I    asked  him  if  he  had  his  car  washed  the  ni&ht  be 
and  he  said    'yea. *     hnd  i   said,    '^here  did  you  haws  your  ear 
washed?     He  certainly  gave  it   a  nice  clean:  e    said,    'At 
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the  »arsn  nlaee  as  usual.  '      I  asked  him  If  he  would  grate  the 
cheese  while   I  whined  the  creenu     He  started  grating  the  cheese 
and  he  said,    *I    a»  In  the  stood  for  having  a  hell  of  a  good   ; 
today.'      I  said,    'You  are?  *  and  he  said,    'Ye*.'      I   said,    'All 
right,   then,'   and  with  that  he  picked  up  the  platter  that  he 
van  using  end  hurled  it   at  me.      I  said,    'That  daanable  temper  of 
youre. «      '^o,1  he  aaid,    'I'll  finish   this  fight,'     He  ran  in  the 
Bedroom  and   said*    'Where   is  the  gun?1     1  had  cleaned  the  house 
en   Saturday  and  with  that  put  the  gun  away.     Then  he  ca»e  back 
running  to  <se  and  grabbed  one  of  »y  hands  and  with  that  he 
punched  ste  right   in  the  nose  and  my  nose  started  to  Bleed  and 
with  that  he  grabbed  hoth  hands  and  in  order  to  fr**t  myself  I 
fttt  wy  t«?«ta  into  his  wrist   and  with  that  he)  let  m*     K*«te 
(the  daufrhter)   cswe  running  in  and  said,    'Let  nwmm.  alone.'     I 
said,    'Marie,  run  over  for  Uncle  John.'     lie  lived  two  doors  away 
from  ate.     I   said,    'Run  for  Uncle  fatal* '   and  Marie  ran  over  there 
to  get  John  and  John  oasss  over  and  saw  ajy  nose  hi  ceding  and  said, 
♦What   i*  the  matter?'     I    said,    'The  doctor  is  fighting  again,' 
and  he  could   see  my  nose  bleeding  and  he   said  to  asy  husband, 
'thy  don't  you  take  a  walk  around  the  blocK  and  cool  off?'     With 
that  he  get  between  the  two  of  us.       %«     Did  he  t as *>.   hold  of  you? 
A.     Yes.     %•     What  kind  of  language  did  he  use?       A     fie  used  the 
awfulest  language  -  he  said  X  was  a  prostitute,   a  son  of  a  h. 
and  everything  else,* 

On  cross-examination  appell/uat  testified  as  follows; 

"On  the  Sunday  when  we  separated  something  happened 
that  wade  the  doctor  angry  and  I  became  angry  too  and   called  him  a 
Guinea,  or  something  like  that,  Whl  not  hole  natter*  any. 

I  did  not  scratch  his  face,   John  did,    and  I  bit  aim  in  the  hand 
in  order  to  nake  bin  release  the  carving  knife.     I  ao  not  know 
how  long  I  held  bin  by  Use  hair.     When  my  brother  came  there  we 
were  quarreling,    ij%A  he  said,    'What  are  you  del 


■ 


»    ';- 


' 


you  two  are  at  it   again.  '     Be  blamed  ua  both   and  the  doctor  turned 
to   the  little  girl  and  said,    'Hext   tin*  papa  and  maaai*  qunrrel  you 
step  out  and  don't  go  next   door  to   call  the  neighbor*.  •  fcy  "brother 
did  not  like  thia  etatsasftt  very  much  nor  I,    and  I   said,    'John, 
put  hi*  under  arrest.  *     John  grabbed  him  by  the  hand,     Thie  hap- 
pened in  out  home  wh«sra  w«  lived.     They  both  gst  wanted  up 
started  to   quarrel  anil  went  out   on  the  porch  and  started  to  f.i 
He  bit   John  in  the  thumb  and  John  went  after  hiss'     John  punched  his 
in  the  face   several   tiw^s.     John  had  a  hold  of  the  doctor     as 
soon  as  he  placed   the  doctor  under  arreat.     My  husband  was  bleeding 
and  was  out  up.     One  eye  was  blackened  and  scratched  up.     Hie 
ahsek  was  bloody.      In  a  couole  of  minutes  they  ammo  back  and  the 
police  patrol  wagon  cams  anl  they  took  hi'!®  =i^ay,      I  went  to   the 
station  m&  eisrned  the  osnplaint.     The  cays  earns  up  a  week  or  two 
after  that  and  the  dootor  was  discharged  and   in  the  meant iws  I 
filed  my  bill  for  separate  maintenance;   and  an  injunction  we. 
tered  restraining  hi*  from  coming  to  ay  house  and   aince   that  tiwe 
the  doctor  hae  not  been   there  except  to  take  the  children  out." 

John  Peterson,   the  brother  of  appellant,  teetifisd 
in  behalf  of  appellant  on  direct  examination  as  follows: 

*On  Sunday,  Kay  7,  1932,  I  was  called  to  my  sister's 
hows  and  I  ess  my  brother-in-law  holding  her  by  the  two  wrists 
and   ehe  was  trying  to  get   away  from  bin,    and  ay  sister's  noes  was 
bleeding  and  the  l^g  of  the  table  was  knocked  fros*  under  there.  ?uid 
I  noticed  a  plate  swashed  on  the  floor,     I   told  the  two  of  them  how 
foolish  they  were  quarrel  in?  like  that.     I  didn't  interfere,  whittn 
he  appreciated  and  said,    *It  was  good  not  to  interfer  their 

far-ily  affairs.'     And  he  left   the  house  for  hie  mother's  oias* 
across  the  street;    and  he  came  bask  again  and   aald  to  the  chil- 
dren,   "The  next  ti»e  mamma  and  I  have  any  quarrels,   don't   run 
out  and  tell   the  neighbors  about   it.'     1   said   somebody  snwt  pro- 


teet  her.      and  ws   started  talking  around  there  anA  my  aintsr  aald 
to  put  him  under  arrest,  and  I  made  a  grab  for  hi*  with  my  laft 
hand  and  he  was  etlll  In  a  fighting  mod  and  grabbed  ny  thumb  in 
hie  mouth  and  we   started  scrambling  around  there.     I  h^*d  to  aubdue 
him.     When  I  told  him  he  was  under  arrest  and  he  eaid  all  right, 
that   is  all  he  could   any.      Th*  police  wagon  carae.     We  put  him  into 
it   efts'  him  on  disorderly  conduct   .and  he  was  afterward  dis- 

charged.    The  doctor  also  took  out  a  warrant  again nt  me  and   I  was 
also  discharged.      I  haw*  been  to  their  home  often  amd  them 

in  petty  quarrels  but  paid  no  attention  to  the**  sod  1  do  not  remem- 
ber mieh  cursing  around  there.      They  had  quarreled  shout   some  wo?san. 
They  were  always  having  those  quarrels  about  a  *?©raan.     The  children 
war if led  my  story  all  the  way  through  that  he  grabbed  h*r  in  the 
book  of  the  nee*." 

On  cross* examination  Peterson  gave  the  following 
testimony: 

"I   don't  Know  how  jsany  black  eye*  he  had.     Ma  face 
was  bruised,  lipo  were  bruised  &ad  swollen,   cheeks     I  raised.      I 
struck  him  a  few  tixsjea  to  subdue  him.     He  couldn't  get  under  my 
control  and  I  had  to  subdue  him.      I  hit  him  after  X  grabbed  him 
after  he  was  under  arrest.      I  hit  him  and  he  omuls'  not  go*    no  1 
had  to  put  him  out  on  the  book  porch*     I  did  not  like  t> 
■pftfeo,  to  Hm  children.     My  sister  said,    ••Put  him  under  arrest  and 
get  rid  of  him.'     That  was  after  the  fight  was  finished   and    After 
he  had  been  at  his  mother's  pi  aft*  he  came  back.     I   told   the  doctor 
that   I  didn't  like  the  way  he  talked  to  the  children  or  ag  to 

that   effect,   and  the  doctor  told  kq  to  mind  my  own  business  and  he 
told  me  to  get  out,   that   that  was  his  home,     /uid  when  id,    'Put 

him  under  arrest,   John,'   and  1  was  outside  of  the  door,    I  nude  a 
grab  for  him  and  then  he  bit  my  thumb  and.  I  Struck  him  half  a  do  sea 
tines,      She   told  me  to  look  him  up  because  he  was  in  a  fighting   oood, 
I  told  the  officers  to  lock  hi®  up,* 


. 


Vary  Dawiaui,   the  eixyear  ol*   taught**  of  tb«  o  rttes, 
testified   in  r*gar4  t»  Mil  alleged   act  of  cruelty  in  question ,   that 
she  saw  her  father  strike  h*r  mother  on  tbe  nos«   tad  aak«  It  bleed, 
"but    that   she  m  net   ^resent    at  the  beginning  of  the  quarrel*      In 
one  part  of  her  testimony  she  testified  that   she  did  not  think  that 
her  uncle  John  Peterson  at  rack  her  father.     Later  she  teetifted 
that  her  uncle  did  not   stride  her  father  at  all.     The  undo,  how- 
ever, admits  that  ho  struck  him.     This  circumstance  shows  the 
child's  "bias  in  favor  of  hor  mother  and  impair©  the  weight  of 
hor  testLuony. 

Appellee1 s  version  of  the  affair  in  question  is  aa 
follows; 

"On  the  Sunday  in  question  I  told  my  wife  I  am  trying 
to  ho  a  good  follow  iwod  trying  to  take  oars  of  yovt  and  love  you 
all  I  own  aiM  you  come  in  hero  on  the  least  provocation  <*nd  put 
up  a  fight,      I  3*id,    'Lot's  try  to  get   along,'     fler  answer  was, 
'Go  on,  you  dirty  Guinea,  you  3  ago,  you  Blac&haadar,  *     Your  Honor, 
I  took  the  dish  and  throw  it  up  •gainst  th$  chair  and  f-tced  her. 
She  grabbed  ay  'pair  the  right  hand  aftd  with  the  left   she  grabbed 
my  f&ce  and  I   grabbed  hor  wrist*     Sh®  cried  for  help   as  loud  as 
she  could,      1  said,    'What   is  the  use  of  you  er  at  load,    Xf» 

not  hurting  you.  She  struck  me  one,  fc*e#  tferae,  four  ti  see,  so  I 
lot  go  of  hor  right  hand,  and  as  she  raised  hor  feat  to  kick  ?ne  I 
grabbed  it  end  she  fell  down,  .fter  that   some  more 

some  more  crying,      I  went  down  on  my  bended  knse  and 
quit    arying.      I   said,    that   is  a  disgrace  to   the  children  sad   the 
family  for  you  to  act  like  that.     1  assisted  hsr  up  her  go. 

John  cane  and  snid  it  was  a  shame  and  a  disgrace  for  us  people  to 
act   that.  vay.     1    said,    'John,    it's  not  ay  fault.'      I   case  in  trying 
to  be  as  nioe  as  I   could  and    she  starts   so  **or  re' 

1  took  my  hat   and   coat  and   said  to  her  1  am  going  and  1  went  over 


to  my  mother's  and  she  saw  ssy  f>*ce  scratched.     I  left  wr** 

hone  and  1  saw  «y  little  jjirl   sitting   in  her  brother's  i 
X   eaid,    'Marie,    cone  in  the  house,  papa  vwits   tp  ace  you.  ' 
walked   in,    bjNI   in  fx-ont  of  a>,   Peterson  (Uncle  John)    sad   Staid, 
•Listen,  hon«?y,  whenawer  papa  and  jaasaaa  teare  any  varas  together 
or  there  is  any  fusa  of  any  kind,  pleaae  don't   stay   'n.  raaa 

hut   stay  outside.  '     All  at  once  Peterson  ( {Jnol*  John)    Juaped  at 
sre  and   laid,    *Llst«n  here,  don't  you  dare  erer  ccj»e  in  the  houce 
an'*  fight  with  my  sister.     When  she  sails  you  a  Sage  or  a  Guinta 
or  a  31  *©kh enter,  take  your  hat   and  ga  out,*     X   said   to 
•Listen,  John,  what   right  h*ve  you  to  interfere  la  ay  aaae  ire? 

Did  your  eieter  fill  you  up  now?1     X   said,    'Get  ©ut   of  ay  house 
and   stay  out.'     My  wife  turned   &raun£  and  sail,    '  -s  net   r?oing 

out;  he  has  at  suet'  rlgat   in  this  bo  mat  aa  yaw  nawa,  *      .'■-■  v-*  cones, 
he  said,    'All  liajat,    you  son  of  a  hit  eh,  get  out;   I    ara  protector 
in  this  house,*   and  he   started.     Slaw  after  blow  on  ray  face  in 
the  kitchen  door;    right  at  the  entrance  of  the  kitchen.      I  severed 
ay  face  as  heat   I  could.     I  hacked  out  on  the  peraa.     X   triad  to 
sake  a  grab  for  ahe  pillar  hut  I  Biased  it.     He  gra>;b*n  me  bodily 
and  hurled  vnt  downstairs;   then  1  heard  ay  mother's  v>.  ing 

♦Ky.  hoy,  B*y  hoy,8    and  she  stood  "between  ase  mid  bi?s.     X  saw  a  bottle 
on  the  ground;    X  picked  it  up  and  threw  It;  he  grs  ther  and 

puehed  her  aside,   arid  ov^r  she  v^nt   and  fee  ear»«  fa  Ua«     Ha 

struck  we  in  the  ribs  and  in  the  faee.     lie  hit  mm  I  was 

nothing.       Than  he   said,    *You're  under  arrest.'  d  we 

«p  and  down  the  sidewalk,    1uet  as  though  he  had  gotte 
the  worst   orisinal  §a  Sad 'a  earth.     Then  ha  j  oarle* 

at  home.     In  the  meanwhile  my  wife  oailed  the  wagon,  •  wagor 

carce  and  stopped  in  front   of  my  entrance  sad  the 
and  asked  who  was  to  he   taken  eat,    and   I   said  I   am.      tad"  the' 
sie  out   to   the  wagon,   an £   as  X  stood  alia  one  ;  the  r 


one  on  th#  patrol  wagon,   *«y  wife  and  Jr.  Peterson  {  Jncle  John) 
stood  at  the  entrance  am!  Kr«  Peterson  (ttnols  John)   yelled  at  me 
and  Bald,    *I  hops  they  keep  you  there ,  ay  wife  said,    '1  hop* 

they  hang  you.'     I  was  taker  i  et.vtion,   to  the  sWtiou,   to 

the  Austin   avenue   station.      I    gav*   a    P5u   cash  bond,      The  matter   uatac 
up  in  court   sad  I  w&c  slscharged.      Just   as  1  backed  out  on   the  pore* 
oy  wife   said,    'Boat  him  up,   John.'     1  didn't  have  a  chancs  to   strik« 
ay  "brother-in-law,   I  couldn't.     The  beat  thing   I  could  as  was  to 
protect  ay  face.     I  was  right  in  the  kitchen  entrance  when  he 
started  to   etrike  ma,      I  could  not  girt  the  number  of   liases,     he 
did  not    OffM  back  to  rcy  heat*   'after  that  Sunday •      Sfwp   says  later  X 
vac  hands!  an  Injunction  saying  that  I  had  no   rijjht   to  appear  in 
»y  house  any  more,      I   slept  in  »jr  car  in  the  garage  far  aattti  five 
days  ani  the  rest  of  th«  Say*  S   slept   in  «y  office,     that  was  be- 
tween  the  first   and  the  fourteenth.  v*as  hoc     ss<        van  not 
allowed  to  get   in  the  he ■■              y  -rife  kept  se  fe&ak.      If*  wife  would 
not  let  me   In, * 

In  regard  to  aaathes  al  *et  of  cruelty  appallaat 

testified  that  in  January,  1988,  Ilea  gral  :*  by  the  throat 

with  both  hands;   that  aarks  were  s-mde  on  her  throat.  . ae's 

testimony  in  regard  to   this  incident   is   thai  t   called  hia 

"noraes;"  that  he  grabbed  her  by  the  wrist   sad  that  she  struck  him; 
that  he  tfid  not  strike  her. 

Appellant* s  testimony  as  to  aae1      '     i  .iegsd  act  of 
cruelty  is   in   east  that  in  February,   192  4  one  night 

pounded  her  arms  until  they  were  hi  ask   end  blue.     Appellee  denied. 

and  stated  that  he   "used  no  force  towards  a«i  bins  nor 

any  other  time.* 

Appellee  testified   to   specific  acts  of   cruelty  on  the 
part  of  tsjit.     Hie  taatijiKtfiy  in  that  rea  ©we* 
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*ln  October,   19X7,  we  were  having  dinner.     JBy  sister  walked   in  and 
asked  ray  wife  why  ahe  was  telling    if   otories  about   .to,   that    1   as 
tell  in,:  your  husband  thing*  to   cuuse  trouble  in  the   family.     8y 
wife  flow  Into   a  ra£C      She  was  frying  aosae  eggs;   frying  pan   and 
•|T£8  flew  towards  mo.      One  of   the   «\  iok  me   in  the  fr.ee. 

ttttyce  the  16th  or  17th,  October,  1917,  we  had  an  argwaent   and   she 
started   fighting.      She   struck  use  four  or  five   11 race;   kicked  we 
its  or  seven  timec  in   the  bcncttent  of  the  tone**      That  *an 
7th.      Struck  m*  on  the  shoulder  with  a  fern  dish.      Ifeftft  wtl  in 
June,  1919.      Ohe  took  up   the  fern  dish  and.  threw  it    sAd  hit  rae  on 
the  shoulder.      "She  forces  me  out  of  the  heuee  on  the  day  she  had  a 

■f  sister  WAen   she  threw  the  frying  pan  at  we.     On  Uay 
7tl-   she  first  grabte%!  my  hair.     Scratch ee  ray  nose   #&4  f-ice    and 
bit  <«y  wrist  without  cause.* 

We  are  of  the  opinion  that   appellaa  act  entitled 

to   a  deoree  of  separate  maintenance  on  the  ground  of  cruelty.     2he 
twe   acts  coraplalne     of   in  jfcJD  i  ttd  February,  1  r«  not 

cct sibll shed  by  a  preponderance  of  the  evidene-  .  evidence 

shows  that  on  Hay  7,  1922?,   appellant  was  as  guilty  as  appellee* 
"Uncle  John"  not  only  administered  a  severe  beating  to   appellee  at 
the  request   of  apoellant,  hut  in  addition  arrested  appellee  and  took 
hir?  to  the  police  St  at  lea*     There  Is  alee   evidence  that  appellant 
was  guilty  of  acts  of  cruelty  toward  appellee  en  several  occasions. 
The  statute  expressly  provides  that  a  wema-.  at&is  a  bill 

for  {separate  maintenance  when  the  separation  is 
If  she  is  guilty  of  wlacond^et  tistilar  to 

plains,   then   she  is  not  without  fault  the 

statute.      Jprn,son,  v.   Johnj^pj^,   125  111.    510,   514;   .ffiderjon  v. 
Apderspn,.   45  111.   Apo.   168,  170.      It  hue  been  held  in  divorce  pro- 
ceedings,   and  we  think  the  same  principle    I  le  in  suits 


for  separate  rcaintenanee,    that  charged  with  cruelty  may 

eh©-*   In   defense  efjual  *icte  ©f  cruelty.      Pubexst^in  v.    ;>abe.r»te\at 
171    111.   IV*,  145;   dhouj,  v.    :■>■'  :-,g..  166  111,    hm,  167,   ITC;   Jenkins 

The  evidence   In   r  it  ad  accusations  of  un- 

ehastlty  that   appellee  -e  mad*,   is  not.   sufficient 

to   sustain  a  decree:  of   nep urate  saint  «nana*<     Appellee  denies   that 
he  ever  made  »uoh  accusations.     If  ha  made   thwa,   it  would  appear 
that  ho  did   so  In   the  heat  of  passion  during  ean«  a|    the  siany  al- 
tercations whit*   .-trass  between  his  end  hie  -wife.     Appallaot  ra&de 
similar  accusations  against   appellee,    and   in  many  instances  wat 
frailty  of   conduct  tending  to  provoke  appellee  to  aiiger.      Appellee 
testified    that    appellant**   temper  wan  bad;    that   she   sailed  him  a 
"Guinea,  Dago   and  BiaueJchs&dovt"   that  on  one  pa  i    she  locked  him 

out  of  hi  a  boss*  and  ho  to  •;   a  hotel   for  -t;    that  on 

another  occasion   ski  la  eked  Vim  out   again   said   that   he  had  to  kick  tfc< 
door  down  to   pet  In;    tfead  <    "founl    fault  with  a  million 

things  and  a  tall  lion  wna«n«  ■ 

It   is   contended  hy  counsel   for  appellee   that   the   charge 
of  adultery  is  not  vtu  -.leaded  in    •  «&*•  hill  of  eoasplwint. 

The  bill  alleges  as  follows j      "fhai   the  said  defendant  has  for  a 
nu»b«r  of  years  land         I   g    sorted  ~ith  wenen  of  lewd  nature, 
upon  whom  he  has  larifthed  large  gifts  of  .Jewelry,  s,   furs, 

euid  other  articles  of  luxury,      ihat  he  had  heoosse  infatuated  with  a 
certain  woman  he  hrus  eQuipped  with  a  hoae  on  the  north   side, 
that  he  ie  providing  her  with  the  necessities  of  a  :vo*e#   and  that 
he   Is  maintaining  her   in  luxury  and   represents  to   the  surrounding 
neighborhood   that   sale  wo© an   Is  hie   sitter," 

In  ^fehn  t.  iiafea*   136  111,   Apo.    S91,    la   considering 
the  sufficiency  of  e  bill    for  divorce,    the   court   said  (p. 302): 
*?h*  bill   *lso   allege*  that:      *the  defendant  has,   for  a  ecnstlarahle 
time  past,   given  himself  over  to   adulterous  practices  and  is  now 
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llwing  an  adulter  we  life,  *     This  is  only  an  averv-nt   of  &  conclu- 
sion,   that  defendant 'a  life  and  practice*  were     adulterous,  not 
an   averraent   that   defendant  had  committed   adultery,    mA   la   <h*r     u 
insufficient,      if   the  allegation   could  he  hell  ta   amount   to  a 
charge  that  the  defendant  had  ooaal.tted  adultery,   it  would  villa 
he  insufficient  hecauee  it   falls  to   state  the  time,   place,    eircuo- 
sta&eaa  or  the  muae     of  the  person  with  whom  such   act  of  adult pry 
was  committed*  or  any  excuse  for  the  omission  to    at ate  each  par- 
ticulars.     I  Bishop  iitarr.    ft  Biv. ,    section  1»25,9 

In  the  case  at  bar  the  hill  was  not  demurred  to  hy 
appellee,   and  its  stiff ieiency  is  questioned   xor  the   first  tijse  on 
thie  appeal.      If  a  daemwar  h^4  been   interposed  it  wauld  hats  had 
to  be  sustained.     But  th«  bill  is  not  to  be   tested  as  if  on  de- 
sawrrer.      It   is  th--r*le,   on  appeal t    Oiartl    t>. :*   ^leadings  aro  con- 
strued most  atrongly  in  favor  of  the  pleader,    and  that   every 
fair,   reasonable)  intendment  and  presumption  srast   be   indulged  to 
eun^ort  the  pleading.     *aiaa*jc  v.   <:,,,..  Kr.,  X.  &  P.    Ky.   Co,> ,   27?  111. 
114.   119?    Ill*flo.J,8,  j£lMl  &»   *•   iiloneylcii,   199   111.,    1-2,    1 
V  'flourfre  v.  aaroul ,   241  111.   376,  579,  830.     %*n  so  sred 

the  allegations  In  the  fcili.    rare   sufficient  to   charge  adultery. 
The  evidenoa,  however,   shows  that  in  are  was  a  oaad&asmaist  hy 
appellant. 

The  only  evidence  of  any  ^pacific  adult srous   conduct 
on  the  part  of  appellee  was  an  admission  of  appellee  which  was 
aaad*  to   the  Assistant   .'Kate's  attorney  la  the  Morals  eoawt 
when  the  Assistant   State's  attorney  effected  a  rrc  anclli  ition 
between  apoellant   and   aosellee.     Thia"  ^as   i  ary,  1023.      The 

Assistant  State's  Attorney  testified  that   appellee  ■  to  hl*i 

that  ne?  ay*ellee,  had  had  illicit   relatione  with  a  young  wt 
naming  her;   that  he   "wanted  to   fee  through  with  h«r"    and   "ha  *ith 
his  family; "  that  apprllee  asDtae'  to   see  if  he  could  arrange 
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a  eettlew»nt  with  hor   for  #BOQ«      fhfc   Aeeietant    State's   Attorney 
testified   further  that   en   tftie  occasion   MBpella&t   si  .'ilea 

were  "very  affectionate"  4  I   "left  very  aappy,    5»rn9 

in   arra."     According  to   appellant's  c*»  tvrlvucny  there  *as  a 
IMmplH*   reconciliation,  stified  that    f&«   sua   appall** 

*kip«e<i  ana  anode  up;*   that  he  e&id,   "that    die  you  e*.y,   s*e  will 
take  •  trip   Mi  J'leriafe;'*   that    eh*  replied,    "..  tag 

ready;*  sad  ho  said,    *(     ov«r  and  buy  anything  yov.  waat  ml  I'll 
pack  up  and  call  for  the  raaerr^tioa  m<\  we'll  $*♦*     <'.pr>«."ilsnt 
said   she   thought   "we  were  a>«ia$  PS  our   ft***]  >0»»*     W* 

are  of  the  opinion  there  waa  &  condones  eat  by  a  I    of  any 

adultGroue   conduct  of  which  appellee  may  rave  been  guilty, 

■^ftftaa  *«  Mx^aa.  iss  *xi«  ...  s,  071. 

Appellant   Mraite    that   appellee   ere  via  ed    ft' all   for  hia 
family;    that   she  "newer  wanted  lor  say  money;"   that    aha   .     . 
"jewelry,   furs,    and  other  luxuries," 

W*  are  of  the  opinica  that   the  decree  of  the  chan- 
cellor wae  correct,   tad  It  is  affla 

mom 

Kat*a*tif  P»   J.f  ana  SeSareXy,   *,,  poasair. 
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KA&iY  A.   Ha      I    , 


.ppelie©  , 


ve 


8   COH.Oi   and  P«IL  COH&H* 
Appellants. 


.' 
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iia.  juw'u..  .  jokh3toii  im&mim  mz  ovunos  op  ths  cctht. 


"^hia   l»  jen  "tipenl  i'ross  a  Judgment  of  the  Municipal 
Court  of    the    ^ity  of  -  in  fsvor  of  ^ppslle*   for  the   hnlnnca 

of  t  loan  which  nppallea   elaJata   was  da«  to  hiss  fr->7n  **?>«• 1 lasts. 
la  his   ltatflva*t  of    r?lf»iM  appellee   alleged   th*<t  he  ic^de   a  jnint 
laan  to  appclinnt*. .       ippallant  "Lowla  C&hett  in  his  affidavit  of 
merits   taltifd   that    ftp $•!!••  made  a   lerm  to  hi».     Appall&at 
i?hil  Cohen  in  hli  affidavit  of  merits  denied   that  appellee   l«nt 
him  lay  money,   hut,  tsfMJ   tb<t    tht*  aonoy  which  appellee   silages 
to  hs,vt   lent  to  him  mm  in  f*i.ct  inr«Bted  in  a  huoinefia  transaction 
in  which  ae  and  appellee  engaged  am  equal  p  ftners» 

The  evidenoa  is  conflicting,  there  »r*»#  ho^wr,  un- 
disputed facta  which  strongly  corroborate  appalls* **  version  of 
ths  trf.nsu7.ct ion.     £$3&Xlaat&  wtra  brother*?  ^nd     ail   -ohen  fend 

hia  office  with  Louis.     Th<s  money  sas  received  hy  appellant 

tor 
Louie  vrth&n,  tptod^y   i>ira»   ^nd  was  deposited  by  him  to 

the  credit  *f  hia  firm,   UHfti*  <:ohen  ft  Topper,     flnaa  *tpoall*e 

demanded  payment  of   the   1d»«i,   p*rtinl  »«.y»<mts  were  wade   to  ftppeilse 

hy  checks   sslgned  hy    tho  firm  ftsjMi  of  Lsala   Oahen  »r,   and 

small   small  o^wmta  ware  m»de  hy  *p  pellet  Phil     ohon.     In  t> 

1  ■,-ttr:r   .--■:;  iSllaat  Will   Cohen  fit-tea   that  the  reoney  *na  not   a  lo«n 

either  to  him  or  to   hia  hrather  hut  was  nn  investment  hy  appellee 

in  a  partnership  transaction,   yet  as  ».lao  atiya   th  i  he   is   "trying 

to  pay"   appellee   "In   wall  payments,"  as  ft? police  *i&  a  poor  man;" 
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thttt  he   is  "willing  to  pay"  but  "will  have  te  ask  for  time;"   that 
he  dooo  not  think  that  appellee   "could  ev«r  have  a  cl»i»"  if  ho 
Phil  Cohen  "would  prove  mutters  exactly,"   hut   th  t  he  lull  Cohsn 
ie  "satisfied   to  shoulder  the  entire   lost  if  given  a  little  time.* 
In  a  telegram  to  appellee,  appellant  Phil  uohen  said:      *i\indly 
have  patience  until  I    return.      Ijo  not  bother  Louis.     I  will  be  in 
a  position  to    tftke  e«r«<  of  you." 

The  principal  contention  of   counsel  for  appall  ante   ie 
tk«t  there  is  i  '•material  variajftce  between  the   contract  declared 
on  and   the   contract  proved."     They  maintain  th -t  {fee  v^ri^nce  is 
caused  Try   the  testimony  of  appellee*     they  asnort  that  on  his 
direct  ter«tlaony  appellee  testifiers   to  'me  form  of  contract  and 
that  on  ernss-exoainution  "reverses  himself,*  and  testifies   to 
a  contract  which  "is  at  be^t  a  direct  loan*   to  appellant  Phil 
Cohen;    and   th  t  »lnce   the  action  is  against  ap'*  Hants  Louis 
Cohen  and  l;hil     ohen  Jointly,   appellee   cannot  recover. 

It  is  true   that  in  ordpr  th  t  appellee  »&y  maintain  his 
action  he  muwt  eat  tblioh  by  th«   evidence   the  Joint  liability  of 
appellants;    and  if   there   is  a  Material  variance  between  the  plead- 
ings and   the  evidence  in  this  respect  appellee   cannot  recover. 
In  our  opinion,  however,    there  ia  no  variance.      Assuming  that 
counsel  for  appellants*    contention  thrt   there  is  a  direct  con- 
flict in  appellee's   testimony  as   to  the  nature  of   the  contr 
is  correct,   yst  such  a  conflict  maid  not  constitute  a  variance 
between  the    evidence    an  1  the  pleadiags.  but  would  onlv  toe  a  matter 
to  be  conaid^red  in  dote  mining   the   aeight  nnd  credibility  of 
appellee's   testimony.     In  other  words,   if   there   are   two  different 
versions  in  appellee's  testimony  relating  to   the  contr  ct  sued 
on,   M  counsel  for  appellants  maintain,   it  wo  Id   be  necesaary   to 
decide  which  veraion,   when  conoid* red  with  all  of   the*   svlteSM 
in   the   ease,   wae  the    correct  one.     In  our  interpretation  of 
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appeliee'r   teetlnany  wo  do  not  thinlc  that  there  «re   two   conflict- 
ing vereiona.  peerant  ooU'lict  uriaee,   from  the  fact  th>.t 
».l  though    »pppli«t    took  up  th&  m^tt^r  of    th<i    loan  with  appellant 
i'hil  Cohen  first  tmd  with  appellant  -ouia  vohen  of  terwarda ,   appellee 
testified  or,   ilreet  6XijK.in;ition  to  the   eenvara&tian  with  appellant 

if  Senas   and  on    cs-oss-exwertin   tion  to  the    annvarea  tlon  ~'ith 
appellant  i    il    Saltan*     In  other  vorda,  he   reeeraad   the  order  of 
the  aenversationa.      stated  ii  Lee* a   taetinony  in  this 

patpaot  is  ea  follows:     On  direct  examination  lut   taatifi^ 
eanre  nation  whioh  he  had  on     pril  14  or  18«  1920,  with  appellant 
Louie  Cehsn  in  regard  to  tha    Unm.     He  alee  & 
tiase  he  did  not  o<*e  appellant  i-liil  Cohen.     On   sroae-essiatiiw&tiOfi 
he  teetiflea:  that  the  fir  at  oenTeirimtion  h»  had  in  v 
th«n  transaction  sna   with  appellant  i'hil  ~ohen  In  1 '.rob,    1930.      In 
that  oonvrrsj  tion  he   told  appellant  Phil  i*ohen  lid  land  him 

the  memy  provided  that  appellant  howl  a  Cohen  be  good  for 

it."     Appellee   stated   that  after  tlv-t   conversation  the  transaction 
•Arnnpan,*  and  that  ^tha  next  aanvaraatiaa  ana  afcnn*  appellant 
Lauia  ^oh©n  cnlie-i  hiaa  up*   *•!&  him   to  "bring  hiss  th--  1    .•  ' 
that  4m  Headed  220tio«.M     appellee  further  testified   I  there 

who  no   convert =ti©»  between  thia  fl*»t  talk"   that  ha   hid  *ith 
appellant  Phil  Gahen  and  the  oanvanta>ttaa  he  kad  witn  < 
Louie  Cohen.     In  our  v*«v»  the   testimony  ttf  appellee  an   oraen- 
exanlm- tien  harmonica  aith  hie  teattnany  an    UUreat  i  ion 

and   the   t«  at  teeny  on  oroaa*exty»in  tion  doe:,  not.  direct 

loan  to  Phil  c  lone,   aa  c':un;v,i  for  i  nts  teatend 

tnat  it  doaa. 

although  an  huee  considered  the    >uestion  of  vurlanae* 
ea  are  of    the  opinion   that   UM    sueation  *&.a  nat  y  ved 

for  review,     the  record  do««  not  ahow   that  appellant*  «nd«  any 
objection  to   *he  evidence  on  the  ground  of  variance,    o  >*  e&nde  any 
motion  to  e* a  hide   the  evidence  on   Unit  ground.     *2he  rule  ef 
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procedure   le   well  settled  th*st  In  ordr  to  preoent  the   question 
of  variance  for  review,   th«    rotftvtf  must  show  feat  ttu  variance 
was  specific  11-r  pointed  out  on  the    trial  in  hob*  appropriate 
■anner.     lAafrr.  Magoil  H  Lihhy  v.  Sherman.   146  111.  fi40,    »4tj 
Caraav  v.  ^MX'Bilit.tS.._.0.,A  Kinlmg  C«ayaiqr«  260  in,         ,   225; 
Thamaa   v.  fjj|if|tff     r.bot    ir^..    0j5BLn3U  307   111.   134,    136,    139. 
In  the   owe©  of  Moby.  McNeil  &  Libbjj;  v.   ^he.ygtan,  ..nujprfej  it  was 
held  (p.    549)    that  even  where  a  motion  for  a  new  trial  stated 
that   "there  is  t*  variance  between   the  dednr   tion  and  the  proof* 
hut  failed   to  point  out  the   Vs&ritncc,    the  ohj^ctior  i  iv«*. 

Counsel  for   appellants   contend   that   the   queetion  of  VM-ianoe  is 
raised  by  their  motion  for  a  finding  in  behalf  of  appellant  hOttia 
Cohen,   *hich  WftJ  made  at   the   close  of  npoelle*; '  t.   c.ise,   smd   *&*:  re- 
newed at  the  close  of  all  the  evidence.     In  our  opinion  the  notion 
of  oppel.ente  for  e  finding  in  their  favor  does  not  r^iise   the 
question  of  Variance*  but  only  presents  the  question  whether  the 
evidence   &uh  tains   the   cause  of    action  alleged  by  appellee.     In 
support  of   their  contention  coun  84  1  for  appellants  rely  mairly  on 
,  the   cassH  of  Chlc^o-  Onion,  fgaatlfrll  Co.  v#  Brethjau_er,   223  111, 
524  and  ffi^th  v.   Ke  ranee,  LjjQxt  k  tpypr  hp,*«   W6  111.   ...pp.   1X8 • 
The  quotation  in  the  brief  of  counsel  rhich  i»  attributed   to   the 
ease  of  Blake  ele e *  a  Express  „ „■  o .   v.  ffftr  d .   215  111.   330  #   should 
have  been  referred  to   thn    saiM  of  Chicago  Un,ion  fraction  ■-'p.   v. 
Brethaue/.   *u££&«     '!ilr'  l**8  °^  !^n^on  Traction  uo.  v.  BroHhatter,, 
aupra.   does  not  held   *h  t  th*   (gaestian  of   v?trii.nc^  m<*y  be  properly 
raised  by  a  motion  to   direct  ft  verdict,   but  holds  thi>t  the   ob- 
jection,   which  in   th  waft  raised  by  a  motion  to  direct  a 
verdict  **ni   was  termed  a  vurlaaoa  by  counsel,   presented     no  other 
question"  for  the   conoid*  ration  of   the  court  "tfeaa   -o  id  be  raised 
by  the  usual  contention  thut  the  declaration  io  not  sustained  by 
the  eti donee."       The  question  in   that  case  was  not  considered  by 
the   court  in  connection  with  the  rule  governing  Visri^ncea.     The 
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caurt  onld   that   they  we- re    "onl"  ptrmitt*  1   to  examine   tho  rviOnoe 
within   th©   limitationa  of    tho    ;-ule"   whlth  :         -        to  ohjectiona 

t  the  proof  doca  not  uu?>;ort    th*    ^ci^r  *tion«      In  the    c^^e  of 
■^raiLth  v.   jve^anac,  M&\.&J\*y*..K  >l£«  >    2E££i-:»  'which  le  e»  rlecialon  of 
the  Appellate   Oettrt  or  the  second  Oiotrict  of  Jllineii',    thr  court 
neld    th: : '..    tli     v,-rlt,noes  In   th  t   case  vert   of    eu.eh  e    eha?a«t«r   th>.t 
they    oauia  be  prefix nted  on  ft  motion  to   dirsct  ft  verdict  at  the 
clone  of   all   the   evidence.     "h<?   court.  «f-id   fp.   131):      •If    »hore 
were  material  variant* 4  bctw??*n  nil  the  proof  and    ®:>ch  count  of 
the  declaration,    then  thorp   --o-ild  b<*  an  entire  ebaeiiee  ox    f.v^nt 
juatoriMl   to  austoin    th*  vwro'iot,    &nd   such  vartcmeea   could   ^o  pre- 
aentei  under  a  motion   to  direct  r  verdict  at    th*    ehaae  of  all  thft 
evidence,   %  r -mid  be  no  proaf  fairly   t-nd-inp  t.p  mnk*? 

ap pellet  a   case.      phjj^ojroion . /'>.»^:ion  J5ft«   v.  Bjt*JfeaSfi£t    288 
111.  ISl*      >e  oh»\ll  therefor*  e«mai«t«r  the  snnpeswa  variances »M 

We   think  th    t   the  objcctldna  in  the   ana*  of  [-niih  v. 
fffrifqftflft  Jtjgjjt.  k  3N>l»y  0a««  J-nigrji*   which  the   court  6*11*6  v?rir>noea» 
were  incorrectly  conai^^red  by  tho   ewurt  ate  v or i^no** ,   and  ahould 
here  bo«n  considered  weroly  o.tf  ob;Jc«atlowe  which  pro»*nteH   the 
question  vhethvr  the  ii ■: -*1  •'■    tion  ^p   maetained  by  th  ce  . 

The  wane  of  Chjjnejy  tfo&en  Tynctjen  Co>  v.  Brethesx&r,   eupy§i     Mch 
w»e  cited   eft   mtherity  by   the    court,   does  not  In  wr  opinion  pur- 
port to    change  or  modify  the   well  establlfthtie'  rule   previ  5inr  th* 
latmcp  in  which   the    nuostion  of  ?»  ▼"-Inner  amy  bo  eavee1    fo~  review 
oft  appeal.  lieti notion  between  the   rule  fftverttljig 

where  thore  i»  »  v    'in.-.e    >n  '.   the   rulr*   ©»V*miBt    etaeee  where   there 
is     an   «B tire  B.bner.c©  of  proof,**   should  ho   nrenerved   for  the  reason 
th*t,   although    llripfp  may  >i    <    Varian**  when   th**rc*  i     "•  ft  entire 
abeonce  of  proof  ,M  H    de*fl   not  alwagre  fol'-ort  convore^ly   thfit 
there    #ill  bo  "an  entire   nheonce  of  proof"  n*u?n  thetre   ie  &  vrtr- 

innee  * 

r«r  the  reasene  atated   the    mdgaieiit  ia   offimod. 

aVWHMSD. 
kHtohettc  f.  J«.   and  lc^rely,      .,   concur. 
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DAVID  p:  ) 

Appellee, 

VS. 

hiakx  wtxkil3oh, 

Apoellant. 


AL  yHOM  MUNICIPAL  COURT 
OF  CHICAGO. 


2  c, 


VR.    JlfiTlCR   JORS^TOK  3KLIVK  ■  .  ,;*   05*  THS  COURT. 

Thin  in  an   appeal  froRt  a  Judr-iaeni  of  the  Municipal 
court  of  the  City  of  Chicago  on  *  verdict  for  $51. 3d  in  favor 
of  appellee.     The  action  was  brought  by  appellee  for  the  balanea 
due  on  the  note  of  appellant  payable  to   the  order  of  appellee. 
The  note  of  appellant  was  &i>reii   in  connection  with  an  insurance 
transaction  in  which  appellee  acted  a*  the  insurance   solicitor 
for  the  2»©w  "York  i-ife  Insurance  Company.     On  the  Material  facte 
there  is  no   substantial  dispute.     Ap  p  el  -  ..-in  t  and  appellee  discussed 
a  %-fmtj  year  ejoudtomaemt  isolicy  with  a  disability  and  double  ir;« 
dewsiity  clause.     In  arranging  for  the  payment  of  the  preniu*  ap- 
pall «nt  «av*  his  note  to  appellee.     Late*  appellee  delivered  a 
policy  of  insurance  to  a  ?'i«   that  the  examination 

of  appellant's  urine  showed  su^ar.     appellee  told  appellant  that 
the  rate  would  be  increased,    ~m*   requested  appellant  to   si 
note  fer  i78. 34.     The  first  note  ma  destroyed  &n<l  ap]  we 

appellee  a  note  for  £73.54  payable  to  the  order  ui  ilee.     '#aen 

the  first  note  was  given   appellee  explained  to   appellant    that   the 
note  w  uld  have  to  be  payable  to  appellee  as  the  Insure 
would  not  accept  a>  note  p.*y.Vbl-    to   the  iat   the  eo 

held  appellee  responsible. 

The  policy  of  insurance  which  appellee  delivered  te 
llant  did  not  contain  the  clause  for  double  indemnity  and 
disability.     There  was  a  dlecusRion  about   this.     Appellant   testi- 
fied that  h*  wanted  to  return  the  policy  and  to  get  back  his  note. 
Th*  discussion   ended,  however,    in   appellant  paying  anpellee 


and  keeping   the  policy.     Appellant  testified   that  he  wmt  to  see 
the  cashier  of   the   company,    explained  the   situation  to  hire,  and 
that  the  sashier  said  he  wo  *ld  "get  it  fixed  up."     The  cashier 
testified  that  he  told  appellant  he  had  no   control  over  the 
matter,   but   that  he  would  do  what  he   could   for  appellant. 

It   is   admitted  by  appellant  that  he  finally  kept 
the  policy  and    that  he  hud  it  in  hie  possession  at   the   tine  that 
the  action  in  the  case  at  bar  wan  commenced.     Appellee  paid  the 
first  orersium  on  the  policy  to   the  eosapany  within  the  time  re- 
quired,   m*  obtain  's  receipt   for  the  payment.     e*hen 
the  seeend  premium  became  due  appellant  was  notified.     Appellee 
testified    that  he  was   the  sole  owner  of   the  not®. 

The  only  ground  on  which,  counsel  for  appellant  asks 
for  a  reversal  of  the  Jud$aa»t   is   that   there  *ae  no   consideration 
for  the  note. 

In  our  opinion  the   contention  of  counsel    is  not  so 
In  consideration  for  the  note  appellant  obtained  a  policy  of  in- 
surance which  was  delivered  to  him  sad  which  he  accepted. 

The  Judgment  of   the  trial   court   is  affirmed. 

JUBGH1HT  kffSl 

Matchett,  P.   J.,   and   icSurely,   J. ,   concur. 
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HARTFORD  IX ]  )  V  N* 

a  Corporation,  j     Nv 

Ap poll ant ,        ) 

)        A'  LOU  MUajeiFAL  COURT 

t«.  ) 

)  OF  dii 

Louia  mallsk:  ) 

Appellee.  )  .  Q    Q  O   " 

r  ' IVKMET5 

This   1b  an  action  of  replevin  brought  by  the  Hertford 
Fi  re  Insurance  Company  in  the  Municipal   court   of  Chicago  against 
Louis  Slalleria,  to   recover  an  automobile  in  the  possession  of  the 
defendant.     A  jury  wtl  waived  an  I    the  cause  was   submitted  to  the 
court.     The  Ju3ps$nt  of  the  court  »«•   ix,  favor  of   the  Atfendant. 
The  plaintiff  prosecuted   the  present   appeal  from  the   Jud&raent. 

ihe  plaintiff  claims  that   the  lui  Lie  is  ei 

was  stolen  froa  a  raaa  named  Harry  i-unken,    and  which  had  been  in* 
sured  by  plaintiff  against  leas  by  theft.     The  plaintiff  paid  sunken 
the   amount  of  his  insurance   and  took  a  fcill  of  sale  fro-  hi?a  for  the 
alleged  stolen   automobile.      The  principal  question   in  the  c&ae   is 
whether  the  finding  of  the  court   is  manifestly  against  the  wi 
t>f   §vld«tt*t.      This  nuestioa  narr-ws  down    to   the   issue  -flfcether  the 
wotor  number  en  the  automobile,   26154,  ^as  the  original  number  or 
whether  it  had.  teen  changed   fro*  the  number  27164,  -which  was  the 
leotor  number  on  Lunken*a  automobile*,        on   this  issue  the  evidence 
Is  dircetly  conflicting. 

1-unken  purchased  hiss   autowspblll   fvt  "cVittie* 

Tisdale  Company'  July  6,  1931.     The  ^eViiiie-Tiadale  Company  was  the 
agent  of  the  Studebaker  Company   at  ^i^ara  Fails,  &ew   xorfc,   raid   re- 
ceived the  automobile  from  the  k*  i.le  Uotor  Cctsp  any  ale, 
*ew  York,  who  were  the  distributers  for  the  Studeb&ker  Company  in 
the  territory  which  included  Niagara  Falls.     The  Btuddbaker  Co- 
shipped  the  automobile  to    the  A.  w.  Haile  Jiotor     Corapnny  on  June  14, 
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10 ?*1.     The  number*  on  the  antorrobile  were-  at  follow* :      Serial  dumber 
333.0TA;  Mater  dumber  27164;   Ra.Hater  Euwber  1069.     On  Slay  13,    | 
the   3tudebal;er  Comply  Shipped  another   dart  enpMle  of   the  same  ffiodsl 
and  type  to  the  Park  JJoter  Company  at  Lewii!ton,  I'aine.     This  auto^- 
bile  was  purchased  Trow  the  Park  Motor  Company  by  the  W*  ?.  &ai#ht 
Co-rainy  of  .Norway,   Maine,    and    noli  to  C-uy    f,    Adams  of  Bridgeton, 
Maine,   about   June  6,  1921.      Adawa  noli   the   automobile  to  #rad°rick 

/<  in  Ueptewber,  1922.     Clark  went   to  ftt.  Petersburg,  Florida. 
That   is  aa  ft\r  mo  the  automobile  «m  traced.     The  automobile  had 
the  following  numbers:     Serial  dumber  3*0077 j  Motor  liusiber  26154; 
Hadiator  JKuwber  806.     The  automobile  in  question,  which  we*  replewined 
by  the  plaintiff,  had  the  following  numbers:      Serial  dumber  331072; 
Meter  Uuwber  26164;   Radiator  &u»D*r  Ivfl®.      It  will  be  observed  that 
this  automobile  feed  the  same  aerial  number  and   the  sasse  J^IiMSX 
number  as  the  automobile  purchased  by  Harry  Linker   fro-,  the  a.   », 
Hail*  Motor  Consp-any,    the   ar*nt   at  Kiagara  7*11*  of  the  Studebakar 
Cowo^r.y;   and  had  the  same  32to£  nursber  of   the  automobile  shipped  to 
the  Park  Motor  Oowp^ny,   the  agent  at  Lewieton,   ICaine,  of  the  Stttde- 
baker  Conp>my,   r*<nt   finally  purchased  by  frederlck  Clark.      It  is  eon- 
tended  by  the  plaintiff  that  the  serial  number  531072  on  the  car 
in  question,  which  was  replevin ed  by  the  plaintiff,    is   correct, 
that  the  etotor  number  26154  is   incorrect  an  1   should  hare  been  27164, 
the   sawe  as  the  stotor  nusber  oxi  the  automobile  shinned   to   the  Me-. 
Vittie-Tisdale  Cowp  *n>-  at  Blftgsar*  /alls  and  purehaaed  by  Lunken. 
Wrom  tha  testimony  Ml  both  aides  it  appears    that  the  inetcr  number 
i*  the  number  roainly  relied  on  in  identifying,  uutowobiles  by  the 
numbers,    for  the  reason  that   the  motor  number  is  imprinted  on  the 
motor  by  Imbedding  or  depressing  the  numerals   into  the   cast   iron. 
It  would  be  necserary  to   file  the  numerals  in  order  a  thesu 

The  serial  number  and   the  radiator  numbers   are  on  pl^to*  «*};ich  may 
be  reiroved. 
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defendant   testified   that   on  Dooember  16,    1981,  he 
purchased   the  automobile   in  question    i'vom  a  man  nu»9d  3al»binger, 
with  whoa  he  was  acquainted,   and  received  a  bill  of  sale  froa  him 
for   the  automobile.     The  bill  ©f   sale  was  introduced  in  evi  lence. 
Salabinger,  on  behalf  of   the  defendant,   testified  that  he  purchased 
the  auto;~chile  froso  a  MUI  named  Orr.     Salabinger'e  testimony   is  not 
clear  ae   to    th<?  time   that  fee  purchased  the  automobile,  but  he 
thought  he  purchased  It   in  September,   19  21,      In  his  bill   of   sale 
to   H  ftt  he   si  at  he  purchased  the  automobile  froffl 

Orr  on  September  CT,   1921  •     3alabinger  testified   that   Orr  resided 
at    the   i  ipse  on  Indiana  atrasu*   "ns&r  48ih  street   -  47   ao-sthingj* 
that  he  went  to  his  house  to  get  hi»  to  testify,    i  t  he  had 

moved.      Salabinger  further  testified  that  the  reason  that  he   sold 
the  wtoaffclas  to  the  plaintiff  *a©  because  h*>   could  not  affor 
keep   it,    and   also  because  he  c./uld  not  run  it,    ae  his  «?yea  were 
bad;    that  he  had  had  three  accidents .     &alabing«r  also  testified 
that  before  he  bought   th*  automobile  frow  urr,  as,   :h*.labinger, 
drove  the  car  for   three  or  four  fe#k»« 

The  defendant  testified   that  before  he  purchases,   the 
automobile  he  told  Alderman  Agnew  that  he  had,  an  opportunity  to 
buy  it,    and   that  Alderman  Agnew  told  his?  to  take  the  autcmobile 
over  to  t&i  police  deoart^ent  and  have  it  investigated  before 
he  bought   it.     Me  further  testified  that  he  and  Alderman  Agnew 
drove  over  to  the  Detect iv«  Bureau,   and  that   Sergeant  Vaughn  and 
two  patrolmen,  Klaus  and  Christen  sen,   examined   the  automobile; 
that  Klaus   Msl  Christense*   examined   it   again  at   the  Graham  & 
Morton  dock  in  the  presence  of  Alderman  Agnew   *nd  himself. 

Alderman  Agnew  testified,   in  behalf  of   Hit  dafenettttt, 
substantially   the  taste  as   ths  defendant.      Sergeant  Vaughn  testified, 
in  behalf  of   the  defendant,    that  he  was  present,  when  the  exarais-..ticn 
was  made  at   the  Detective  Bureau.     Patrolman  Chriatensen  testified. 
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the  automobile  at   the  Detective  J>ur«au;    that   the  first   tiling  th^y 
did  was   to  look  at   the  meter  number;    that   the  ©ri  inal  paint  w«a 
on   the  block  -"rhvre  the  number  was;    that  they  scraped  the  paint  off 
an*   *xa~in«.l   the  motor  number  very  clo«'>ly;    that  they  exanined   the 
■•rial  nuwber;   that   they  then  lo  h*  fiXoa   at  the  De- 

tective Bureau  relating  to  stolen  car»  in  and  outfliie  of  tha  city, 
Chriatenaen  explained  ahy  an  examination  of  the  paint  was  *5»de  .oil 
describe   the  test  used  in  data?  .  whether  it  was  the  original 

paint.     He  statad  that  the  paint  was  the  original  paint  and  that 
the  latotor  number  26154  was  the  original  ~-otor  ny 

Patrolman  Klatts  testified  in  behalf  <: . 
in  regard  to  the  e.  ion  that  he  aade  vita  CariBtenesa  at  the 

Detective  bureau.      Hie  teeti   ony   Is   substantially  the    car 
8k?ist#8aaa*a,     He   testified   that    the  motor  number  26154    appeared 
to     i  .  to  t r'  the  original  number;   elao   that    Hi  at  on  the  motor, 

trhere  the  number  a  -'Sars,  eaeated  to  ttia  to  be  the 
After  the  examination  of  the  automobile  by  C&rt*tans«n  and  alaua 
at  the  Detective  Bureau  they  wrot®  a  latter  to    ?.h?   .^tudebsker 
flaw a  any,  giving  the   company  the  nuwbera  »f  the  aatotaebtle.     In 
reply  the  Company  wreta  the  following  let  tar  J 

"•Anew sriag  your  latter  of  Baaanfear  14  regarding 
Studabaker  car  hearing  motor  awabar  26154  and  serial  ntusbsr  831073, 
6M  ahaakfceg  up  *e  fin-,",   that    the  nhovc  numbers  belong   to  two    'li- 
ferent   it ud ©baker  oars,     Serial  number  331072  corresponds  to  motor 
number   27164,  while  jootor  number  2dl54  corresponds  to   aerial 
ber  230077.      Serial  m»»ber  3S1C72  with  laotor  number  27164  was   sold 
on  July  w,  1931  *  by  ^cVittie  &  Sladala,   cur  Niagara  Falls,   I 
d@iO.cT,    to  K.wry  Links*,  130«  :i.,   Falls  St.,  Slag    .  la.     Serial 

number  330077  t*nd  motor  number  26134  was   sold  by  our   dealer  to 
the  ?ark  street  Motor  Corporation  of  Lavistsa,  He,,  ti        -      -      • 
Adams,   a  farwor  living  near  that   plaea*     If  you    Um*%  gat  anywhere 
in  ahaektag  up  on  this  information,  we  fuggaat  that  you  1st  us  have 
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tha  starter  and  generator  numbers  of  th«   car  you  are  ,    «q4 

we  will    than  make  further  co^priaona   of  numbera.     *#  mention  thia 
on  account  ai'  tha  fact  that    the  numbers  o  i  he  you  Are  Rolling 

may  have  been  altered." 

After  receiving  the  latter  from  I]  lebakar  Uowpany 

Christ  en  sen   rind  CLaui    .ada  tha   e  a?;:ir.   tion   of  tha  uuta-ot-ile  in 
front  of  the  Graham  &  Norton  dock  previously  referred   to.     Tha 
plaintiff  and  Aldeman  Agnew  ware  prejient.     They  foun.1   the  motor 
ttuaber  la  the  a*m«   condition  »   they  wade  the  ex  m  in  at  ion  at 

tha  Dateetive  Bureau. 

juhsenuently,    in  February*  1922,   the  defendant  was 
call^4  up  "by  Patrolman  Klaus   and  w«*a  tol?   to  V  obile 

to  th**  Dateetiva  Bureau  as  the   "Insurance  p<?oni«$,H  wanted  to  exw-ine 
it.      on  thia  occaaion  another  examination  was  made  by    iargeant 
Vaughn,  Patrolman  tthriatenaan   arid  an  Insurance   vl.-'uater     named 
Whitney,   representing  the  plaintiff. 

Whitney  testified    that   the  condition  of  tha  motor  number 
allowed  that    it  had  been  changed;    that   filing  ®ark»  appeared  about 
the  "5"  which   showed  "a  awing  of   so^e  other  number; *   that  ha  could 
not  make  out   that  number;    thai    the  portion  uoon  wkiek  .tor 

numerals  appeared  had  b&en  filed  down;    that   the  original  nurcbera 
were  not  entirely  obliterated  by  the  filing.     Whitney  ?*1b©  testified 
that    thy  letters   •CO"   appeared  o&  the  motor    ind  that    tha  1  attar 
*G*  was  not   aa  clear  aa  the  letter  *C."     Whitney  further  teat  if  lad 
that  he  pointed  out  the  di scrap anciea  at  that  tiae   generally:    that 
ha  called   both  V'Migha'e  and  Chri  stanaan  'a  attention  to   "the  apparajok 
defect  in  the  numeral    '5**   s\\   to   tha  appearance  of  file  naricaj 
that  Vaughn  said   that   "is  was  a  rsange   if   it  was   changed;" 

that  Christ  enaen  made  a  similar  remark,    and  also   said    that   the 
motor  <?id  not  belong  in  the  autcwofcila;    that   it  waa  another  -so tor 
and  not    the  original.     Whitney  further  testified  that  fro®  his 
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MWataoiiOB  of   the    serial  naster,    the  plat"    and    the   radiator  number, 
he  vrae  of  the  opinion  hay  bad  newer  been   chinked,   altered, 

tampered  with  or   reared   fr©;s  the  automobile;    that  \*hen  he  *ent  with 
Vaughn   and  christen  sen   to  ex^ine  the  automobile  he  had   the  seri*l, 
motor  and   radiator  nurb^re    in  a  letter  of   the  defendant,     mi    thai 
he    "told    these  numbers"  to  Vaughn,      'JHiitney  further  testified   that 
Vau/^hn  naeVs"  *a  minute  examination  of  the  numbers"  on  tho 
bile;    that  Vaughn   and  Christ  anaoa  used  "a  flroo  light  *   end  he  be- 
lieves  "a  magnifying  rjlasa.w     **hltney  also   testified   that  he  did 
not    toll   Vaughn  in  the  presence  of  the  plaintiff  that   the  numbers 
had  not   been  tampered  with,   sad   did  net    say  that   "evidently  that 
was  not    the  oar*  that   he  N^a8  looking  for, "     fnitnoy  further  tee- 
tifi.  t  he  demanded  the  car  of   the  plaintiff  at    thai    time  in 

the  preaoaot  of  Chriete-san  and  Vt&ughn;   that  as  *e  a  de- 

an  :  .  ioore;   that  Vaughn   said  h&  "could  not  tun;   it  over"  to  hjbat 

Whitney,    "because  those  were  olate  numbers}"   that  he,  Whitney,   could 
trace  additional  assembly  records,   and  that  he,  Whitney,  would  have 
to   do    it;    "otherwise  the  only    thing  left   for  tela,  tfhil  to  do 

was   to   replevin  the  car.u     fhltnOf  further  taatifled   that  he, 
Whitney,   thought    It    *Vac  our  oar"   from  the  numbers,  Ho* 

Whitney,   could  see  of  the  nanogram  on  t»«  body;    that  the  plaintiff 
•produced  a  bill  of   sale  which  he  stated  lie  had  obtain*    .  the 

bill  of  sale  was   saffiotwat   an?   the  automobile  was  his.      It  will 
be  observed  in  ©onel3erin£  Whitney^  testimony  la  regard  to  the 
change  of   the  numerals  on  the  motor  number  that  he  does  not 
that   th»y  were  changed  from  27164  to  26154. 

Vaughn  testified  he,  Ghriatenson   and   ?hltney 

•xa--  ;hf?  automobile  they  examined  the  motor  aumfcor  aad  the 

serial  number  and  took  off  what   is  called    the  assembly  record;    that 
the   "motor  number  is  mostly  what  wo  go  by;*   that,   the   "serial  plat* 
means  nothing;"  that   "the  serial  number  can  be  removed  from  one   ear 
to   another;"  that  he  said  that  he  was   satisfied  that   the  motor  number 
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had  not  been  tih«Rgad|   that   #hltney  "said  the  UMt*     Vaujjthn  fur- 
th-r  fcattlflad    fckafl    ft  rowfih   casting  *aa  e.-  .tor  nurabox,  riich 

showed   that   it  ftad  not  bean  tampered  *1 1    .         .■?    "there  is  a   . 
finish  rr,   the  original  nurber  w*  if  the  number  had  been 

tfftangad  or  filad  it   in  smoothed  off;"   that   "if  it.  bus  been  re- 
started you   oan  tell  by  the   figures  -   they  tun  >ttt  or,   a  smooth 
surface;"  that   the  "number  is   stamped   in  on  the   top  of  the    iicj;8* 
that   the  number  ia  connected  *ith   the  motor;    that   rhm  he   t 
th  it    tfea   i.urf'ieo  is  rout;b,  he  meant   that   the  surface   si*  are   the 
number  appears  is  alalia?  in  uypearauce  to   the   rest  of  the  m 
block;    that  he  based  hia  opinion  that   the  number  ^aa  not   charged 
and   that    it  was   in  arigiaal  number  on  hia   "**vtn  years'   experi- 
ence.*    Xi   further  testified   that  Whitney  did  not  point  oat   to 
hia   that    the   figtur*   *8*  had  bean   changed  or  tampered  with   in  any 
it  h*,  Vaughn,   does  not   raweatber  that  Whitney  said   any- 
thing tc  Mm  abaut  one  of  the  ntgnnaira  ano  earing  to  havo  bean 

ut  hia,  Vaughn1*,   recollection  is  that  #hitaey  agreed 
with  hl«j  that   the  *;otor  number  had  not  been   changed;    thai    if  hia 
->ry  aerrea  Mr    rtrht*  fhitttftjr   aaid  the  "car  they  lost  was  16 
and  that  the  on®  they  -rare  examining  "wa*  a  1921  car;*  that  Pitney 
■bowed  hiss  aoraa  documents  containing,  saaa  numbers,  but   that  he   does 
not  Eta  Baft  a?  what  thsy  eeire.     Vaughn  further  tea  lift*  he 

did  not  h'^ar  Wa.ltaaf'  nake  a  ftaaaad  of  the  plaintiff  for 
tonobile;    that   he  did  not  hear   Ilia  plaintiff  aay  to  Whitney  that 
he,  the  plaintiff,   "toaght  thio  cur  by  a  kill  of  sale  ffraa  a 
pr^rty  who   is  all  sight   and    that   1  *onH   gtra  it  up." 

ChriBtonaen  testified  in   ragaafd   to   the   am  oa  of 

tb-s  automobile  by   hia self,  Vaughn   and  '"bitney.     He   stated   that  he 
said   to  Vaughn,    *tha»    i«  the  original  wot  or  number;**   that 
said,   that    8«  yw    ■>!:'■,     r,  Wiiiaayf"  and  that  Whitney  said, 
•It   laefet  good    to  m  »  X  do   not    think   fehal  r  ^r©   are 

looking  for;"   that  he   did  not  hear  Whitney  aay  to   anyone  present 
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that  that  was   th©  car  he,  Whitney,  was  looking  for;   that  he  -lid  not 

hear  ffcitney  mKke   any  etaMUM  of  Vaughn,   Kalleris  or  biaaelf  for 
the   car;    that   at   this  time  the  motor  number  was  in  the  mbm  condi- 
tion as  «fctfl  hff,   Christensen ,   examined  it   at   tho  Graham  A  Morton 
rto  ck. 

The   dtf«Oda«t    testified   that    after  Whitney,  Vaughn 
and  Christ  onsen  h;?4  examined    Dm  labile,  rd.     Whitney 

Mil  Vaughn,    *#hat  atodel   ie    this   oar?*   and   that  Vaughn  aaid, 
*&91a|"  that  Whitney   said,   "This  ie  not  our  car;  we  ar«  lotting 
fr-r  a  liftOf"   that  h<  ,  ha  "pel-  .    the 

.nwnberr  on  the  motor  clock, *  Ml  -    nhitnoy  said  hi   'wsp  satis- 

fied"  that   thorn©  were  *or  aaaeeYf  on   this  wotor.*     The  defend- 

ant   further  testif  it  WhtUn  Ret    al    any   tiwe   "demand 

that   car  frosi"  hits;    that  he  did  not  hear  Whitney  I   oosaeseion 

of  that   oar  fro-r   either  Vaughn  ei    S  - ■  n  stone en.     Whitney  denied 
ing  mode  »ny  of  th?  fetate«enta  attributed  to  bin  »y  Vaa^tt,   Chris- 
ten aen  and   til*  d*f  end  ant. 

Another  examination  of  t  ■  •?  automobile    i        aa4«  hf 
*hit.*eiyf  Vaughn,  Christ  onsen    *nd  Klaue  during  the  trial  of  the 
caee   at  "bar   I*  the  presence  of  Ihe   court*     fattghn  testified  that 
on   fchts  examination  ths  tsotwr  number  was  not   in  ike  sette  condition 
that    it  was   in  Fetruary,  1923,   ahen  he  examined   it  with  Whitney; 

■  ,  Vaughn,   ffurH    that   the  »otor  number  had  been  filed   io'sn; 
tha*    t>,p  rough  surface  on   the  wn««r  sphere  the  Banner  ei  i 
waa  not   there;   that  Vwo   aG's*  before  the  rsotor  nutter  had  been 

eat    clears.--]   off;H   that    the   figures*   of  the  motor    "ere  arranged 
the  taatO  with   the  exception  of  being  filed  a  little  Ml;    that   they 
were   "eta.^ered"   in  .February,   19  S3,   as  they  %t  -rfact 

elig*»eat  of  the  aotsoere  neaas  not   teg  -  they   ire  Liabls  to  he 
up   attd  down,    in   and  out;    that  he   Iocs  not   go  by  that;    that   the 

set  he  is  "most  auspicious  of  is  the  number  that   la  perfectly 
in  line,    * 

Obristensen  testified,    in  regard  to  the  examination 


-    JhxrlJitf   the   trial,    tbtt+   hi  notioad    changes   in   the  wo  tor  nwaber 

eino»  ha   axnsdliad    it    In  February,  lc»°~;    that   he  found    that   thraa 
of  the  awaeralfi   of  *v<*  T»tor  number  had  been  ti  •    '  -with;    that 

MBRtrtll  were  **»*    ■•"    «ad   "4;*   tb&t    there  had  be<tn  «  "etaiap 
put   over    then   &ni  Vnooked   town  further;*   that   they  vara  d«or  eased] 
lata  the  saatlng  farther  tha»  the  other* ,   and   that  the  "l*  and 
the   "r-*'   and   Ihi   tt/e  letters   In  front  were  higher  than   theee;   that 
the  letters  were  elneet   indlatinot  •  filed  ievn  a  good  Inl.1 

Klaus'   testtsttBy  In   regard  to  his  examination  of  the 
aut -vo'tile  during  the   trial   is  substantially  the   same  as  that  of 
Vaughn    aid  Cbristenaen.      Klaus  testified   that  he  found  file  narfca 
en    the   -etc.  r;    that   when  he   examinee?,   it   previously   in   '^braary , 
192S,  he  looked  pastiest! art?  for  file  roar*  a  "tout    found  none. 

ney  testified  that  on  his  examination  of  the  ante* 
~obile  during  the  trial  he  founc!    that   the  c  nlition  of  the  motor 
nunb^r  vat   the   asTno  an  when  he  exaniftsd   it   in  February,  &9£3]    that 
the  serial  nu^h  IV  and   the  radiator  nwebar  were  in  the   ssraje  condi- 
tion also. 

Hill,  "an  automobile  aatiisater,*  testified   in  behalf 
of  the  plaintiff  that  he  examined  th<  -chile  during  the  trial 

Had  that  the  part   u^on  which  he  found   the   *riot$r  number  had   all 
the  ■  naa  previous  masher  bavin,  ffj* 

that  there  were  indications  of  file  narks  of  two  1 attars;   that    they 
had  teen  fllad   shout  half  away;    that  the  "numbers  war 
and  Bat  put   on  vi1  that  a  factory  la  accusto-rcsed  to 

do  business;  *  that  he  examined  the  aerial  number  closely  and    that 
he  does  not   think  the  plate  ever  had  been   removed. 

The  evi1er.ee   ahowa  that   the  autosnobile  ~?aa   replevined 
by  the  plaintiff  in  September,  r  »d   that  it  had  bean  In 

tesaion  ef  the  .'iff  tvtm  th  np   to   and   including 

the  ttaa  when  it  was  examined  during  the  trial   of  the  ansa  at  bar. 
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tkt  irK  lac   uhovra  that   the  first    itttwpt   sf    the   plaintiff 

toward   recovering  or   claiming  the  auta-otile  rvas  made   1.  try, 

15    •  .  itiicy  tauaUxu      th«   car  *11  Christ  en  see  in 

the  presence  of  the  defendant.      The   plaintiff   shewed  by  sv  vitnoes, 
Cai.pfcell,    the  agent    Ur   the  plaintiff  at  forti  One,    thai   In 

March,   1'',    ^awpbell,   at   the  request  of  the  plaintiff,   examined 
the  sjoior  nussber  of   the  Mito.vcbile  vhleh   -*as  ourc^actc  fey  Adasui 
fro**  the  's.  >«  iini^ht   Cowprny,    agent    for  the    -t-athtiAer  Cesqpnaw 
at  Norway,   I  aine,    ant!   afterwards   sold  by  Adar.s  to  Clark,      The  ux- 
sjslnatle*  of  the  motor  was  wide  by  Casnoboi  ■  the   aut 

ta*   la   the  possession  of   44 ma*      Campbell  testified   that  he  ac- 
tually inspected  the  aaotor  mssfber;    that  the  reotor  number  vat  the 
nufcbfcF  he  <sas  asked   to   get;    that  ho  think*  that  he  essmined   the 
serial  nusr.bir,   but   that  he  made  no  wester  an  it;    that  Ik 

no  recollection  of  the  serial  number;   that    the  mlQT  aiashe?  was 
"Ctt     •  2dlS4;"   thai   the  Meter  number  bore  ne    indication  ©■ 
tcraticu. 

Adaac  testified  in  behalf  of    the  x5l-.ifti.ii~    &hat  he 
knew  the  masher  of  the  no  tor  of  his  autonobile;   that   "as  naor  as" 
ho  rewenberc  it  wae  35154;    that  he  was  present  *hen  Canphell  made 
hie   tnajtjftatlonj    that  Campbell   took  the  masher  281 M    as  he  re» 
members;   that   he,   Claras,    "eenld  not  exactly  tell  if  I  as  able   to 
re?r>«^her  the  serial  number;*   that  he   thinks   tho  last   two  fibres 
were   sevens,  1  h«   la  net    mite   sure  or1  that;    that  he 

Campbell  exa->in-',   the  serial  number  ant  that   the  serial  number 
plate  bore  no  evi  denes  of  having  been  taapered  with* 

Ths  serial  mmber   sf  the  atttentthils   alleged  to  have 
been   stolen  fro;*  Harry  -Lunirsn  was  the  only  number  In   the   insurance 
policy  issued  by  the  plaintiff   to  Harry  fcnnhen«     She  plaintiff 
attempted  to   shew  by  Harry  Sunken  the  numbers  that  were  on  his 
automobile,   snd   also  introduced  an  affidavit  of  awaken,   in  whioh 
Lankan   stated  the  numbers.     In  his  testimony  sunken  tried  to 
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explain  how  he  »a»  able  to   state  the  number*  in  the  affidavit,  but 
hie  teetirsony  i*  very  uncertain    sn i   contradictory. 

Sucene  Lunken,   the   eon  of  Harry  Lunkein,   testified   that 
he  wret«  the  aerial  fens'   the  motor  numbers  of  the  autonohile  on  a 
piec<"  of  paper  when  the  Insurants  policy  was  taken  out;   that  he 
does  not   reraember  wh^re   the  paper  is  now;    that  he  3o'*s  not   remember 
the  taotor  number;    that   he  was  able  by  refreshing  his  memory  frow 
th*  affidavit  'Bade  by  his  father  to  tell  what   those  numbers  were; 
that    the  serial  number  was  331072  end  the  wot  or  number  was  37164; 
that   the  ignition  key  number  was  45. 

A  polios  officer  named  Seeger  testified   for  the  de- 
fendant   that  he  was  present  when   the  writ   of   replevin  was  served 
on  the  defendant;    that  at   that   time  he  had  a  conversation  with  a  man 
who   represent rd   himself  as  beinc  from  the  plaintiff)    that  he  is 
able  to  describe  tits  man;    that  he,   the  witness,    asked   the  man: 
"Are  you  sure  this   oar  was  stolen'?'*   that   tils  »«a  said   that  he  was, 
and   that   the  oar  was   stolen  in  Kew  York;    that  he,   the  witness, 
asked  the  *an  further*        "Are  you  sure  you  got  the  nuxsber  of  that 
oar*?*     and   that  the  wan  replied,    "The   engine  that  belongs  on  thie 
car  ie  down   in  $aine; "   that  he,    the  witness,   said,   "You   are  not 
Identifying  a  ear  by  the  body." 

Frora  a  consideration  of  the  evidence  we  are  of  the 
opinion  that  the  finding  of  the  trial   court   that   the   rl^ht   to   the 
poseession  of  the  automobile  was  not   in  the  plaintiff  is  not  mani- 
festly agalnai  the  weight  of  the  evidence.      If  the  testiaony  of 
Salabinger  is  accepted  as  true,    it   is  conclusive  of  t;  atx** 

v   ray.     He  testified   that  he  bought   the  automobile  that  he   sold 
to  the  defendant  fros  Orr  on   September  27,   19  21,    and   that  he*, 
Salatlnger,  rode  in   it   lor  about   three  or  four  we?»ks  before  he 
bought   it. 

According  to    the  evldenos  Lunken's  automobile  was 
and 
stolen  Septewher  31,  lAIO^/froa  July  8,  1021,   to  S«pt«-ber  31,   3 
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It  had  been  continuously  In  his  possession.      It  woul'1  follow  that 
Salablnger  purchased    the  autonebilo  he  sol!  to   tho  deffrn  iant  while 
Lunken's  automobile  was  still   In  Lunken's  poesceaion  and  befor**  it 
had  been  stolen  frosa  Lunken.     But  even  if  oalibinger  *s  testimony  is 
rejected,  we  do  not   think  that   the  fin 'in  .  of  the  trial  court   s-.ould 
bo  disturbed.     Parts  of   the  testimony  for  the  plaintiff  ars  un- 
satisfactory.    Plaintiff  knew  in  *<jbruary,   198$,  when  Whitney  ex- 
amined  the   automobile    in  company  with    the  police  officers,    that   the 
autoiaobile  was  in  the  possession  of  the  Aefend&ut,   end  that  the  de- 
fendant  elaltrcd   to  be  the  owner.      On  March   22,  1922,   Oasspbell,    the 
agent  of  the  platntifi  at  Portland,  Maine,   examined  Adam's  aut 
bile,   end   rooorted   that    the  aotor  number  was  26154.     Yet   the  plain- 
tiff waited  until  September  £7,  19:32,   before  euing  out   the  writ  of 
roT^l^Tin.       In  thr  $»p  ,   on  September  32,  If  32,   Adams  sold  his 

automobile  to  Clori^  wbo  subsequently  took  it  to  Florida.     Further- 
more, when  Ca?qpbell   exa^in^d  Adams*   automobile  be  obtained  only  the 
srator  number.     He  did  not  wake  a  record  of  the  serial  number  and  did 
not   recollect  the  nussber.     He  was  only  asked  to  get   the  motor  mnwber. 
Adaras  did  not  know  the  serial  nuaber .     He  thought  the  last  two  nunc ran 
were  "7?.*     It  must  b«  borne  in     ind  that  in   the  cast  at  bar  the 
plaintiff  is  claiming  that   it   is  lawfully   entitled   to    the  <>oss«ssion 
of  the  automobile.     It  can  only  recover  therefore  on  the  strength 
of  its  own   right  of  possession,    and  not  on  the  weakness  of  its  ad- 
versary.    Helper,  v.   fteleepn,,    83  111,  App.    324,   330;   Perfect  Balttinn 
%Uk&  v.  <l>M%tj&&»   154    Ul.   Ap,».    637. 

The  isain  ground,  however,  on  whic*)  w©  re.  set 

aside  the  finding  ef  the  trial  court   is   that  th*  evidence  is  directly 
conflicting  on  the  material   Issues.     The  rule  is  a  f miliar  one  that 
where  "there   is  a  contrariety  of  evidence  and  the  testimony  by  fair 
and   reasonable   intendment  will   authorise  the  v«rrtiet,   even  though  It 
way  be  against  the  a^arent  weight   of  the  evidence,   a  reviewing  court 
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will  not  set   it   aside."     Carney  v.   3he$ay.   395  III,,   73,   83.     to 

the  same  effect   ure  the  following  cases*      I.    0.   Ht    -U,  Co.   v. 
£iUift,    63  111.,    317,    319;   B^jley  v.   Palmer.   193  111.,   1», 
It   is  »lso  the  rule  that   a  verdict  will  not  bo  disturbed  merely 
because  the  owl  den  oe  Is  doubtful.      ■l«1..C«,  ,f.-:Ti  J\r  ^.   t.   CqwIcb,. 
32  111.,   116,   121;    BeForrest   v.   Odjcr,   #»  111.,   •      ,    --•  1.      It   is 
hardly  neoes^ry  to   state  that  the  finding  of  a  court   to  entitled 
to   the   sasno  weight   and   consideration   as  the  verdict  of  a  jury. 
?lsjc  v.  K©j»2ing,  169   111.,   108,   108.      V«  hare  set  out   the  testi- 
mony at  length  on  the   controlling  issues  in  the  c^se,    *nd   the 
conflicts  are  so  direct   m4  obvious  as  not  to   require  t*ny 
discussion* 

It  is  contended  by  counsel  for  defendant  that   the 
affidavit  of  Lunken  AR4   certain  other  evidence   for  Hie  plaintiff 
was  inadmissible.     As  no   cross-errors  have  been  assigned  by 
counsel,   the  rulings  of  the  court  have  not  been   save-1   for  review. 
ii&j&m  *.  3,roTB,«  aa  ai.,  soi,  315;  atoweii  v.  aa.oBQBT.  190  m., 
453,  454.     irurtherw©  re ,    since  it    is  our  opinion  that  the  jwd 
should  be  affirmed,   it  is  not  necessary  to   consider  the  objection* 
in  regard  to  the  evidence;  nor  is  it  necessary  to  decide  the 
question  whether  a  demand  was  reade  or  was  necessary* 

JttDaMSST   AJ  ! 

Hatehett,  P.   J.,   *snd  'icSurely,   «T. ,    concur. 
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..    R.  BARSK8  k  CO,,   *  Corporation,    \\ 

Appellee,  ) 

)        APPEAL   VfiOlf  MTjBil  .       . 
▼a.  ) 

0?   CHIC AG    . 
CHICS      ,        , .. I JiK   A  ML^ATJISB  X.I4K,      ) 
ft  Corporation,  ) 

Appellant,      ) 

I 


J0Hli3TOJI   TOLlVSRffO  THIS   OffXHXO*  OF   THS   COURT. 

The  appeal    in  thia  east   iss  fr*»  *  Judgment  of  the 
Municipal    court  of   the  City  of  Chicago  on  a  verdict  Ik  favor  of 
appellee,  A.  K.  Baroe*  &  Company,  a  corporation,   for  #1150,     The 
action  was  "begun  by  appellee,     The  etat*««&t  of   claia  alleges 
that  appellant   is   indebted  to   appellee  for  certain  forzsa  of  «x» 
perse  bills  printed  and  held   for  delivery  by  appellee  for  appellant 
at   appellant'®   fascial    instance    and   repu*«t. 

The  gist  of  apx^ellint 'is  defense  is   that    t&e  printed 
fer?n»  in  Question  were  printed  on  appellee  '»   "own  volition  and 
responsibility,"  without   any  revest  by  aapallaat,    In  accordance 
with  a  custom  extending  over  a  number  of  years,  whereby 
would  print   and  keep  in   stock  forms  such  as  expanse  bills  and 
waybills  appropriate  for  the  use  of  appellant;    fro*  thia  stock 
appellant  had   the  Sight  to  order  such  quantities  as  and  when   it 
chose  and  pay  for  the  saae  whan  delivered. 

The  evidence  shows   th  til  sat    and  »  had 

been  doin{{  business  together  for  about   twenty  y«a<  I  •  nuoualy, 

During  this   time  appellee  printed   all  of  the  expanse  bills  and 
waybillB  that   a?  pell  rait   ever  used,      Th<?  custo*  was  for  appellee  to 
try  to  estimate  annually  the   probable   amount  of   forrr.9   appellant 
wouli  need   for  a  year  and  to  print   that  aweunt.     These  forris  were 
kept   in  stock  by  appellee  and  w«?r<*  delivered   to   appellant   on  ap» 
p ell aot .  •  s  order.     Bills  wsre  rendered   to   appellant  when   the 


J  * 


to* 


■ 


-Jl* 


deliveries  w.-re  stads,   and   the  bills  ware  paid    in  the  usual   course 
of  business.      The  price*  varied,    depending  on  the  market.      Ap- 
pellee fixed   the  pries  when  it  printed  a  "particular  lot"  of  forme. 
Th#  forro  would  be   invoiced   "at   the  cost  when   thwy  wers  printed." 
Thie  had  been   Ions  "over  a  course  of  years." 

The  principal  question   in  the  case   is  Aether  ap» 
psllant  ordered  appellee  to  print  the  for?>s  In  qusttlsn,  st 
appellant  has  on  hand,  or  whether  appellee  printed  thws  on  its  own 
aotion     n        t    its  own  risk.     Appellant   contends  that   it  did  not 
contract  for  the  printed  foraa  and   is  not  under  any  legal  obliga- 
tion to  pay  for  them.     Appellee's  contention  is  that  there*  ie  a 
valid,   enforceable   contract   consisting  of  a  present   a?*le  for  futurs 
delivery;    and  that   the   contract   implisd  that  appsll&At  would  *«• 
ospt  delivery  of  the  forsas  in  Question  witnin  a  reasonable  tiass, 

JProsn  tho  ovidenc©  it  appears   that  the  negotiations  for 
the  forms  in  question  began  -*ith  a  letter  of  March  11,   1920,  from 
a  representative  ©f  appellee  named  Sless  to  a  representative  of 
appellant  Bated   Charon.     The  letter  in  subat^nce  ia  as  follows; 
*Th«re  ie  enroute  108  r*ar.s  and   350   sheets  of  39?-  S   &♦$  -  fS#  Juts 
*nila  which  was  ordered  for  your  oxnanse  bills,  Form  5,   and  ^hich 
will  jsake  616,200  of  the  above  blanks.     V«  have  figured  out  how 

raany  hav«  been  used  of  each  forw  by  the  different   stations  and 

be 
have  cosse  to   tho   conclusion   that   they  should/run  in  quantities  &s 

mentioned  below;     (Then  follows  the  est  lasted  amounts.)       *©  h*ve 

on  hand  frora  the  previous  runs  187,000  i'ora  5  .iil^aukee  to  vhicago 

and  15,000  Fora  5  Haelne  to  Milwaukee.     The  last  two   iteass  have 

been  taken  into  account   in  dividing  the  present   run  which  #e  think 

will   corse  out  as  evenly  aa  can  possibly  b?    sstlaaisA*      Si'  this 

seeets  with  your  approval,  you  will  kindly  acknowledge  receipt  of 

this  letter,  giving  ue  authority  to  proceed  -with  the  above." 

About   th*  tit»e  thie  letter  was  written    t.Mr*»  was  » 
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telephone  conversation  between  Gless  and  Church  in  regard  to  the 
matter,     Glees  testified  that  be   told  Church  that  the  *paj>er  wm 
cowing  in;"   that  Church  told  him  "to  go   to  work  to  figure  out 
what  quantities  they  were  aupooseJ   to  run   in;"   an -J   that  he. 
Gloss,  did   to  an*     notified  Church,      According  to  Church, 
Gleee  informed  kin  in   the  tele-phone  cony  creation  that   "there 
would  have   to  be  a  change   in  the  pap^r;*  that  he   "could  not 
got  the  paper  they  had  boon  using."     Church  also  testified  that 
Glees  "submitted  some  samples  to   try  out."     Liarcb  17,  19$  , 
Church  wrote  to  Glees  as  follows:      "Confirming  my  feel»phone  com- 
munication this  date,    relative  to  cxvense  bill  psapar  you  have  on 
hand,  would  say  you  are  no*  »t  liberty   to  proceed  with  the  print- 
iug  of  expense  bills  on  plans  outlined  in  your  communication  of 
the  11th  Inst," 

March  23,   19  20,  Cleas  wrote  to  Church  the  following 
letter:      *Ws  are  entirely  out  of  Forms  13  Waybills,  14  station 
Record   M4  17  Warehouse  Heeord.     Wo  ar®  proceeding  with  printing 
20,000  of  each  ©f  the  three  forms  and  will  carry  them  in   stock 
for  you  as  we  hav*  do&o  In  the  pust.      If  this   is  not   satisfactory 
kindly  let  us  hear  from  you  by  return  m«4Xf- 

T©  the  above  letter  Church  replied  March   84,   1930* 
as  follows}      "In  reply  to  your  favor  of  the  13rd  isst.    rouid 
say,   it  will  be  satisfactory  to  us  to  keep  on  hand  the  stock  of 
Way  Bills,   stationary  records,  and  Warehouse  Records  which  you 
refer  to»" 

Appellant's  auditor,  massed  Ott,   testified  that   in 
the  fall  of  1921  Gloss  called  him  on  the  telephone  and  want 
know  why  they  didn't  order  more  I  bills,    ■*£  1 

told  him  that  th«  business  had  fallen  off   sad    the  expense  bills 
wore  not   required. 


- 
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Glass  t#etifi«?d  that    to  February  or  Karaa,  192S,  be 
asked  Church  why  hr   die*   uo\    t  iki   some  of  the  form*  and  that 
Church  Bai4  ha  Nouii  look  late  it."     Fabruary 

wrote  the  following  lottos  to  Church:        **»  par  our  converoation 
over  ti.e    'pcone  bows  d&ye  s^o,  you  requested  rae  to   f:lvc  you  a 
li»t  ef   the  fora\8  which   we  hy.vc  on  aaad  for  your  line,  which  we 
are  please*,    to   give  you  &e   fallow;        (The  list   follows.)      Moat 
of  these  ferae  we  have  had  on  hand  for  more  than  two  years  and 
trust  that  your  business  will  t>ick  up   so  that  we  saay  be  able  to 
move   thess  faster.  * 

iilesa  test    .  that   in  '.'arch,  -aksd  Church 

"to  rerevo  bosj©  »f  ,*    Mid   that   Qaarols    said  he  "would 

look  Into   it . " 

Harch  50,  19  29,  Gleso  wrote  the  following  let  tar  to 
Church?      fll»leaae  refer  to  our  letter  of  fojbrttary  3rd  in  rej 
to   fOras  aisioa  u»o  have  on  fa  &d,     ffo   9*0  giving  you  0  rcri«5-sd  list 
below  as  follows;       (The  list  follows.)     The  total  saavat   of   the 
ahove  list  assounta  to  vl,137.Su  an4  we  have  charged  against  you  on 
our  hooks  amounting  to  #515.     ^>  aiuet  know  at   oao  in- 

tend to  do  on  the  atove  aattav  or  lake  o«.v  to  collect  this 

account.     Kindly  let  us  baa?  i'row  you  in  regard  to   tfee  above 
oblige.* 

we  are  of   the  opinion  that   the   evidrjr.ee   patablishos  a 
valid,   enforceable  contract  bst-seen  fcfco  saz 

The  theory  that  Mo- 

tion on   its  own   "initiative"   sad  "at   it®  ova   rick*   In   inconsistent 
with   the   flvidersoe.     from  the  evidence  it   clear:  >ar«  thv 

pellee  asked  i'cx    sad   received  a.  p   print 

Couneel   Tor  appellants  verHct  is 

contrary  to    an  instruction  given  by  the  court  aM.0%,    in  defining 
what  was  necessary  to   constitute  a  contract   in  the  eaao,   told   the 
jury,   s-wng  ether  things,    that   they  wuet   believe  frors  the  evidence 


that   apoellant   agre<jd  to  pay  for  the  forms   in  fjuention   "at  a 
stipulated  mounl  or  fririce;"   end   oounoel  assort  that   there   He 
not   a  syllable  of  testimony   In  was   to 

be,   or  that   tbo  defendant  agreed   to  pa;    t]  ,  ■  do  net 

thick  that    the  contention  of  counsel    is   correct.      ihe  evidence 
■hows  that   it   was   the  custom 

«!?t»(*ii  .mt    an4  appellee  dealt  together,    to   fix  thi  for  the 

ferae  at  the  time  they  wr*re  prints  and   to  invoice   then  at  that 
price;    i  A   the  price  varied  depending  upon  tl 

evidence  also   shoxs   the  p..  :.  ,    the   forma   in  question,   computed 

in  accordance  arith   kl  Bt  price  at   the  ti  ma  wsar* 

printed.     In  our  opinion   :  'to lent  e*  c  thn 

Jury  to  have  found  in  accordance  *i  ;..h  the   instruction  that 
appell.*nt   '"agreed  to  pay  a  stipulated   asiount  or  price*  for  the 
forme  in  question, 

6etitno«l  f»j  Hants  e&atend  taat  -i«e  h=ia  net 

proved  its  case  b.y  a  preoeaderanoe  of  the  evidence*      In  the  ease 
at  bur  we  do  not  thinic  that   the  vtftfitrt  i*  n»if««ily 

against  the  weight  of  the  evidence. 

For  the  reasons  stutad  the  Jud^aent  is  afflr 

.     '  .       33, 

Matchett,   P.    7*tf  and  -ic  Purely,   J.,   concur. 
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aa.  ju  mas  jcmjtoh  aauvjsnaD  sphb  opiitiom  of  *xa  em*. 

This  is  an  Appeal  by    *»a  Carus,   who  was  found  guilty 
by  the  Municipal  Court  of   the  City  of  Chicle  ef  disorderly 
conduct  under  an  ordinance  of  the  City  of  Chicago,   and  was  fined 
§100.     "Tie   appeal  ia  one  ef   two  appeal*,   which  were   prosecuted 
separately  by  %na  Carus  and  J.    (falter  Leopold,  both  of   whom 
were  found  guilty  by  the  Kunioipal  Co.jrt  of  disorderly  conduct. 
The  separate  appeals  were   OOliaelidated  for  hearing  in  this  court. 

The  complaint  ofttayges  appellant  and  J,  Walter  Leopold 
with  assaulting  Harry  L,  Kewaan  and  Tereea  Hewamn. 

The  principal  ground  upon  which  it  le  sought  to  rowerae 
the  Judgment  of  the  Municipal  Court  ia  that  appellant  and  Leopold 
were  not  tU  aggreatioro.     The  alteration  began  in  the  ron»  of  the 
hotel  occupied  by  Me  man  and  hi  a  wife  and  ended  in   the  hall  lead- 
ing  to   the  room.     ?h»   testimony  as   to  who   were   the  aggreasora  is 
conflicting,  but  w*   are  of   the  opinion   thnt  on  a  fair  construction 
of   all  of    the   sridenoa  appellant  and  Leopold  were    clearly  the 
aggressors.     The  substance  of   the   t?    timony  of  Herman  a*  his  wife 
la  that  appellant   c;  lied  up  Hexeann  in  his  room  by  telephone   about 
12:30  at  night  and  asknd  him  if  she   could  come  up  and  "ha we  a  little 
chat*  for  a  few  moments;    feat  nothing  was  said  about  i.  o  old   accom- 
panying her;    tb«t  <*hen  appellant    jrriwed   at  SeaMan'a  door  Leopold 
w»e  with  her;    tkat  Leopold  said  to  Hewetan,    »»o»  I  hawe  got  you 
where  I   want  you,*  and  without  any  provocation  Leopold  and 
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appellant  assaulted  Newman  and  hi  a  wife. 

Briefly  atetod,    the   testimony  of  appellant  is    thnt 
she  wad  Leopold  were  dining  with  none  friends  oa  the   Diktat  of 
the  altercation,   and  one  of   the  friends  told  appellant  mnd  Leopold 
that  I*e«man  had   called  Leopold  a  pi»p;    thnt  Leopold  "got  very 
much  infuriated;"   that  appellant  telephoned  Se*enan,   went  to  his 
room  ,,nd    latad  him  if  he  haa  made   the  ranark;    thnt  Haimien  "put 
up  hi  a  hands"  and  he  and  Leopold*  began  to  fight,    thf.t    the  only 
part  that  appellant  took  in  th«  affair  was  to  try  to  prevent 
Seaman* s  wife  from  getting  his  gun  which  he  had  staked  her  to  got. 
Leopold  testified  that  hia  and  appellant* »  "purpose  in  going  up 
to*  Bowman's  "room  mm  to  usoertain  whether  he   said   a  certain 
thing  flfhich  I   van   informed  he   eaid."     The   testimony  of  Leopold  on 
direct  examination  an   to  what  happened  when  he  went  to  S8ewman*a 
rows  la  aa  follows:      *$h*n  I  knocked  at  the  door  SJe-wman  ope 
it.     I   entered   the   room  and  aafe«4  him  what  he  meant  by  calling  me 
such  a  nanfc.       hen  I   first  entered   the  roan  I    Bald,  'Hello,  Harry.' 
and   ©hook  handa  with  him*     X    then  aftked  hem  r^iat  he  meant  by  call- 
ing me  a  pimp  and  he   «&yo9    '  ><hy,   what  deea  thia  mean*1    and   in  aay- 
lag  that  ho  put  up  his  handa,  and   wi  nam  i%  out.     1  hell  eve  ho 
struck  me  first  and  then  1   struck  him."     On  oo»a«-<Rx.?mim  tion  Leopold 
testified   thst  ho  did  not  "know  if  he  struck  me  or  not,  every- 
thing  sent  so  quickly," 

From  the   testimony  on  behalf  of  appellant   there   ia  only 
one  reasonable  conclusion  to  be  drawn,  end   that  ia   th.it  sppelxan* 
and  Leopold  were    the  aggressors,     In  our  opinion  the  judgment  of 
the  trial   Oourt  was   correct,    and  is   therefore  affirmed* 

jtn  tamm  . 

Katehett,      .  J.,   and  Mc;<urely,   :  .,    concur. 
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CITY  0»  9H1CAQO,  '^QOl'  -     ~ 

Appellee.  '    O/C    ^ 

Mri«  H  ■   DXttYKfUID  tKa  OPIUIOH  OP  THK  COURT. 

This  is  an  appeal  by  J.   Waiter  Leopold,   who  was  foun  «i 
guilty  by  *he  Municipal  Court  of   the  City  «f  Ohio age  of  dis- 
orderly conduct  under  an  ordinance   of   the  ^ity  of  Chicago,    and 
was  fine;?   |106.     The  Appeal  is  one  of  two  appeals,   which 
prosecuted   separately  by  J,     alter  Leopold  and     mm*.  Cams, 
>oth  of  *hem  were  found  guilty  by  the  Municipal  C  «rt  of    lis- 
orderly  conduct.     The  separate  appeals  were  consolidated  for 
hearing  in  this  court. 

The   complaint  charges  appellant   and  I'lmma  Cants  with 
assaulting  Harry  l.  Ketaaan  and  Teresa  hewnan. 

She  principal  ground  upon  which  it  is   sought  to 
reverse   the  judgment  of  the  Municipal  Court  is  th»t  appellant 
and  Unsa  Cams  were  not  the  aggressors.     The  altercation  began 
in  the  room  of  the  hotel  occupied  by  Herman  and  his  wif«- 
ended   in   the  hall  leading  to   the  roo*.     The  testimony  *>«  to 
who  were   the  rigfjressaors  is  conflicting,   bu  r*  of  the 

opinion  that  on  t  fair  construction  of  all   Hm      ^denee   appellant 
and  £ma  Cants  were   clearly  the  aggressors*     The  substance  of 
the  testimony  of  lie  wan  and  his  wife  is   that    -«a&  Cams   called 
up  Besman  in  his  room  by  telephone   nbout   18310   at  night  ana 
asked  him  if  «h«   could  e<w»   up  and   "have  a  little   chat*  for  a 
few  moments;    that  nothing  was  »t«id  about  appellant  accompanying 
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her;    that  when  %ma  Carua  itrrived  at  l*e*man*«  door  appellant  was 
with  her;    that  appellant  said  to  Kcman,      "Kow  1   hare  got  you 
where  1  want  you*"  and  without  any  prove  cation  appellant  and 
-mma  C),  me   •>«  vaulted  liewninn  t»nd  hio  wife. 

Briefly  stated  the   testimony  of  appellant  is   that  he 
and  nmms  Cams  wort*  dining  with  some  friends  en  the  night  of   ihe 
alter option,    find  one  of   the  friend*   told  ap,.«li;,ni  »nd  -mma 
Carus  that  hewman  had  called  up ,>el!wit  a  pimp;    that  appell  nt 
"got  very  much  infuriated;"   thet   Srnma  Carua  telephoned  Hewman; 
that  ..:•;««»  Casus  and  appellant  ■••*»« t  to  Ketman't  room  and  asked 
b.ia  if  he  had  node  the  remarks    ttont  Kemnati  "put  up  his*  hands" 
and  he  »nd  appellant  began  to  fight;    that  the  only  part  that 
Amnm  Carus  took  in  the  affair  was  to  try  to  prevent  'fiev«H«,« 
wife  from  getting  hio  gun  which  h?  had  naked  her  to  get, 

eliant  testified   that  hi»  and  Jmm  Carus'    "purpose  in  going 
up  to"  Uewnan'e   "room  was  to  ascertain  whether  ho  oaid  a  oertain 
thing  which  1  was  inforsted  he   said**       the  testimony  of  appellant 
on  direct  examination  m  to  what  happened  when  he  went  to 
Hewmaa's  ro  m  ia  as  follows:      ,1  hon  I  knocked  nt  the  door  Seaman 
opened  it.     1  entered   the  roan  and   asked  him  what  he  meant  by 
calling  mo  such  a  name,      vhen  I  first  entered  the  ro«  I  a  aid. 
•Hello,    -ar^y.*   and  shook  h  nds  with  him.     1   than  asked  him  what 
he  meant  by  calling  me  a  pimp  and  ho   said,    'toy,    shot  doee  this 
mean,'   and   in  saying   that  he  putjgil*  hands,  and  we  had  it  out. 
X  believe  he   struck  me  first  and  than  X  etruek  at  him,"     On 
eross-exaisinntlon  appellant  teati?  ied   that  he   did  not  4*know  if 
ho  struck  me  or  not,  everything  went  oo  quickly." 

#rom  appellant's  o*n  testimony  there  is  only  one 
reasonable    conclusion   to  be  drawn,    sad   that  is   that  appellant  oad 
~m*aa  Caruo  were   the  ag^resuora.     In  our  opinion  the  judgment  of 
the   trial    court  was   correct,    and  is   therefore   affirmed. 
Matohett,  ?,«%,   and  Mo^urcly.J.,   concur,     WOWER  tmimMb* 
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*314A  K?>L'»IK, 

Aprcellee, 

▼». 

F.   W.   HARSH,    Jr.,    et    al., 

■   M'll'UitS. 
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tTOU   HSLZtSB  i  01  IS 

This  ie  an   appeal    fro»  a  judt^ent   of  the  Municipal 
courtef  "hioa^o  on  a  ftffdiet   Xi    tWTQX  of   appellee  i«  an  action 
of  forcible   tftfitry  and  detainer  brought  fey  appellee  ttgaiant   ap- 
pellant, 

June  1*,   19  SS,   uppnllt*  purshaaed    -he  or  end  sen  in 
question,  on  P5&i©h  was   situated   an  apartment   building   containing 
nine  apartments.     At   the  tise  of  the  parohaae  appellant  ras  the 
l«e*e*  of  the  building  tinder  a  vril  ten  lftasa.      Ifac  Jesse  wae 
duly  aligned  to  appellee  "by  the  lessor.     All    of   the  •   lentf 

were  occupied  by  tenants   and  the  original  action  included   the 
tenants  as  defendants;    but   en  the   tri-jJ    of   fcl*«  e&ee   appellee 
dismissed   the  action   as   to  the  tenants.     The  lease  cf  appellant* 
contained  tne  following  provision; 

Said  lessor  reserves  the   rigid    to  to   thie 

le&e*  at   any  tine  during  the  terra  hereof,  If  ft  aid  lessor  shall 
•ell   said  premises,   upon  giving  to   said  leasee  thirty  days  written 
notice  thereof.     Upon  such  termination,   if  the  aaaae  shall  take 
place  within  two  (S)   years  from  the  date  haeeof,  leecor  agree*  to 
pay  to  leasee  a  suss  equal   to   3$  v#t  cent,   uoon  the  price  for       ich 
said   premises  are   sold.* 

Pursuant  to  this  provision  both  the  foraer  lessor  and 
the  appellee  served   appellant!  with  notices  of  the  sal*  of  the 
premises,   and  of  an   election  to  terminate  the  le«M«     Appendant 
refused  to  reeogniae  the  termination  of  the  le  •■**••     The  trial 
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was  had  before  a  jury.      The  court  dirjictoi  a  verUct   for  aoo«llee. 
•Several  error*  ere  relied  on  for  reversal  by  apoellant. 

it   ie   contended  by  counsel  for  appellant    thai    Dm 
signature  of   appellant  to  the  leave  was  not  orooerl v  proved. 
Henry  A.  B*rf:er,   a  witness  for  appellee,  testified   that  he  was 
acquaint ert  with   the   signature  of   appellant    from  having  seen  it 
a  number  of   times;    and  that   in  hia  opinion  the  signature  ***  that 
•f  aopellont.     He   also  testified    that  he  had  never  Bean  appellant 
write  hie  nawi;    an.i   that  he  Ala*  not   "kno"?14  VfesHuKr  appellant  was 
the   mm*,  o^reon  who  'srrote  the  natne  on  the  lease  as  who  wrote  the 
eame  namte  on  certain   checks  which  he,   the  witness,  had  e**en.     To 
render  the  witness   competent   to   testify  as   to   eppellant*a  hand- 
writing,   it  was  not  necessary   for  the  witness   to  have  seen  appellant 
write;    and  it  was  not  necessary  for  the  witness  to  *"kno^w  that   the 
signature  was  that  of  appellant.      It  was  sufficient    that   Ike  wit- 
ness beeawe  acquaint*;:!  witto   lh*  handwriting  in  business  transac- 
tions and  that  he  was  abl<*   It  £ ive  an  "opinion"  as  to   the  hand- 
writing.     Rig&*  *•   £fiH£il.   **2   ill*.    *«*«    457;   Ig^rd  of   Tr&sj&ejs. 
▼.  J*lsenh„ej,!gr,,   78  111.,   22,   23;  £gjg|  v,  i^ake,   3d  III.,    363,   388. 

Counsel  for  appellants  further  contend   that  it  was 
error  to  render  Judgment  against   appellant   alone;   that   "several 
Jud  ^eritt*   should  lUKVi  fetSB  "rendered  for  the  various  portions  of 
the  premises  occupied  by  the   several  defendants.*     3e c|_ipjL  Al 
of  Chapter.  37  rel-^tin^  to  lorcibl*  '-ntry   and   ")etniner  provides 
that   "all  or  so  »<wiy"  of  the  occupants,    as   the    'plfUJ 
ffll^ot,*  may  b«  joined  an  defendants  in  one   suit. 

It   is  next  objected  by  counsel    '  i 
there  is  no  proof  that   appellant  ^ias   in    possession  of  any  part  of 
the  premises,     Proof  of   "physical  possesion"  ty   sppslla&t  was 
not  necessary,      ^pr^e   J,   Cooky  Co.   v.  £JLtjt£U&3k!L*  131  111.   App . , 
133,   136.     In  Peters  v.  Salke.  170  ill.,   304,   the  court  said 
(pp.    313,   314):      "It  has   always  been  held  by  this  court  that 
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pesseasion  through  &  tenant   is  actual  T>osseseion  by  the  landlord." 

Counsel   for  appellants   further  content  that   It  waa 
trror  for  the  court   to   allow  the  husbaui  of   appellee  to  testify 
la  behalf  of   ap-nellee.      The  action   In  the  ease  at  bar  related  to 
th©  separate  property  of   appellee,    and  under   section  5  of   the 
evidence  Act   it  was  competent   for   the  husband   to  testify.      It 
would  he   competent   for  hiae  to  testify  ev«n   though  the  title  of 
appellee  should  not  be  admitted.      J.   Qberjaaafin  Brewing  y.Q.yp&jHff  v. 
Caroline:  ohleraing.   33  111.  *pp* ,   353,   387;  ^ci*a.il  v.   41e*q$r.   68 
224,    225. 

The  next  object  ion  of   counsel  for  appellants  is  that 
the  court   erred  in  not   admitting  a  copy  of  a  warranty  deed  offered 
by  counsel  for  appellant*,     The  copy  was  not   certified  by  the   re- 
corder end  wet®  properly  excluded.      ffudspn.  ▼.   Freyte^.   266  111., 
24,   30.      It    ie  as verted  by  counsel   for  appellants  that  a  specific 
objection  raa  necessary  aad   that,  none  was  made.     The  case  of 
Cant well   v.    ^tock^an'r   Bank,   187  111.,    275,    279,    la   cited   in 
curort  of  th©  contention.     The   record   shows  that   when  the  copy 
of  the  deed  was  offered  the  court  asked  specifically  whether  it 
was   "a  certified   wopy,  * 

The  court   did  not  err  in  directing  a  verdict   in 
favor  of  appellee.       The  Jud.jaent  of  the  court   is  affirmed. 

Matchett,  P.    J.,    and  AcSurely,   <?•  ,   concur. 
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SIR.    J!?3TICI   J0V*»T0M  BBCI  TIB  OPINIO*  03P  TFT?   COURT. 

This   is  an  action  on  a  promissory  note  for  31693.68 
»rou«bt   by  appellant   against   appellee,   the  maker  of    the  note.     The 
defense  of  appellee  was  that   the  note  was  without   consideration, 
and   that   it  was  executed  under  duress.     The  case  was  tried  before 
a  Jury.     The  verdict  was  in  favor  of  appellee.      Jud.jment  was  en- 
tered upon  the  verdict,   and  appellant  prosecuted  this  appeal  frora 
the  Judgment.     Only  two  witnesses  testified  on  the  trial,   ap- 
pellant and  appellee*     their  testimony  is  directly  conflicting. 
Appellee  testified   in   substance  that  while  he  was   employed  by  a 
Coal   cotapany  as  a  salesman,   appellant,   *irho  was  engaged  in  the 
real   estate  business,   asked  hi?  to  enter  appellant1*   employ;   that 
he,    appellee,    told   appellant    that  he  had  not  had  any  experience 
in  the  real   estate  business;    that  appellant   said   that   all  he  would 
have  to   do  roul!  ba  to  wake   sales  and  that  he,    appellant,  would 
close   thaw;   that  he,   appellee,   toll  appellant  that  he  would  "have 
to  have  a  salary*   as  he  bid   five  children   to   support;    that   appell- 
ant  offered  to  give  hit  a  salary  for  a  year  of  $4o   a  week;   that 
after  this  conversation,   about   a  week  later,  appellant   ur*<ed  ap- 
pellee to  co»e  to  *^crk  for  him,   offered  appellee  a  salary  si 
week  and  a  commission  on  all   sales  over  150  a  week;    that  tunp  ap- 
pellee,  started  to  work  for  appellant  on  tfay  10,  1920,    sad  worked 
continuously  until  March   5,  1921;    that  during  that   time  appellant 
paid  htm  #60  a  week.     The  facts  relating   to   the  signing  of  the 
note   in  the  case  at  bar,    as  testified   to   ;  ■iee,    ire  as 

follows; 
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"March  5,  1921,  waa  on  a  Saturday,   arid  I  worked  that 
I  saw  Mr,   kunkel  all  day.      Then  about  nine  o'clock  in  the 
•Toning  ho  called  me  into   the  private  office  and  gave  oe  a  check 
which  I  fM  to  have  had  the  -week  prior  to   that,  the  week  follow- 
ing the  26th,   and  the  check  had  not  been  endorsed  or  ai^ned  by 
him;   and   I  take  the  check  prior  to  that   and  goca  out   and  caahee 
it,   and  the  fellow  says,    'It   is  not    Binned.  *     So  I  had  to  taka 
the   check  bstek  and  h*ve  it  signed  by     r.   Kunkel,   *»nd  he  didn't 
eign  it.  until  Saturday.      Saturday  night  he  called  me  In  the 
office  and  c&id,    ♦Ch.ria,   cane  la  t  your  check,*   calling 

me  into  the  private  office.     That  was  on  March  8,  19  21,  nine 
o'clock  in  the  evening.      'Here   Ir  your  wheck, '  he  said,    and  with 
that  he  turns  around  in  hie  revolving  chair  and  faced  north  by  a 
little  table  that  was  there,   and   aaya,    'Here  is  a  note  I  want 
you  to   sign.       Here*  he  said,    'is  a  note  1  want  you  to   sign.'     1 
told  him  I  would  not   sign  itj   that   I  hs4  no  agreement  with  him 
regarding  any  note;   and  he  aaid,    *Well,you  sign  it.     fill  you 
aign  it?*     I    aaid   1  would  not.     1    aaid,    '1   can't  do  it,'   and  he 
aaid,    'You  -will  do   it.'     I    said,    '1  can't   do   it,    I  don't  owe  it.' 
And  Sx»  &unkel  had  a  g-*n#   mA  h$   e&ya,    'If  you  don't   aign  that 
note  I   will  take  your  life,'   and  I    says,    '1    can't  do   it.*     And 
than  ha  geta  up  and   takes  a  chat  at  me,   and  mi  seed  ne.      And  that 
la  how  I  hapoQned  to   sign.     And  he  had  his   eon  there,  George,   and 
both  of  them  mw&9  me  si£K  a  note.     He  told  George  to  turn  out  the 
light*  from  their  private  office   a©  we  *ould  he  hack   in  the 
an*  both  there  fought   '1th  me  until  I  juot  had  to  do   it,   and  they 
kept  me  there  three  houra,  till   aftsr  twelve  o'clock  that  nl^itj 
anl  then  he  eaid,    'Bare,  you  *on«ef-a-bitcb,   aign  it  over.' 
waa  on  another,   a  second  note;  he  dated  the  firat  one  better  - 
and  I  picked  up  one,   and  that   ia  how  I  happened  to  have  a  copy. 
At  that  time  1   signed  two  notea.     He  said  the   signature  waa  not 
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good   enough,   that  I  could  write  'batter  than  that   If  I  wanted  to." 

Appellant  testified    that    .m»llee   solicit**  him  for 
employment;   that  appellant    told   appellee  that  his  wen  were  **• 
ployed  on  a  ooajr.ission  biois;   that   sometimes  t  >ellant,   ad- 

vanced bk«n  sioney;   that  appellee  asked  -nt   if  he   could 

do  that   for  Mm;    that  he,    appellant,   agreed  to  advance  aonelle© 
#50  a  week;    that  he,    sppell ant,   never  told   appellee   that  lie  -*ould 
pay  appellee  a  salary* 

.--illant  testified  further   that    the  note    In  'aeatien 
was  not  signed  and   delivered   to  hla  on  March  5,  19  91;    that  the 
note  »as  delivered  to  hla  on  J*munry  9,  19  21,   and  that   at  that 
tiise  he  had  advanced  anpellee  weekly  payments  "by  oheeks  amounting 
t©  $1693.68  (the  ataount  of  the  note  in  question)*     The  weekly 
checks  p*4«  to  apuelle©  ^ere  Introduced  in  evidence.      ":n  the  cheeks 
there  is  the  notation  "adv.   ace**     &pp*ll*«  t#«tifi«4  that,   the  no- 
tation meant   "It  was  to  he  charged  account  of  services  rendered** 

appellant  testifiei  that   on  starch  5,    li^a,  he  asked 
appellee  to   sign  a  note  for  about  #400  for  cheeks  that  h<«ut  heen 
advanced  by  appellant,   and   that   appellee  refused   to   sign   the  note. 
On  the  question  of  duress  appellant  testified  that  he  did  sot 
shoot   at  appellee  or  fire  a  shot   in  his  presence- ;    that  no  blows 
■were  struck  -   "absolutely  n©;"  that  he,   appellant*,  was  "perfectly 
friendly,   abaolut sly."     Appellant  testified  that   the   rear  door  of 
his  office  was  i.ear  the  exits  of  an  adjacent   theatre.     Appelle© 
testified  that  there  ver®  no   exits  near  appellant's  private  office; 
that   there  was  a  "-walk  along  there,"  but   that  "nobody  cotacs  in  or 
goes  out  there*" 

Counsel   for  aepellaat   contend  that   there  is  "»©  pre- 
ponderance of  evidence   in  favor"  of  appellee  "upon  the  plea  of 
duress"  and  that   "the  verdict  is  against  the  evidence."     In  the 
case  at  bar  the   evidence  ia   directly  conflicting  on  the  question 
of  duress,   an  3  the  rule  is  *ell   settled  that  ^rhere  there  ia  a  eon- 
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fliet   In  tho  evidence  the  verdict  will  aot  b«  set  aside   If  the 
the  facts  And   circumstances,  "by  fair  and  reasonable   intendment, 
will  authorise  the  verdict,  notwithstanding  the  verdict  may  appear 
to  he  against   the  strength  and  weight  of  the  evidence.     VhjL  Illinois 
CaSlOkLiX.  J2*«  v-  tUJJU.   M  Ul.   SI?,   319;  Br^jey,  v.  *>alme|;. 
IBS  111.  15,   09;   Qaroej  v.   3heedyf   295  111.   78,   S3.     The  mere 
faot   that  there  were  only  two  witnesses    La  the  c&se   at  b*r,   ap- 
pellant and  appellee,    and   that   their  testimony  is  in  direct  con- 
flict  do«a  not  of  itself  justify  the  contention  that   the  evidence 
it  evenly  balanced.     The  jury  may  not  have  considered  tho  t 
aony  of  the  witnesses  of  equal  credibility.     She  inherent  im- 
probability of  a  witness'   testimony  And  his  ©ciiin^r  and   demeanor 
while  testifying  are  some  of  the  matter*  which  isay  he   considered 
In  determining  the  credibility  of  a  witness.     Podolakl  v,  3 tone . 
186  111.    540,    548,   549.      *ko  bill  of  exceptions  or  certificate  of 
evidence  attempts  to  or  can  reproduce  fully  and  accurately  the 
countenance,  tone  of  voice  and  manner  of  the  witness  while  testi- 
fying."    ay ret  v.  Ay res,  142  111.   374,   375.      It  haa   been  expressly 
held  even  in  a  criminal  case  that  *the  fact   that  there  was  only  one 
witness  testifying  to  the  efanioeion  of  the  crime,   and   that  he  waa 
contradicted  by  the  defendant,    is  not,   alone,   sufficient  tc   Justify 
a  reversal,1*     Th.e.  People  v.   *urofc.  277  111.   Q?i,   626. 

Ceansel  for  appellant   contend  that  appellee's  testi- 
mony in  regard  to  duress  is  uncorrohorated   and  Is  *iasuf  I  to 
meet  the  rule  that  he  haa  the  burden  of  proving  such  a  defense  to 
the  note."     1 1   is  not  necessary  as  a  matter  of  law   that    appellee 
should  be  corroborated,  but   there  is  a  circumot >jice  which  strongly 
tends  to  corroborate  his  testimony  as  to  duress,   and  that  is  that 
his  signature  to   the  note   in  question   is  almost  illegible,  whereas 
hie  signature  on  tho  checks  fror.              :  ant  which  ?*«re  endorsed  by 
hia  in  the  ordinary  course  of  business,    is  distinct  and  anna 
well  written.     It  is  olainly  evident    that   the   signature  to   the  note 


was  written  in  unusual  circumstances.      The  signature  to  the  second 
note,  which  appellee  testified  «t   compelled  hiu  to  write 

because  the  first  one  was   "not  good  enough,"   is  also   almost  il- 
legible. 

In  our  opinion  there  is  sufficient   evidance  to  sustain 
a  verdict   f India «  anpel.lant  guilty  of    Hiress. 

It    id   further  eoftt«a<te4  by  counsel  for  appellant    that 
the  ©curt   erred  in  allowing  eeumsel  for  appellee  to   introduce  in 
evidence,  for   the  purpose  of  cowpp.ricon ,   a  «i ^nature  which  appells* 
wrote  wh;le  he  was  ©n  the  stand  as  a  witness.      If  it  he  granted 
that   the  ruling  ©f  the   court  was  erroneous,    it  was  not.  prejudicial 
to  appellant,   as  there  arc   signatures  of  applies   In  evi3er.ee, 
introduced  by  appellant  and   admitted  to  be  genuine,   trpwi  which  a 
comparison  may  be  taade.     these  signatures  are  tinil«y  to  the  one 
ooraiplained  of.     The  admission  of  incompetent   svi,.!enc«  is  not  pre- 
judicial  where  the  fact   is  proved  by  constant  evidence,     ffinn  v. 
Ct  ,fi»,  C,f.JL8t«,JSft,.R3!^..<?a'»    *Z®   111.    132,   142;   tpMsm&lH  Benevolent 
M«fo  ▼•   SXSA.   ■*»  HA-  9.    2S;  SMtlL^M  ▼.  &S25Aa&»   *«*   HI.,   117, 

120,  121. 

Counsel  for  appellant   contend  that  the  court  erred  in 
giving  instructions  5  and  6  en  -papa  80   and  21  respectively  of 
Hit  abstract.       Although  counsel  do  wot  expressly  say  so,  w®  presume 
that  the  objection  to  the  in^t ructions  is  MB  their  Inconsis- 

tency.     In  pointing  out   the   instructions  counsel  refer  to   "instruc- 
tion 6*  i&s  being  on  page  21   of  the  abstract, 

given  for  appellant.     The  abstract   shows  that   the  instruction  was 
given  for  appellee.     The  only  difference,  however,    that   this  'nakss 
is  that  the  particular  inconsistency  complained  of  "by  counsel  occurs 
in  connection  with  two  of  appellee's  instruct  ione,  not  in  connection 
with  an  instruction  of  appellant  and  an  instruction  of  appellee  as 
would  appear  froa  the  brief  of  counsel,      there  is  also  an   inconsis- 
tency  between  appellant's  instructions  1   and   2  as  compared  with  ap« 
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pellee'a  instruction*  5,   6,   and  8;    ind   %h»  two  latter  instructions 
of  appellee  are  ale©   inconsistent  with  appellee's   instruction  5. 
at   all  of  the  inconsistencies  aria*?   i'rors  a  ©iscunccption  or  the 
rule  oi"  law  governing  duress,   the.;.-  -say  be   uonifidered  together. 
Instruction   5  given  on  beuuf  of   ngipallee   told  the   Jury,   in  sub- 
stance,  that  if  they  believed  that   appall**  signed   the  note   "solely" 
on  account  of  dureaa,  they  s?ust  find  for  appellee.     Instruction  6, 
aleo  given  on  behalf  of  apoell»e,    instructed  the  $xa&t   *n   subst 
that  If  they  believed  that  appellee  the  note  m  mti, 

"then  the  burden  of  proof*   is  cm   appellant   "t.  Ian 

consideration  for  said  note  before  r  to  a  vovdiot," 

InatruotJon  8,  civen  for  appellee  (  ia,   ta   I 

sent  to   thin  discussion,   substantially  the   ®!ssj«  <%a  i&et  ruction  6. 
In  instruction  1,   given  for  anpall.*nt,   the  d a 

the  Questions  to  b*  deter?:-- tned  *ere  whether  the  note   sued  en  w#,e 
given  "without   consideration  jjnjj,  whether  the  I  van  ur 

dureaa;*  that   appellee  had  the   "burden  of  proving  theae  fojffl,       - 
fenaea  and  unlesa  he"  proved   "the  aame  by  a  p.  ranee  of  all    oi 

the  evidence   in  the  case,*   appellant  was  "entitled  to  recover." 
Instruction  2,  given  for  appellant,  was   eubatantially  the  aaat  as 
instruction  1  for  appellant,     It  told   the  Jury  t-  burdan  waa 

on   appellee  to   oetablish  "each  of  the  pleas,** 

in  this  the  verdict   should  be   for  appellant,     I:.   instruction  5, 
given  for  ap-oell^e,   dure  a  a  ie  treated   aa  a  oonplete  defense;      in 
instructions  6  and   9,   given  for  it  ie  treated  aa  only 

imposing  the  burdan  on  appellant   or  proving  a   valw  -     '  dera- 

tion;  and  in   instructions  1  md  2,  giver;  for  h  dureaa 

and  want  of  consideration  ere  raqnirad   to  be  proved  r 
fore  he   can  recover,     The   rula  is  well  establ  the  effect 

of  an  act  done  or  contract   entered  into  by  reason  of  dureaa  ia  to 
render  such  act  or  contract  void.     Bane  e£  al.  v,   Patrick.   52  111, 
21  •   27»    i»choea»ey  v,  Harwell  et   al . .   5fi  111,,   543,   545;   Objjrj£r«j£fc 
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**  Ba&sa.  m  ni»  ap"  ■  yetift  v«  Mej&»  65  -.594, 

896;   gg^ftflg  ▼•  llisL*   42   EU«     -      -        .    3Q;  8^,-r  y.    >:ldhafl.    *n  111. 
App.    233,   236;    Uhen&  v.   fiti&JjLft.    6  111,   App,    61",      L    ,      19. 

In  the  ease  of  5,03  3l.t*r  v.  i.oe.b,-?rr.  13  Mont.  3V«,  the 
court  expressly  held  that  it  was  error  to  in  .struct  the  ,1ury  that 
both  duress  and  want   of   cone,  .Marat  ion  13  bs  orov-.  >•«  a 

recovery   could  be  bad.     Tha  court   said  (p.    J34)j      "it        -      rror 
In  the  district  scurt   to  lastruot   that    it  nor,  the 

defendant   to   establish  hie  d*fen*e  of  duress   ■and  compulsion  &pfl 
want  of  consideration  by  a  preponderance  of  the  evidence,    tt&d,    if 
he  failed   to   do  •»,   plaintiff  til  -•:,*  sever.  &s  not  bound 

to  prove  both  such   defenses;    either  if  established  Would   defeat 
a  recovery  by  plaintiff.* 

It  follows,   as  a  Reeaffleary  eonseqv  «*- 

thori*i«o  above  sited,   that  duress   is  a  cosrptete  $«f*».s«.     It  was 
error,   therefore,   for  the  oourt  to   inatruot  the  jury  tl»»t   the  ef- 
fect, of  duress  was  to   tagfttM  the  buries  on  a$  of  proving 
a  valuable  consideration;    and   it  wag  also  error  to    instruct   the 
Jury  that  appellee  had   to  prove  botv                     ,              ,  „  that  the 
note  was  execute*  unier  duress  a&4  also  that  it  wa  i«t  a 
valuable   consideration,   before  he  could   recover.     The   correct  in- 
struction was  instruction  5  girti 

jury  that  if  they  believed  that   the  note  was  exe-aruted  un^er  dwrsss, 
then  they  ymst  find  fcr  appellee. 

The  error  committed  by  th*  court Is  the  incon- 

sistent  instructions,  however,  was  not  a  prejudicial  orror  against 
apTjr-n&nt,   and  this  is  true   irrespective   - 

inet mot  ions  the  jury  nay  hive  followed.      If  th« 

instruction     givsn   fa*  appalls*,    in  vh-.  eh  dv.rens  was  treated  as  a 
•owpieta  defence,   they  merely  followed  tkfi   correct   rule  of  law. 
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If,  on  the  other  hand,    they  follov/ed  the  inatructione  In  which  du» 
ress  was  not.   treated  as  t  jnse,    they  followed  erroneous 

instrueticna  which  wore  favorable  to   appellant   and  harwful  to   ap» 
pellee.     In  ether  va*s*f  <fing  of  the  erroneous  in  struct  ion  a 

resulted   in   SB  advantage-  to  mt   to  which  he  -was  not  lawfully 

entitled,   tm\   in  a  disadvantage  to  appalls*,  to  wMch  he  should  not 
have  been  lawfully  subjected.     Appellant   cannot  eoraalatn  of  erroneous 
instructions  riven  for  appellee  which  wore  not  prejudicial  to  apT>e.<. 
hut  were  favorabl*  to  him.     CaAu^ot, .  -, $■-%&■*  IlSiLa  &£•   v*  M2££ESt£»  19* 
Ul.    398,    406,   407;   Haee   fit   al.    v.    OlAria^f.   iO   1  ,    35S.      -or 

will  &  reversal  he  granted  bsoauee  of   Inconsistent  1  'Ions  -'her* 

it   is  clear  that   the  $nry  were  not  ralaled  to  the  prejudice  of  ap- 
pellant.    Henjx  v.  ittewayrt^  185    111.    443,    493;   ls&t&m&  v.   Qrcsft 
JfiUlSXEL  JL&«    8fc»i    «    Ul»   App.  6;    3e.ll.a  v.   Jfefi  ^idwifih.  ijfjg,. 

isfi.. ,   II  111.    App. ,   56,    57.     And  a  party  has  no   right   to   eosplain  of 
error  In  an  instruction  wh«sn   a  similar  error  appears   in  instructions 
given  at  his  own  request.      C.  &  .A...  :-U.  fl.y>o.   v.  Harrington.  19  2  III, 
*•    25;  Jarinji  MUX  Coal  «ft.   v.   HohUae,    307  XU.    226,   229,    8*1) j 
Sh^SHtfft  SU&  3&UJWT.  £g»   v.   jr^yaj,,    234  111.    884,   329;    ■U,.0.B.,,iK  i>;  - 
▼.   Ssebf.   174   111.   13,    27. 

I*1  CaljgaeJ,,  *£&•  ffcjg&  Co..  v.  Morale t%.   frujftrfl.    it  was 
that  wh«re  the   court  gave  instructions  on  damages  tsore  favorable  to 
a  pirty  than  he  was   entitled  to,    the  party  BCttld  not   co*erlain  of 
certain   instructions  in  the  ease  on  damages  given  for  his  adversary. 

In  Hsnry  v.  Stewart »   sacra.,  the  court   said  (p.   4  :■■ 
•The  court  gave  two   instructions  at   the  instance  o 
which  ware  very  favorable  to  such  defendant,    and  which  counsel 
cannot  be  harmonized  with  the  one  above  quoted,  er  the 

plaintiff.      Ihe  defendant   eould  not  objeot   te   those  his 

instance,   and   if  he  is  not  able  to  harmonize  the?s  "dth   tits   correct 
inetr-uctioa  &,iven  for   the  plaintiff  it  la  not  grew  - 

*»  Springfield  Valley  Coa^L  Co.   v.  £obi*as,  m&m*  *■ 


holding  that   an   inetructlon  was  erroneous  thf   court    said  (p.    229); 
"While  that   Is  true,   tha  record   shows   thai    both  parties  tried  tho 
ca»e  upon  the  sarso  theory." 

Counsel  for  appellant  further  contend  that  the  court 
erred  Ira  giving  instruction  7  in  behalf  of  &op«ll«»e  on  the  ground 
that  the  instruction   "was  in  iJ-onfliet  with  all  of  ih«  tec  in 

the  ease.*  The  instruction,  in  snoot  an©*,  toi  \  the  Jury  that  if 
they  believed  that    ippellee  was   employed  on   a  cosmcisaion  bssis, 

•?llant  would  he  entitled  to  recover  only  the    I  ice  bfstwaen 

tho  advances  rsade  by  appellant  and  the  eomiiesions  earned  by  ap- 
pslloe.  Counsel  for  Appellant  contend  that  aa  appellee  admitted 
that  he  xsade  no  sales  ho  evidently  received  no   ee  .   one,   and 

tn are-fore  the  instruction  should  not  have  been  *;iv*?n.     The  question 
of   th*i  oo?»i»ioalone  was  only  a  minor  and  Ineldent&l  ssatter.     The 
principal  question  in  the  case  was   that  of  duress,     la  our  opinion, 
even  if  there  was  no   evidence  that   appellee  iciade  any  tales,   tho 
instruction  was  heroless,     errors  in  instructions  wfcj  not   re- 

late to  the   only  controverted  question  in  the  case  sr*  not   grounds 
for  reversal.      Gettaienihaueew i v.   Wolfing.   127  111.   App.    485,   4 

Instruction  8,  given  for  gppellee,    Is  enjeeied  to  hy 
counsel   for  appell&nt   on  the  ground  that  the  verdict    it  in   conflict 
(•life  the  instruction;    that   the  instruction  required   appellant  to 
prove  a  valuable  consideration  and   %}  HMUfte  ttu 

Counsel  assert  that   the  instruction  "fairly  stated  the  law  in  the 
case."     ^e  have  previously  referred   to  the  last  met  ion,   and  held 
that  it  did  not  correctly  state  the  law;   that  it  gave  appellant  an 
advantage  to  which  he  v/as  not  entitled,     The  Instruction  does  not 
treat  the  defense  of  duress  as  a  c©wp~#te  defease,   tent   lulls   the 
Jury  that  if  they  believe  the  note  was  signed  under  duross  that   then 
appeasl*nt  s&ust  prove  there  was  a  valuable   consideration.     If  there 
was  duress  appellant  was  not   entitled   to  recover  even  though  he 
proved  that  there  was  a  valuahle  consideration. 
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the  question  of  consideration,   bp*eT«r,  we  are  ©f 
the  opinion  that  a  fin  lint  that  there  was  not  a  valuable  considera- 
tion would  not  be  manifestly  against   the  weight  of  the  evidence. 
••  are  also  of  the  opinion  that  there  is   sufficient  evidence  to 
sustain     oth  defenses  of   appellee,  namely,   duress  and  want  of 
consideration. 

*©r  the  reasons   Si         i    the    |  At   is  affir 

rr  Am .  ■    .. 

Katohett ,   P.    J.,    an;]  Ke&ttrely,    -*.,    concur. 


7X1 


840  -   28916 


HATTIS   B00OKK, 

Ai>  .Bailee, 


TRAKK  BP1JC3&, 


.  I  Wit  , 
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car  cook  cowry. 
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HH.    JU3TICS   JOl'JKSTO* 

This   ie  an  appeal  froxs  an  order  of  the  Circuit  court 
of  Co./i  Bounty  603Kr.it ting  apo  ell  sat  ,i'' rank  iioueek,  to   jail  for 
failure   to  pay   appellee,  Battle  Boueok,   hie  wife,  neney  alleged 
to  fee  due  her  under  a  decree  for  separate  maintenance  granted 
to  the  *ife.     On  appeal   to  this  sourt  &y  apoollisnt   th&  decree 
for  separate  aainteoanoe  *&s  reversed  on  tk©  ground   that  the 
decree  contained  no  findittg  that  appslle©  was  living  separate 
and   apart  from  appellant  without  her  fault.     (Caee  £e.   27396. 
Gpinlon  filed   in  this  court  feteruaxy  19,  1523,  wot  yet  reported). 
The  effect  of  the  reversal  of  the  decree  was  to  vacate  it   and 
set   it   astfle.     ( Pry,  v,  t[r.ft«   333  111.,  454.) 

Th«*  order  eoawaitting  anpellant  to  jail  teeing  Sepenlent 
upon  the  Aeer^e  is   therefore  void  and  is  reversed.     (Had son  v. 
Slarfc.  166  IU»  *PP»   4dl)» 


Katehett,   P.   J.,   and  kc~iurely,   J.,   concur. 
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Appellant, 


'**'M|BB(f<B**' 
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,8   ia  sin   appeal  m  order  of  the  Ci  nmlt   a 

of  Cook  Co  nty  flwsMittlng  a.vpell  ant,. .'rank  Bout-ek,  t©   |«il  for 
failure  to  -pay  appellee,  Haiti  «  iPoucsi.,   v  i  aieged 

to  lb*  due  her  under  a  decree  for  separate  M»int*nan©e  granted 
to  the  ^rife.     <?»  appeal  to  this   court  l?y  as  .    t  the  decree 

for  separate  asalnt  ©nance  waa  revsreed  on  the  ground  that   the 
decree  contained  no  finding  that    **sp«lle«  was  living  eeparate 
and  apart   from  appellant  without   >)«r  fault*      (Case  I*,    273D6. 
Opinion  filed  in  this  court  February  19,  19  23,  not  yet  resorted). 
The  effect  of  th«  reversal  of  the  decree  vran  to  vacate  it   and  act 
It  anile.      (£rj.  v.   yre..    ttS  111.,   4  54). 

The  order  eewRitil&g  appellant  to  Jail  ©el  lent 

upon  the  decree  la  therefore  void  ana  la  reveread.     (lad  eon,  v. 
Clark,  166  111.  Apt*,,   441). 


Katehett,  P.   J,,  and  MeSurely,   J,,  concur. 
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HATTI2  BOWKE, 

Appellee, 


WUM     IMMBtt, 


.."!    .•?;. 


I  ant. 
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I    fattl   Crr*C"IT   COURT 
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MR.  ;TO»  B81  ?JDS  OPIhIOli   ©*  TK> 

This  is  on  appeal   from  an  order  of  the  Circuit   court 
of  CooJs   County   committing  a  ucek,   to   Jail   for 

feilur*  to  pay  appellee,  Battle  Boueefc,  hie  wife,  money  alleged 
to  he  due  her  u«1er  a  decree  for  separate  maintenance  granted 
to  the  wife.     6a  «u>r>eai  to  this  court  "by  •$  -  •#*#• 

for  eeparate  walntenanoe  wae  reveraed!  on  the  ground  t)t*t  the 
decree  contained  no  fin-ling  that   appellee  wa«  lifts 
end  apart   fVM  l*fet  without  h*r  fault.      ( Caee  &©•   37896, 

Opinion  filed  in  tbia  court  February  19,  1923,  not  yet    reported)* 
The  effect  of  the  reveronl  of  the  decree  wae  to  vacate  it   and 
set   it  aelde.     (firj,  v.  MJUL»  2S3  ^l*  484), 

The  order  oemalttln^  appellant  to  ,j&il  hein.:.  dependent 
upon  the  deoree  is  therefore  Toid  and  io  rewereed.     ( Madeon,  ▼. 
Claris.  166  111.  App.    441). 


Katehett,  £>•   J.,   end  Me&ureiy,   J.,   concur. 
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l^OSOiU  03B0RK, 

AppeXXse, 

VS. 

SXMA  BEAR  ICE., 

Apnellant. 


■«M  VmiCWisL   COURT 

X  o 


VR,    JlTOTICS   30HS8TO  IWLIVKIISI)  THE  OPIlttGK  OF  TF 

This  ia  an  appeal  froas  a  Judgment  of  the  Municipal 
court,  of  the  City  of  Chicane,    in  tmr*T  of   *  m  notion 

of  forcible  entry  *ni   detainer,      in  lier  aoatplaiAl  .lee  aX- 

Xegee  that   ahe  is  es  titled  to   the  posseaeion  of   ttea  first  apartment 
of  a  certain  tvo-apartjsjen  t.  building,  and   that    r&;n>ell*nt  unlawfully 
withholds  the  poee^aeion  of  the  taat   fjraa  a«r«      'he  case  vai 

tried  beicre  a  jury.     At   the  oloae  of  all   the  svldtt&os  the  court 
directed  a  verdict   for  sppelloe.     fhe  evlienc©   oho'**    that  the 
owner  of  the  premises  conveyed  th*»  by  warranty  deed   to    spp^llee 
on  Italy  15,  1913.      Tho  owner  was  i«  actual   ooaoeraion  of  the 
promisee  at   the  tisse  and  resided   in  the  first  apartaant  untiX 
about  July  26,  19X3,  when  h«  moved  out.     on  the  date   tkat  the 
owner  raevsd  out   apT>«!ll«*,   anneliant,  her  husband  0.   C,   Rearick, 
and  her  mother  all  nsoved  into  the  first  apxrt  a  owner 

had  vacated*     At   tha  time  of  the  conveyance  to   appellee  the  second 
apartment  was  occupies  by  a  tenant.     The  saauaal  La«d  in  the 

apart  aent  until  October  X,  1  a*  he  *ioved  out,     Appellee  t 

left  the  first  apartment,   in  which  she  had  been  living,    aid  «seved 
into  the  second  apartnent.     After  the  former  owner  of   the  premises 
ieft,    the  tenant  of   the  second  apartaseat  paid  hie   rent   tc  ^nt , 

who  gave  it   to  her  husband.     The  husband  died  on  August  1,  IS 
©a  August  22,  19   r,    ippellee  served  a  written  notice  on  appellant 
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demanding  im-eSiate  possession  of   the  first   apartment,  which  «ui 
then  occupied  by  appellant   and  her  mother.     Counsel   for  appellant 
offered  to  prove  the  following  facte:      *That  C.   C.   Hearick  and 
the  plaintiff  for  stony  years  prior  to  1918  were  associated  to- 
gether in  business  under  a  partnorahip  arrangement  and  occupied 
under  auoh  an  arrangement  a  previous  two-flwt  building,   title   to 
which  was  held  by  the  plaintiff;    that    thia  building  fas  aold  and 
the  present  building  in  controversy  in  this   suit  purchased,   and 
that   thereupon  the  parties  went   into  the  occupancy  of  the  building 
under  the  same  agreement,   C.   C.   Hearick   and  the  iant    in  this 

case  and  0.   C.   ftearlck'a  mother  going  into  the  occupancy  of  the 
first  flat  of  the  premises  and  the  plaintiff  living  there  with 
the*  for  a  abort  time  until   the  occupant  of  the  upper  flat,  who 
was  a  tenant   of  the  grantor,  Krogh,  wanted,   after  vfeieh  the 
plaintiff     woved  in  there  and  regained   there  since.      That  the 
taxes  were  paid  on  the  property  -  one-half  by  the  plaintiff  and 
one-half  by  G.   C.  Hearick;   that  all  repairs  on  the  preaisee  were 
made,  one-half  by  each  of  said  parties;    that  the  tenant  who  was 
in  the  occupancy  of  the  upper  flat  at   the  tine  the  parties! 
into  possession,   as  stated,  paid  his  rent   to  the  defendant,  liwaa 
Hearick,   who   in  turn  paid  it  to  C,   C.  Hearick,  her  husband, 
that  this  covered  ail  the  rent  paid  during  the  time  that   said 
tett'tftt   remained  in  possession;   that   a  document   ia  in  existence 
bearing  the  true  signature  of  ol  >intiff ,  which   is  now  produced 
for  the  inspection  of  the  court  and  offered  in  evi 
as  follows: 

♦Chicago,   A!>r.ll   If,    I 
Pay  to  the  orfler  of  Christy  C,   Hearick  an  undivided 
one-half  interest    in  Lota  1??  and   IS   in  Foster  &.  Sander'*  Section 
Line  Subdivision  of  the  JKarthwest   fnurtwjr  of  the  Northwest   quarter 
of  Section  27,  Township  40  horth,   Range  13,  -,f  the  Cook  County, 
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Illinois.    (3136-8  Aorth  ftlloatrlak   avenue.)' 

f    said  6«   C,  flearick  conducted  the  general   co- 
partnership business  in  the  narae  of  the  plaintiff,  using  the 
name    *L.  *  or   'l*.  *     Osborn,   and  in   »o»*  eases   'Nathan  Osborn;  * 
that   supplies  and  repairs  for  the  building  were  furnished  under 
the  nan*  of    *&r.  Osborn; *   that  on  different  occasions  the  r 
tiff  referred  to   the  property  aa   '^ur  property;*   that   said  C,   C, 
Heariok  was  nover  known   to  pay  any  rent,    to    the  plaintiff  for  the 
occupancy  of  the  prersi8«a;    that  ho  died  on  August  ls   19&2;    that 
the  defendant,   £&>»&  Rearick,    la  his    surviving   »tfe;    that  he  left 
no  children;    that   ahe-  is  his  heir-at-law,  or  one  of  hia  heirs- 
&t-lat?,   and   that  he  loft  hi*  surviving  hia  toother;   that  the 
defendant   and  C.   C.  liearick's  taother  are  in  possession  of  the 
premier©;    -and  that  C,   C.  Rearick  took  an  active  and  principal 
part  in  the  purchase  of  the  property.* 

Umb  offer  of  counsel  for  i-aapellant  was  denied*     Ap- 
pell. ant  then  rest*    , 

AnpellfABt  'a  principal  autalgnment  of  ex  I  the 

only  en*  seriously  argued  by  snunsel  for  appellant,   is  that   the 
court   erred   in  admitting:  in  evidence  the  deed   fnaat  the  -"orjser 
o-*ner  of  the  premises  to   appellee.     Counsel   for  appellant   ar 
that   the  admission  of  the  deed   involved   an   Inquiry  into  the  title 
of  appellee,   and  that   the  title  of  neither  party  is  ft  subject 
for  determination  in  an  .action  of  forcible   »ntry   :jr i  detainer. 
Counsel   is  undoubtedly  correct   in  hia  contention  that   the  titles 
Of  the  paxtiea  cannot  be  inquired  into,     hut   the  admission  of 
the  deed  did  not   raise  the  question  of   the  title  of  the  fee, 
the  record   shows  that   the  court   &14  not   eoztsld*?  the  d«S 
that  aspect.      The  deed  merely  served  to   show  tv  ■  cr  and 

extent  of  appellee's  pees-.-selon.     For  that  purpose  it  was  ad- 
missible.     Huftalln  v.    tfisneg,    70    Ul.    SO*,    207;   F arson  v.   Hexr. 
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53  111.   144,   149;    &&0J&0JJL  ▼•  J&JilBg.t   *»*   **3  W4,   197; 

&&&SUL  ▼•   MSliMt    44  111.   Aop.    79,    80,    81.      Appellee  was   in  actual 
possession  of  the  second  apartment,  of  Use.  building  ?tnd  as 
occupied  the  first  apartment.     The  deed  to   appellee,  which  «u 
executed  he  fere  either  appellant  or  appellee  waved   into  the 
buildin  ; ,   itiHcatee  the  extent  of  appellee *s  possession 
also   the  character  of  her  possession.     On   the  evidence   it   ap» 
peare   that   appellant  occupies  the  apartment  only  aa  a  licensee 
or  tenant   at  will,     3met.g<li«  ▼.  SaSLaiMlSI.    **  Hl«    MO,   Wflj 
Swane  v.   Svjjne,  163   111.   Anr>.    S03,  209.      And  the  fact  that 
pel lee  had  a  deed   to  the  preznigee  before   either  she  or  appellant 
sieved   into  the  ha  tiding  Is  a  circumstance   to  be  considered  in  de- 
termining that   question. 

The  relevancy  of  the  de^d,  not   as  evidence  of 
title  but   to  explain  appellee's   right  of  possession  as  against 
•ip;.<«?ll 'JKt's  occupancy,   is  made  more  apparent  wheu   it    is   oon» 
sidered  in  connection  with  the  fact    that  the  evidence  doas  not 
show  that  appellant   ever  paid   any  rent   to    appsliee,   or  had  any 
leaae  from  appellee,  or  held  possession  through  any  privity 
between  appellant   and  the  former  ewn.?r  of  the  premises. 

The  eases  of  Thomasspn,  v.  Wllecm.  146  111.    384; 
8t ate  v.  Slsen^gyer.  94  111.  »6;  Peters  v.  BsXke,,  170   111.   304; 
££&&££  v.  Fran*.  109   III.,  90;   Wolf  v.   Jur&enson .  185  Hi.  Aop. 
"^6,   l^nujaXti*.  ▼•   Haflawlesue.  %W   Hi.    Apo.    2S9,    cited  by 
eotinsel   for  appellant*  aa  authorities   Tor  the  contention   that 
the  deed  was   inadmissible,    are  not,   in  our  cpini  fcwary  to 

the  general   rule  that   the  deed  was  admieaible,  not   to   prove  title, 
but  to  shew  the  character  and  extent  of  appellee's!  possession. 

Thf  court  correctly  refmeed  to  iiant  to 

introduce   evidence  of   the   alleged   facte   contained   in   appellant's 
offer.     She  proposed  f  »cts  presented  an  equitable  defense,   and 
it   is  well   settled  in   this   state   that  equitable  defenses  cannot 


» 


be  set  up  in   in  action  of  forcible   wt*l    an*   detainer.  ij.j| 

gt«ff.2tS  IMT<L1  ▼«   *toMe  ISXUL  £SL- ,   >    ■   *U».   514,    I  rlqn     v, 

O/Brjqft.  .195   111.   App.    346,    347;    Illinois  Centra^  H.    ft,   Cq,   v. 

B.    &  0.    ft  C.  B.    K.   Co.,    23  111,   Apo,    531,    ISO,      Furthermore,    this 

offer,    if  allowed,  would  have  raised  the  question  of  title,   the 

very  question  trhioh  counsel   for  appellant  is  correctly  contending 

cannot  be  inquired   into   in  actions  of  forcible  entry   eftd  detainer. 

Hm  v,    .jleniok..   257  111,,   167,  163,        Counsel  for  appellant 

recognises  the   inconaietency  of  his  position  when  he   states  that 

the  "error  of   the  trial  ^udge   consisted  not   so  amah  in  refusing' 

defendant's  offer  t©   show  an  equitable   title  to   th<*  premises  as 

in  allowing  thn  question  of  title  to   be  introduced  or*  behalf  of 

plaintiff." 

Counsel   for  appellant  cosplaine  that   it.  vrnSLi   "aeem 
to  be  »ost  extraordinary,  if   it  be  the  l«*f   that  one  who  had 
rightfully  entered,  into  Tiessecsion  of  premises  ttMUflr  some  agree- 
ment *it«  the  o^n or,  whereby  the  person  entering  had  m  interest 
in  the  premises,  vhsther  legal  or  equitable,   can  be   compelled  in 
an  action  of   this  kind   to  vacate  and  fight  his  way  back  into 
possession  through  a  court  of   equity, *     The  resort    to  equitable 
procedure,  however,  by  one  claiming  such  rights,   Rttat  be  fallowed 
as  long  as  our  system  of  law  recognises  the  distinction  between 
courts  of  equity  :=nd   courts  of  law. 

For  the  reasons  stated   the  .Jud&iaent    is  affin- 

jrosc 

Matchett,  i-.  J,,  and  #c3urely,  J,,  concur. 
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J.   A.   PRXJ.CS  and  B.   P.   JW£R3cftjk3Hft    **}**-- «* 
Copartners  lioing  Business  us       S*^ 
Prince  JSlevator  -omp;tny, 

Appellee, 


VS. 

WlLi-lAM  WALLKK,    Jr., 


Appellant, 


APP8AL  JROK  MUNICIPAL 
COURT  01*  CHICAGO. 


m.  justice  Jom;3Toa  :<tiu>  thi  op  mas  of  the  court. 

The  action  in  this   ease  was  brought  by  appellee  to 
recover  -$311.60  for  services  renlerei   to   appellant  by  appellee. 
Th*»  statement  of  claim  of  appellee  alleges  In  sub  et  anew  that 
appellee  repaired  an  elevator  for  appell'int    *hich  appellee  had 
installed   in  a  building  own«?d  by  appellant.     The  statement   also 
alleges   that   it  was  .agreed    that   the  owner  of  the  premises  would 
protect   the  Machinery  after  bein&  delivered  at  the  builrJ' 
The  affidavit  of  merits  of  appellant  denies  that  he  is  indebted 
to  appellee,  and  all  egos  that   appellee  "has  received  payment   in 
full.*     The  case  wae  tried  beJTore  a  jury  and  a  verdict  was  ren- 
dered in  favor  of  appellee  for  1311.60.     Jud^aaeat  was  entered 
on  the  verdict. 

The  grounds  on  •which  appellant   relies  for  reversal, 
as  stated  by  counsel   for  appellant,   are  that   *th*re  w*s  no   evi- 
dence to   charge  the  defendant;    ant  that  the  evidence  clearly  shows 
the  payment    in  full   of  the  elate*     The  undisouted  f>%cts  are  briefly 
as  follows:      Aooell*e,  the  Prince  ^levator  Company,   a  rship 

;>s«d  of  J.  A.   Prince  and  H.  F,   Doerschner  is  engaged  in  the 
business  of  manufacturing  im<i   installing  elevators.     Appellee 
installed  an  elevator  in  a  "building  which  was  in  (tea  course  of 
construction  un3<»r  the   supervieion  of  an  architect  n*tmed  Chrenstein, 
and  which  was  alleged  to  be  owned  by  appellant.     Tn«  work  of  In- 
stallation was  completed  with  the  exception  of  connecting  two  wires 
to  the   switch  box  which  would   "not   take  more  than  half  a  limits.* 
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After  the   elevator  had  been  in  the  building  for  about  a  week  or 
tea  daye  Doersehner  attempted  to  connect   it  with  the  switch  and 
found  that    the  elevator  «ould  not   run.     A  chisel  had  been  driven 
into   the  armature  by  suae  one  ae   the   result,   presumably,   of  labor 
troubles  between  the  elevator  man  an4,   -be   electricians.     The 
necessary  repairs  were  raade  by  appellee.     Whether  appellee  was 
employed  by   appellant  to  Rules   the   repairs  or  whether  appellee  did 
the  work  at    its  own  expense  is  a  dispute*  question  of  fact.     Ac* 
cording  to  Do«rsehnerf  when  he  discovered   the  injury  to  the  ma- 
chinery he  called  Ghrenstein,  inferre*-5  him  of   the  existing  eon- 
dition,  told  hiw  that  he,  Doeraehner,   would  net  make  the  necessary 
repairs  until  he  get  Ohrenatein's  aporoval,  Ohrenetein 

said:      *yell,   take  out  the  raptor  and   repair  it  and  we  will  pay  for 
it.     .Do  It  as  qulctt  as  you  possibly  can,*     Doeraehner  testified 
that  Qhrenstein  wanted  to  know  what  it  would  coat  and  that  he, 
Doerechner,    said  he   "could  not  tell  hi*  until  we  had  the  motor 
operating,*  that  it  would  "not  sake  very  much  difference  on  the 
price  anyway**     Doarsohner  testified  that  uhrenstein   said,    "All 
right,  we  will  pay  the  bill."     tihr  en  stein  testified  that  -ahen 
Doerschner  told  him  of  the  injury  to   the  machinery  he,   Oihrenntein, 
said:      *Cio  ahead  and  fix  it;**  that  Doeraehner  said:      "Well,  we 
should  not  be  B*4t  to  oayj"   and  that  he,  Ohrenatein,    said:      *It 
is  your  own  fault.     We  didn't   start  any  trouble  betweesh  the 
elevator  men  snd  the  electricisuis.*     In  a  written  contract  between 
an-nellant  and    appellee,   in   regard  to    the  construction  of   the 
elevator  and   its   installation,   if    is  provided   that  appellant   was 

*to  protect  the  machinery  after  delivered   at   the  building."     The 
evidence  sho^e  that   appellant  had  a  Watchmen  at  the  building. 

Counsel   for  appellant  maintains  that   appellee  has 

net   shewn  that   appellant   failed  to  protect  lac  men  ,  or  that 

appellant's  watchman  was  in  any  way  negligent,     We  do  not   think 

that   the  question  of  negli.*n«e   i&  involved  in  the  controversy. 
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The  action  vai  not  brought  on   the  written   oontract   in  regard  to     ho 
installation  of   the  elevator  to  recover  damages  for  any  alleged 
negligence  on  the  part  of  appellant  growing  out  of   th*»t   contract. 
It  was  brought   on  an   alleged   sep urate,    indeoendent  verbal   contract 
to  recover  the  amount,   claitsjpd   to  "bo  due  to   appellee  for  repairing 
the  ataohinery  of  the   elevator.     The  question  of  negligence  could 
only  arts*  in  another  and   different   action.     An  action,   for  ixanplft, 
on  a  contract  between  the  parties  which  rendered   -appellant  liable 
to   appellee   for  injuries  to   the  -cry  which  were  occasioned  hy 

appellant's  negligence  to  protest    the  machinery  after  it»  delivery. 
ih«  evidenoe,  however,   in   the  case  at  bar  does  not   ©ho??  any   etuch 
contract.     The  pro  vie  ton  in  th©  contract   in  r»g«rd    to  the  install** 
tion  of  the   elevator  requiring  appellant   to  protect  the  machinery 
after  it  was  delivered,   relieves  appellee  of  that    duty,   but  give* 
aonellee  no  right  of  action  against   appellant  for  appellant  *»  neg- 
ligence in  not  protecting  the  machinery.     If  appellee  was  not  under 
any  legal  obligation  to  make  th«  repairs,    sj&d  If  an  independent 
contract  was   in  fact   entered  into  between  appellant   and  appellee 
for  the  teaming  of  tt»«  repairs,    appellee  would  the*)  etand  in  the 
saae  relation  to   appellant   aa  would  a  third  party  that  might  have 
been  employed  by  appellant   to  na&o  the  repairs;    end  it  would  be  lit* 
material  whose  negligence  caused   the  injuries  which  necessitated 
the  making  of   the    repairs.      If    opptlla&t  had   employed   a  third 
party  to  wake  the  repairs,    it   is  obvious   that   appellant    could  not 
excuse  hitsself  for  not  paying  for  the  repairs  on  the  ground  that 
the  injuries  to  the  machinery  were  not  due    to  his  negligence. 

The   first  question  to  be  determined  is  whether  appellee 
was  under  any  legal  duty  to  make   the  repairs.     The  evidence  shows 
that  the  injury  to   the  a&er.ii-  ry    .-as  dene   after  the  elevator  had 
been  delivered  and   completely  Installed  with  the  exception  of  con- 
nect in£  the  wires   in  the  switch  box.     This  would  nave   taken  only 
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about    "half  a  minute.-     The  written  contract  provided  that  ap- 
pellant   should   "protect  s*cv  inery   after  delivery  at   building.* 
We  are  of  the  opinion   that  appalls*  was  not  under  any  legal 
duty  to  wake  the  repairs.     Was  a  separate.    Independent   v*rbai 
contract   entered  into  between  appellant   and   appellee   in  regard 
to   the  repairs'?     On  the  f^cts  relating   ti   this  question   the  jury 
found  in  favor  of  appellee,      in  our  opinion  the  verdict  was  not 
•anifeatly  against  the  weight  of  the  evidence. 

It   ia   further  contended  by  counsel   for  appellant 
that  *the  evidence  clearly  shows  the  payment  in  full   of  the 
claim."1     The  contention  of   counsel   Is  based  on  the  Aatmm  of  an 
accord  end   satief action.     The  evidence   shors  that,   then  »**•  two 
separate  transactions  between  appellant   arid   appellee*     Owe  re- 
lated to  the  installation  of   the  elevator  by  appellee  end  the 
other  to  the  repairs  to  His  elevator  made  by   appsllss   sifter  the 
installation  of  the   elevator.     At   the  time  th«  repairs  were  mads 
appellant  owed  appellee  a  bal tines  of   |190  on  the  contract   for  ths 
Installation  of   t I  e  elevator.     That  amount  waa  not    in  dispute. 
It  waa   admitted   to  be  due.      The  disputed   amount  was   the  bill  for 
the  repairs.     Appellant  paid   appellee  the  salanes  of  llSO  due  for 
the   installation  of   the  elevator  and   appellee  signed  a  w*tw*r  and 
release  of  any  lien  on  the  building  and  premises.     At   this  tias, 
according  to  the  testimony  in  behalf  of    sps  is  un- 

disputed,   appellee   expressly   stated   that    the   cloi      for   repairs 
would  be  waived,   and  that   the  payment  of   the  $l$Qi  wet&d  be  ac- 
cepted  as  a  final    settl«^«nt  of   all   the  Asa  and  s  »f  appalls*.     The 
facte  beini?  undisputed,   the  only   nueotion  svasHHStsA   is  one  of  law. 
Snnis  v.  Pullran,  PaUee.  Car  Cpyfpan^.  16S  IUM  161,  133.     The  rule 
is  a  familiar  one   that   in  order   that   lh-rre   nay  l>s   aa   accord   and 
satisfaction  in  regard  to  a  $Xa£»a   the   elaita  aust   be  in  dispute. 
The  garners  and.  Mechanics,  Life  Association  v.   Caine.    224  111.   9SS  t 
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<*°7;    93y*,'fo3l)l*lt,s  lturobf»E  Qg.»    *.    $££IJ5l3Lt   *77  m»    AW«i    SO,    35; 
Capital   City  *,   ?.    I&f J&*   ▼•  2ftltil2£.    25   111,    App.    6%.      In 
the  case  at  ha*  the  claim  of  $150  that  was  paid  by  appellant  wai 
not   ir,  dispute.      In  p-»  feat   elaiffl  apoeli.wt  0/. '■  ?  what  he 

admitted  -*as  legally  du**     to   appellae.     There  **•  no   accord  attd 
satisfaction   in  that   transaction.     The  precis*  qu^etion  is  vhothov 
the  further  fa*l   that    appellee  accepted  the  $130   in   fall  payment 
of  all  demands  and  expressly  waived   the  alain  for  r«p,.virc  con  ft  i- 
tutoa  an   accord   and   aatiaf action.      On   the  principles   announced   in 
the  authorities  such  &  ease  does  not  form  the  basis  for  an  m 
and  satisfaction,     the  payment  of  the  $150,   the  SJBttWlt   admitted  to 
ho  due,   could  not  he  -sade  a  consideration  for  the  roleaao  of  the 
claia  for  repairs.     Hjjy.ejs,  *A  <■£.   v.  l»JJ»&cjBmil®  ki£ii  £&&«  St* 9 
125  111.,    635,   636;   Martin,  v.   %iig,    40   111,    App.    231,    238,    239; 
Bottrop  v.   Pip  son.  Ill   111,   App,   457,   450;  Mangj.  v.  Egsslnfflj 

f.    33,   35.     Pov  could  the   doing  of  that  will.!  ait   waa 

hound  hy  loaf  to  do  he  made  the  consideration   for  discharging  him 
from  doinj?  something  else  *«?hieh  he  agreed  to   do?  ./»  v.  jfeiaS, 

ayEara..        In  ttan.fif  v.  Hpsalnirtofl,  JM&£a»    it  *aa  ox^reeely  held  that 
the  payment  of  an  admitted  liability   ia  no l  t  of  or  a 

consideration  for  an   accord  and   satisfaction  of   another  sad    In- 
dependent liability. 

i?or  the  reasons  stated  the   |ud£»ent  ia  affir 

Af 

Matchett,   P#   J.,   and  fceSurely,   J.,    concur. 
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SALVIA  WCtUA , 

Defendant  in  ^rjror, 

VS. 

JACOB  A*  &SVXT2, 

Plaintiff  in  Bitot. 


SR80K  tO  KUttlCIPaJ-  CGOKT 
0,1?  CHICAGO, 


- 


Mf)«    J03TICB  HeStmSMT  ESUtVJSHSD  TBS   ©PINION  OF  TB  COURT. 


Plaintiff*  action  was  for  conversion  of  a  fur  coat, 
and  upon  trial  by  the  court  defendant  wai  found  guilty  *«  charged 
la  the  statement  of  claim  and  judgment  w&a  entered  for  $300* 

The  test  i stony  tended  to  show  that  defendant  is  a 
farrier  and  plaintiff*  coat  was  left  *lth  hi»  to  he  relined  and 
stored*     Defendant  placed  it  in  hie  vault,  which  is  of   concrete 
construction  with  a  steel  door  and  a  combination  eafety  look  with 
a  burglar  alarm  system  attached.     Defendant  also   easployed  a  watoh*> 
aan  to  guard  his  store*     The  store  seamed  to  have  heen  wired  with 
a  burglar  alarm  system  except  in  the  wall  neat  to  an  adjoining 
store*     Burglars  entered  the  vault  through  this  other  store, 
breaking  through  the  wall  with  electric  drills, and  stole  merchandise* 
including  plaintiff's  coat. 

A  bailee  for  hire  is  liable  for  loss  only  la  case  it  is 
caused  by  his  negligence.  The  evidence  fails  to  shew  any  negligence 
en  the  part  of  defendant  which  caused  the  loss  of  plaintiff  *e  coat* 

Plaintiff  stakes  no  claim  of  loss  through  ae  ce, 

but  seeks  to  support  the  jud&mont  upon  the  ground  that  there  was  an 
agree  -en t  between  the  parties  for     insurance.     That  question  was  net 
in  the  case.     The  aetion  was  for  conversion,  not  upon  a  contract  of 
nsurance. 

There  is  no  Merit  in  the  suggestion  by  plaintiff  *s 
sel  that  there  was  no  notion  asade  for  a  new  trial  or  an  exaep- 
don  taken  by  defendant.     As  the  ease  was  tried  by  the  court,  neither 
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a  sot  ion  for  now  trial  nor  exception   to  the  Jul*. went  was  necessary. 
Howeror,   the  record  does  show  an  exception  to   the  finding  and  to 
the  judgment.     The  trial   court  evidently  aiaconceived  the  character 
of  the   action   and  entered  an  erroneous  Jwd£m«nt    cased  thereon. 
The  judgment    it  reversed   sad  the  cause  remanded . 

RBVSRS38B  A1T3  HlataBUBD. 

Hatchstt,  P,   J.,  and  Johnston,  J.,   concur. 
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8,    8.   B3RRY, 

Anr>ellee, 

vs. 

mms  o.  mm, 

Appellant. 
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07  COOK  COW 
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•TICS  MtStRSL?   MELIVSRSS  $81  U*X£I01i   OF   TH.. 


This  is  an  appeal  by  defendant   frow  a  Jud£m«j»t  for 
$llf>0  rendered  upon  a  directed  verdiat   for  plaintiff   ixi  a  suit 
brought  to   recover  real   estate  commissions. 

intiff,   a  licensed   real,   estate  broker  in  Chicago, 
bad   a  conversation  with  defendant    relative  to   S3C«t] 
ant's  property  in  riaine  for  Chicago  income-paying  property, 
defendant  told  plaintiff  to   try  to  find    soweone  si  /.iter 

into   such  a  deal.     After  interviewing  several   owners  of  pi'o-oerty 
the  plaintiff  got    In  touch  «H&  a  .-'r,  H.  ^i-firiM,    she   said  h* 
would   consider  exchanging;  his  twenty- four  flat  bull  ling  on 
Sunnyside  avenue  for  defendant's  Maine  property.  and 

defendant   met    at    the   flat  building  and   insr.  6  generally, 

including  the  basewent   an!   bciler,    m&  hltd   interviews  with  the 
janitor  and  several  of  the  tenants,     Plaintiff  gs*ve  dsftndsnt  a 
statement   shewing  the  rental  frosi  the  bull:;        ,    the  number  of 
roowie,  expense   iters,   amount  cf  sutrtgage,  u  to 

what  the  huilding  would  net  every  year.     0«f«ndant   seemed  satis 
with  the  property  and  told   plaintiff  to   tr.  fleet   sua  exchange 

for  his  prspertjf   in  Maine,     Plaintiff  int-arviewe-';  -m,  who  in- 

dicated a  willingness  to   inspect   the  saint  property,   but   subsequently 
defendant  said   that  his  wi#t  did  not  want  hla  to   eel  line 

property,   ^nd   that   exchange  was  not  effected.     Bwfendaet   th«*  asked 
plaintiff  to  try  to  jsuvIls  an  exeV  r   *oma  property  in  Xe*r  Jersey, 

end   tfave  plaintiff  a  raap   and   description  with   figure*  ^b   to   the 


n 


value  of  this  property,      Plaintiff  took  these  to  isBtterrcan  and   in- 
formed Mm  that  arover  did  not  wlefc  to   exchange  the  Maine  property, 
but  had   this  other  property  in  &ew  Jersey.     iJewienaan  promised  to 
investigate,    said  some  days  later  informed  plaintiff   that  he  would 
ho  will  in*   to  make  the  exchange,   and  that  plaintiff  should  get 
fondant   to   sign  a  contrast  to   this  effect.     Thereupon,   by   a  docuaant 
dated  Deeesiber  11,  1916,    slotted  by  defendant   sad  delivered  to  plain- 
tiff,  the  defendant  agreed  to  purchase  the  flat  building  at   839-45 
ducnyaide  avenue,    subject   to  a  first  raort^age,   giving  therefor  a 
second  raortgage  for  113,000,  #4,000  cash  and  5lH  of  the   stock  of  the 
Overbrook  land  Cowpatty,  which  owned  the  &«w  Jersey  land  described 
In  the  document  as  35  acres  >m<l  platted   Into  lota  according  to  the 
accompanying  map.     The  rersalning   shares  of  the   stock  were  hsld   by 
one  other  party*     the  Off  ear  by  defendant  provided   that   the  taxes 
on  both  properties   should  be  paid  by  the  present  owners,    and   that 
should  plaintiff  sell   the  property  as  above  outlined.,   defex. 
agreed  to  give  him  "the  usual  Chicago  Real  Estate  Board  eoRnlaaion.* 
This  offer  was  to  be  good  to   sad    Including  December  23,  1916. 

Gnder  date  of  December  13,  1916,  £m»©rman  gave  plain- 
tiff a  writing  repeating  the  tones  of  defendant's  proposal  and 
agreeing  to  exchange  his  Sunny  side  avenue  flat  bu  upon  the 

terras  and   conditions   stated  in  defendant's  written  offer.  rmaa 

agreed,   in  the  event   the  deal  was   eonsustraat  «d ,    to  pay  plaintiff  a 
cowwis^ion  of  $2,000,     This  offer  was  •oaditleaee'  nvon  there  being 
deliv»rod  to  hira  a  signed  contract  embodytnr   fchooo  conditio*!  "not 
later  than  S  p.  ». ,   Thursday,   December  14,  191$.  *     On  the  following 
day,  'December  14,  SawttHMB  accepted  defendant's  offer  by  writing  on 
his  letter  of  Be  comber  11  the  words,   "Accepted  4:15  p.  at.,   Dec 
14,  1918.     H.  Sro:norsian.*        Do c ere b or  16  plaintiff  wy©te  to  defendant 
stating  that  Stoserman  had  agreed  In  writing  to  make  the  exchange  In 
aecorda&eo  with  the  conditions  stated  in  defendant's  letter  and  had 
acc53pte<?  the  proposition  as  outlined  in  defendant's  letter  of  the  11th, 
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Ihscewber  16  plaintiff  received  a  letter   signed  by 
defendant   to   the  effect  that  upon   Investigation  of  the  .iunnyslde 
avenue  flat  "building  defendant  waa  of  the  opinion  that    U 
"not  worth  the   anount  represented  by  you  and  because  of   this  fact 
I  hereby  withdraw  n»y  exchange  offer  of  December  1\,  1916." 
Plaintiff  thereupon   telephoned  to  iefendant   and  w<*e   told  by  de- 
fendant  that  he  was  going  to  Sew  York  'md  on  his  return  eetfXA 
take  up  the  natter  again,        Subsequently,    -flecanbar  S  tvotsa 

wrote  to  defend«utt  referring  to   the  proposed  exchange  of  proper- 
ties,   and  notified  defentf&nt    that  he,   iSnmerpan,   accepted  the  offer 
and  had   thereto/ore  Instructed  plaintiff  to  notify  defendant  of 
this  acceptance;    thai  he-,  J§sisier«aan,  was  ready  to  deliver  title 
paper*  and  to  wake  the  exchange.     Defendant  declined   to  carry  out 
the  contrast  and   this  suit  by  plaintiff  for   wemiftetwa*  followed. 

This  ia  a  eaee  where  a  broker   U  1  ^ure 

a  contract  frota  the  o^ner  of  a  particular  oieee  ef  property  to 
tell  or  exchange   it  for  certain  specified   considerations.     Under 
such  circumstances,   the  broker  ia  entitled  to  hie  central s ai one 
fror*  his  employer  when  he  secures  such  a  contract.      !The  brr. 
has  fulfilled  the  ter^s  of  his  e^ioywent  when  he  has   ©ecu red  a 
valid   contract   fror7  the  ower  of   the  property  •r-i.r:    the  employer 
desires  to  purchase,   agreeing  to   sell   it  to   the  .-^player  upon  the 
terms  proposed  by  hire,     fox,  y.  Kyan,.   240  111.,   391;    Carj^er  v. 
lebatex,   79   111.,    435;    S»eo.\fr  v.   ££»&££,   u*  Xii«   Ap p . ,    535; 

▼.  Xfmlm*  iw  in.  *pp.  317;  s&kess.  ▼•  Siliifflt.  233  ^i1*.  S36. 

The  defendant  waived  any  question  of   the  ability  of 
Jfcsaaerrsan  to  p  erf  on  his  part  of  the  contract  when  he  ?s«d*  the 
written  offer  to  purchase  JS«jr.eraan*s  Sunnyelde  avenue  flat  build- 
ing and  employed  plaintiff  to  secure  Staeerrasas's  aeeefteutt  of  this 
effer. 

The  description  of  the  premises  contained  in  the 
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proposition  signed  by  4e?«tnd«Rt    is  sufficient.     The  .re, 

"The  24-flat  building  located  at  99ftV4|  Jvnnyaide  avenue."  Thi* 
offer  was  ad -.tressed  to  plaintiff  at  Chicago  an-i  the  purchase  was 
to  be  subject  to  a  deecribed  first  mortgage.  are,    » 

Baking  the  offer  defendant  incpact> rviewin.. 

the  janitor  and  tenant t.     Words  of  description  of  land  contained 
In  a  deed  are   sufficient   if  the  property  car.  be   Identified,    -and 
thie  was  easy  and  definite   in  this  c&ao.      It   ll   rather  far  fetched 
to   say  that  the  parties  oo*.il3  not  datexmi&e   in  what     > 
prop arty  was  located. 

It   is  claimed  that  defendant  *9i  ■■  no  through 

with  tfc»  df»al  because  he  learn-  Intiff  was   esqftOOtiAg  to 

receive  e,  i  lor,  fron  WmmQXmgm  also.     He    :  *mt>.4 

this  TPhen  he  received  the  letter  of  De-ee ■-.bar  1 ',  terrsao,    in 

which  ftawerwan  had  agreed    fee  ruiy  plaintiff  on;   that   it 

wao  explained   to  him  that    thia  was   cmstcrary  In  p  a  ©f  roal 

estate   in  accordance  with  the  rates  arid,  rules  •- 
estate  Beard.     There  was  no   evidence   1MJ 

refused  to   consulate  the  exchange  beeaue©  etion  of 

cosssdssions.      In  his  letter  of  December  15  to  plaintiff 
states  as  hit  reason  for  withdrawal   frogs  the  deal   that  h«  t 
"upon  investigation*  that  the  flat   building   "is  not  wort] 
amount   represented  by  you.8*     It  b.*a  been  repeats  i  that 

where  one  bases  his  refusal  to  carry  through  a  contract  on  a 
certain  definite  r«anon,  he  cannot   subsequently  and  upon  trial 
give  another  reason.     Ke  cannot  be  permitted  to  swend  his  ■; 

111*  fi.Wl»  f-.v  ;k.gq«  ▼•  tSUjt.  «M  HI.,  »8©J  Umntx  of  &&U&&E  ▼• 
Klseouri  Bridge  Co..  256  111.,  343;  u to  eon  v.  S.rown, .  SPL4  111.,  SSOf 
Hibernian  'BsaUeAag  v'o»  v.   speller.  181   111.  Agt?.,   531. 

In  the  absence  of  any  evidence  showing  fraud  or  wis- 
representation  on  the  part  of  plaintiff  with  ce  to  his  mm- 

Missions,   it  was  not   error  for  the  court   to  exclude   evidence  t enlist) 


•  . 
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to   chow  that   defendant  'a  refusal  to  proceed  was  based  upon  a  Ques- 
tion of  c©sj«nl salons.  Where  both  parties  are  fully  informed  and 
there  is  no  fraud  or  misrepresentation,  we  know  of  no  rule  which 
prevents  a  broker  from  contracting  for  a  eownisalon  frees  both 
parties  In  an  exchange  of  property.     Larson  v.  8fr adhere.  148  111. 

Ap*>.  ,       80. 

By  defendant's  letter  of  December  11  he  distinctly 
stated  that   if  plaintiff  should   sell  his  property  he  would  pay 
plaintiff  the  usual  Chicago  Heal  Estate  Board  commission.     Plain- 
tiff secured   a  valid  acceptance  of  defendant's  offer  before  the 
defendant  attested  to  withdraw  the  same.     The  only  basis  for  the 
attempt  to  withdraw  was  an  alleged  misrepresentation  of  value,   -and 
no   attest  ^as  made  to  prove  this. 

There  is  no  sserit  Ik  the  joint  that   as  Grower's  in- 
terest in  the  J*ew  Jersey  property  was   represented  by  stock,   and  as 
there  was  no   evidence  as  to   commissions  on  sale  of  stock  there  was 
no  basis  for    the  jury  to  estimate  plaintiff's  eesueisaions.      In  the 
record  it  was  stipulated   that   the  valu®  of  the  stock  which  defendant 
was  trading  was  #23,        ,        Lch  would  be  the  valu-?  of  defendant's 
interest   in  the  land  represented  by  the  stock.      It  was  undisputed 
that  plaintiff  would  be  entitled  upon   the  Chicago  Heal  Estate   ' 
rates  to  |£  of  this  amount,   or  31150.     There  was  no   controversy 
over  the  amount. 

There  were  no  questions  of  fact  for  the  jury  to   de- 
termine.    The  pro  era  admitted   in  evidence  make  out   the  core»lete 
transaction  ani  the  court   properly  instructed   the  jury  to  fine1   for 
plaintiff,  leaving  it   to    the  jury  to  determine  the  amount  of  th*> 
©oarisaione. 

Upon  the  record  we  hold  that  the  judgment  was  proper 
and   it  is  affirmed. 

AFflR&SD. 

Matchett,  £.    J.,    and   Johnston,  J,,    concur. 
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MSTHA  KiQELBR,  ) 

Appellant, 

Y8. 

Appellee, 
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MR,    JU3TICB  MftSURELY  BSLXVSKStD  TUB  OPIKIQE  OF  THk   COtfHT, 


Complainant   filed  a  bill  for  divorce  on  the  ground  of 
cruelty,  which  uson  hearing  was  dismissed  by  the  chancellor  for  want 
of  equity.     Complainant  appeals*     After  const deration  of  the  evidence 
we  are  of  the  opinion  that  coaaplainant  sufficiently  proved  the  acts 
of  cruelty  alleged  in  her  hill  and  that  a  divorce  should  have  been 
decreed.       So  brief  has  been  filed  in  this  court  on  behalf  ©f  de- 
fendant* 

The  bill  alleged  general  cruelty  and  specific  conduct, 
once  in  Sovember  and  again  in  December,  19  2$.       Coisplatinant  testified 
that  on  the  first  date,  in  her  home,  defendant  kicked  and  choked  her 
and  struck  her  in  the  face,     this  occurrence  was  corroborated  by 
Walter  .Angler,  a  son  of  the  parties,  thirteen  years  c  -*ho  was 

present  at  the  time. 

Cosrplainant  also  testified  that  in  December  the  defe 
kicked  and  ohoked  her  and  struck  her  head  against  the  vail.     I'll  is  oc- 
currence ie  corroborated  by  a  neighbor  who  saw  coHtplainsnt  thai 
and  saw  the  scratches  on  her  ear  -and  neck,     A  sister-in-law  of  com- 
plainant testified  that  on  this  day  she  saw  a  lump  on  o-  it's 
head  and  bruises  on  her  head  and  leg.     Br*  Weber  testified  that  he  was 
called  to  treat  coasplalnant   after  this  occurrence  and  found  that   she 
complained  about  a  pain  in  her  neck  and  side  of  her  head,   and  that  he 
found  contusions  on  the  neck,  ear  and  scalp  and  a  swelling  on  her 
head  and  neck.     Complainant   informed  hiss  that  insac  injuries  had 
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been  Inflicted  by  her  husband   striking  her. 

Defendant  partially  adralts  these  **ets,  but   says  that  hi 
•irmly  "pushed  her  away;"   that  at  another  time  he  *eet  her  down  on 
a  chair,*  hut  that  he  did  not  "deliberately*  strike  her. 

Upon  the  entire  record  we  conclude  that  the  neeeesary 
acts  of  owelty  entitling  complainant   to  divorce  wore  proven* 

Complainant  also  asks  that  certain  real   estate,   a 
cottage  and  household  goods,  he  awarded  to  her.     The  house  and  lot 
occupied  by  complainant  wers  sought  by  both  parties  for  -11650,   and 
the  conveyance  ran  to  then  as  joint  tenants*     One  hundred  dollars 
of  this  was  paid  by  both  parties  froa  their  earnings,   voad  $1100 
paid  by  complainant.     Apparently  the  balance  represented  by  Mort- 
gage has  been  paid  out  of  the  rents  end  from  the  earnings  of  com- 
plainant.    Defendant  has  contributed  nothing  towards  the  purchase 
of  the  property  except  part  of  the  original  payment  of  #100,     tinder 
such  cireitm stances  the  complainant   should  be  swarded  the  sole  in- 
terest in  the  entire  property,  including  the  household  effects, 

Cossplaicant   is  also  entitled  to  proper  alimony  and 
solicitor's  fees. 

The  decree  is  reversed  and  the  cause  Is  remanded  with 
instructions  to  award  the  complainant  a  decree  of  divorce  froa  de- 
fendant, end  also  to  award  her  the  entire  interest  in  the  real  es- 
tate and  improvements,  together  with  the  household  effects,  and  that 
she  be  allowed  aliiaony  and  solicitor's  fees  In  such  amounts  as  the 
oourt  may  determine,  en  the  record  or  from  other  circumstances  pre- 
sented, are  proper. 

RSVERSSD  ABD  RKsTAfiSSO  *ITH  DIRECT  10KB. 
Itatebett,  P.    J«»   and  Johnston,  *?.,   concur. 
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FORSMAH  BROS.    BaSKUiG    CO.  , 
Trust  *e  Under  the  Last  -Sill 
and  Testament  of  LOTUS  JSaTH, 
Deceased , 

Appellant  , 

VS, 

BBJUfotmll   FUHfclTUSS  COW**}  , 
a  Corporation, 

Appellee. 


>.om  itcnicupal  court 

0*    OKlCA'uL, 


2  32 1. A 


•sat.  Justus  jteatmHW  mhivmim  ties  arums  e»  «rs  om 


Plaintiff,   trustee  under  the  last  will   and   testament 
of  Louts  Xath,  deceased,   Drought  an  action  i»  foreifc::  ;n«r  and 

upon  trial  hy  a  jury  had  an  adverse  verdict  and  It  appeals  from  the 
judgment  for  defendant. 

JPlalntiff'e  case  wae  haeed  upon  a  writ  ton  loaao  expiring 
July  31,  1922,  made  by  Louie  Kath  to  Abraham  Born  etc  in   wad  shortly 
after  lt»  execution  anal  good  to  defendant,  whieh  oco'xpled  tho 
premises.     Upon  tho  trial  plaintiff  proved   its  power  of  trustee  to 
prosecute  the  suit,   introduced  the  Iffi&se  and  proved  a  demand  for 
possession  on  defendant  August  9*  1922,     Suit  was  ©esascneed  August 
16th. 

The  lease  contained  «n  option  for  on  extension  for  fire 
years  upon  condition  that  the  lessee,   desiring  to  avail  himself  of 
this,   should  serve  a  written  notice  upon  the  lessor  of  his   -lection 
to  do  so  not  later  than  six  months  prior  to   the  expiration  of   the 
tern  demised  by  the  leass.     Defendant  asserts  that   such  notice  was 
properly  given,  which  operated  to  extend  the  lease  for  a  period  of 
five  years  after  July  31,  1922.     The  decisive  point   is  Whether  such 
not  lee  was  <rlvsa. 

Defendant  presented  a  witness,  falter  'fade,  who  t«sti» 
fled  that  ho  was  th«  general   repair  man  for  defendant  at   its  stare 
at  the  premises  in  question;   th»t  early  in  Heves&er,  1920,   which  wa 


7 


8£ 


■■ 


■ 


- 

■ 


appro xl«s»t<»ly  three  wseks  before  -uouia  Jiath   lied,   and  twenty-one 
months  before    the  lease  expired,  hath  c<nse  Into  the  store  and 
the  witness   s«w  sJr.  Abraham  BernBtein,   the  president  ef  defendant, 
take  a  letter  from  his  pocket  and  hand   it   to    ?r.  iiath,    saying 
•Here  la  our  notice  to   extend  our  lease;*   that  My*  lasts  re 
letter  and  put  it   La  hie  pocket,   saying,   "You  didn't  nave  to  be  in 
a  hurry  about   it,*  to  which  Ir«   Bernstein  resiled,   "the  sooner  the 
better;*  that  Mr,   Charlee  Bernstein,   vice-president  of  defendant, 
in  charge  of    ihe  store,  was  present   at   this  time. 

The  test  iwiony  of  Wade   is  -very  strongly  and   sharply 
attacked   in  argument.     However,  -we   are  of  the  opinion  that  nia 
story  and  its  truthfulness  were  properly   suhaitt  .J   to  the  jury, 
and  we  would  not   feel   compelled  to   reverse   if   the  trial  were 
free  from  prejudicial  error. 

loth  .Abraham  and  Charles  Bernstein  were  p 
ewer  objections,   to  testify  that   they  caw  Mr.  Satb  in  the  early 
wart  ef  Kovember,  1920,   in  the  store  of  defendant,  thus  fifing 
important  testimony  tending  to   confirm  the  witnees  fade  as  to  the 
interview  with  Hath  and  the  service  of  the  notice  upon  hist.     These 
witnesses  were  officere   sjMI   stockholders  of  the  defendant   ooarpany, 
directly  interested  in   the  event  ef  the  suit,   and  were  ol^arly  in- 
competent.    Section   2,   chapter  51,   Illinois  Statute     (Cabin.)     To 
perrait  thea  to  testify  wao  reversible  error,   which  has  been  properly 
preeerved  for  consideration  by  the  assignments  of  error. 

It  was  also,   under  the  clrcump.tances,   reversible  error 
to  ada.it   in  evidence  a  letter  dated  March  21T,  leas,  written  by  plain- 
tiff to  defendant  aakin&  a  proposition  to  re-rent    the  premises  after 
July  31,  1992,   at  a  substantial  increase  in  rental.      This  had  no 
bearing  upon  the   sole  Issue   in  the  case,   m&  was  likely  to  create 
prejudice  in  the  minds  of  the  jurors  against  the  landlord  because  of 
the  very  considerable  increased  rental  aeked  for  a  now  terra. 
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A  stenographer  enoloyod  by  defendant  testified   that 
Aovinpber  3,     19?0,    ,Vbrahaa  Bematoin  dictated  a  letter  addressed  to 
Louis  Hath;    that   she  tyoed  it    BAd  njaA«  a  carbon  cc^y#   giving    it  with 
the  original   to  Hr.  Psrnetcln;    I  i  never  saw  either  afterwards 

until  she  was  shown  a  earhon  copy  shortly  "before   the  trial,     fb<& 
witness  **ada  testified  that  he  could  not  see  the  cent  er.tr>  of  the 
letter  alleged  to  hare  been  given  by  Abraham  Bernstein  to  Hath, 
although  he  saw  the  tap  of  it,  ^hich  he  cinder  takes  to  say  bora  the 
heading,    -lierustain  furniture  Gawpany,*  and  also   saw  are, 

"Abraham  Bernstein."     Defendant   called  upon  platntifr  i  luet  the 

original  of  this  alleged  letter,  but  plaintiff  *s  counsel   replied 
that  plaintiff  never  had  such  a  letter  in  its  possession.       The 
stenographer  was  shown  a  paper  and  testified   that   it  *»«&*>  &  correct 
copy  of  the  original  letter  dictated  to  her  hy  Abraham  3B«ms 
which   sha  typed  and  delivered  to  fcinu     Xfels  psser  was  then  ftdjsltted 
in  evidence,  over  objeotion.     It  purports  to  he  a  -written  notice  of 
defendant's  election  to  avail     itself  of  the  option  to  extoi 
term  of  the  lease. 

It  was  prejudicial  error  to   ftdteit   thle  alleged  carhon 
oopy  in  evidence.     J?©  proper  foundation  was  laid,     although  the 
stenopra-eher  t«ndert.  altos  to  identify  the   carhon  as  st&de  hy  her  and 
given  to  Abraham  Earnstai©  Kovembcr  3,  19 SO,   she   dees  not  "inow  what 
he  did  with     the  original  or   Che  copy.  *  not 

and  could  not  undertaka  to  identify  the  letter  which  he  says  Abraham 
Bernstein  delivered   to  Kath  as  the  letter  concsrr.inj,:;  which  the 
stenographer  testified.     Thare  is  a  hiatus  between  the  two  occurrences 
which  cannot  be  bridged  by  gussa  work  or  Speeol&tiftA.      fri tings   in- 
troduced in  evidence  w.\ich  as  ay  he  examined  hy  the  jury  generally  have 
a  stronger  tendency  to  produce  belief  as  to  the  existence  of  a 
than  verbal   statement*  based  upon   recollection,        ftfdttftg  the  letter 
in  question  would  have  a  tendency  to  make   the  jurors  believf   that  it 
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was  the  letter  which  *ade   says  he  satw  *,erost«tn  #ive   to  8ath,  but 
It    is  obvious    that   this   can  bo  based   at  »oot  usen  a  probability, 
which  is  an  insufficient  ground  for  the  ad-slwsion  of  an  alleged 
copy  when   the  existence  of  an  original   i»   dsjnied.      today  the   ;?e~ 
culiar  circumstances  of    this  CiiSe  this   alleged  ©arbors  eeyy  should 
not  have  boor,  adroit  ted. 

Wo  should  not  bo  understood  so  holding  that  if  this 
alleged  oopy  is   inadmissible,   the  defense  baa   therefore  filled. 
JBt©   epeeial  for*  of  wrltttn  notice  was  aeeeeaaxjr.       The  ■4«terai»i*g 
fast  was  whether  a  written  notice  of  the  tenant *s  election  to   extend 
the  lease  rae  served  upon  the  landlord  and  Wade*s  teet irony  tended 
to   rrov#-  ibis. 

Tor  the  errors  uncn  the  trial   Indicated,    the 
is  reversed  and  the  caure  is  rewarded. 

Katohett,   P.   J,,   and  Johnston,   J.,   concur. 
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I  OK.'        -E1JATD,    ( r.l  80  known 
a*  Ignacy  Lenard), 

Pliant. 
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OF  CHICAGO, 
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Ma,  juries  ^or,t;H  xy  tkb  opijsiom  of  th 


Jflsintiff  bringing  auit  on  a  breach  of  warranty 
of   title   to  a  hiick  bar  huvi  a  verdict  and  Judgment  fo; 
Defendant  has  appealed, 

Plaintiff  bought  f  row  the  defendant  the   saloon 
business  and  fixture  a,  including   the  baeit  oar  at  loS& 
Milwaukee  avenue,    whic^o*   for  #10.000,   receiving  ■   bill 
of  sale   th«refor.     Plaintiff  aays   thiit  shortly  thereafter 
he  learned  that  defendant  did  not  own  the  "back  bar,  but  tkat 
it  belong:^ A   to  Morris  i*>hna   the  owner  of  the  building.     Flair- 
tiff  with  o thorn,   investigated   the  matter  and  were   convinced 
that  Cohn's  ciiiija  of  own«rship  who  valid,   and  e«  plaintiff 
had  negotiet^'l  a  sale  ef   the  business   to  another  party  in- 
cluding the  back  bar,   ho  paid  Uohn  #800  for  it.     This  suit 
is  to   recover   thie  «a»ount  frorc  the  defendant. 

Although  t.  iaony  is  sosnnhat  variant  and  not 

altogether  clear  in  »oiae  particulars,  yet  the       Jury  properly 
could  believe   that  in  October,  1930,  fcerria  ^ohn  took  over 
the  business  and  fixtures  of  a  tenant  (tad  became  the  owner] 
that  subsequently  the  defendant  Lenard*  bought  the  business 
and  fixtures  frora  Cohn  but  the   eale  did  not  include   the  back 
b«r->.     The  parties  evidently  treated  it  as  a  part  of  the 
building.       bout  a  year  afterwards  defendant  made  the   sale   to 
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p  lain  tiff  under tnking  to   convey  the  back  bar.       at  enfant  a6alti 
the   aale  to  plaintiff  wad  hi«  w»rr»nty;  und*?r  tht  .e   circum- 
stances the  Jury  propiu'ly  found   thut  d«f«ndant  did  not  own  the 
back  bar,    and  th  t  haying  r  ^ived  payment  for  the   o^me  from   the 
plaintil      he   rhnuld  repay  him  either  in*   vtilue  of   Ike   t-.ack  bar 
or  the  amount  '.vhloh  plaintiff     ai*   compelled   to  pay  the  owner, 
Cohn,   in  orlrr  to  get   title   to   the   ®«me. 

It  is  oompluined  th.  t   there  io  no  avidence  au   to   the 
value  of    the  bock  bar  on  vthich    tho  ;$ury  could  predicate   the 
amount  of  Amu&eu*       there   w         ridftfttM   that  it  war,  originally 
bought  from   the  m  nuf    stavlttg  company  for  $1880,    Mid    that  it  vaa 
in  good  condition  at  t  e  time  plaintiff   took  poaae&r.ion.   In  *ny 
event  the  receipt  given  by  Cfefen  to  plaintiff  reciting  the  pay- 
ment of  '  plaintiff  to   Sohn  for   the  back  bar  .■■'oper 
evidence  supporting  the  ol^im  for  tonages  *••«»*•  of  defend* 
tflt't  breuch  of  his  warranty,      whether  considered  as   the  rc^son- 
able  value  of    the  back  bar  or   a  ;   the   amount  necessary  to  irrke 
plaintiff  whole,    the  verdict  re  tamed  la  fair,   nnd  will  not  be 
di  a  tu  rbed . 

For  Dm  irmuMMM  nbove  InAleatad   tin  nt  is 

affirmed. 

■ 

ihett,   F,  *T#,   and  Johnston,  ,7.,   eoncnr. 
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Appellee, 


vs. 


5S  SCOUT.  !L  I    , 

Appellant. 
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KB.   JttSTXC  B  OF   TK£   Of 

hi 3  is  an  undefended  appeal  from  a  Judgment  rendered 
by  the   o^urt,   swarding  plaintiff   J?8  in  a  suit  brought  for 
wages. 

.i  of  ember  1,   1930,   defendant*   George  .-Jcoutelas,   bought 
from  . naetasios  .ouleas,   an  uncle  of  plaintiff,   an  undivided 
one-half  interest  in  a  re&tsurant  in  Chicago.     This  partnership 
continued   to  January  18,   19:1,    «?he&    .coutelas  bought  hi»  p   rt« 
ner*s   interest  in  the  business.     Plaintiff   worked  in   the  pi 
as  a  waiter  .luring  BftWmfcty  and  J)«c«»ber  at  $l',o  ft  month  for 
which  he  *   s  paid.      He   claims   to  hare  worked  also   during  Jenuary 
and  JPebruary,   1921,    and  received  nothing.      Thls   auit  is   for 
then©    t"tO  months.      The   court  found   that  he  did  net  work  nfter 
January  26,    and  held    th?*t  *:oou  tolas  was   indlvi dually  liable  for 
the   partnership  debt  owing  plainifff   for    the    tiwe  he   worked  in 
January  and  gave  ^u'tgpent  for  075, 

Partners  are  Jointly  liable  for   the  debts  and  obli- 
gations of   the  partnership,    section  IS  (b),    statute  on  iartner- 
ships,   106  A  VCohill).     It  has  been  repeatedly  held   that 
partners   pre  Jointly  liable   for  partnership  debts  and  Judge en t 
wust  be   agalBut  both  or  neither.      (Sherburne  ▼•   Hyde,   185  111, 
58^;        anduaky  v.  BlAwell,   173  ill,   493;       >inshelaer  f.   skinner 
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Kg*   c?».    *•«  111.   116;      Cj-pnrifeU  v.    Tujrnj&.   »*  XU.   *»»• 
481. 

Amxst&aioa  louleua  wna  joifttlp   liable  with  defendant 
aa  copartner  for   the   w«gew.  tine  plain  ti:'.<     /hile  he   worked  for 
the  p^rtnerahip  and  it    ?  ••  error  to  proceed   and  sntwr       ^ud«- 
ment  ngtiinast  one  onlv. 

or  the  rcaoona  above  indicated   the  judgment  la 
reTeraed   and  the  tMtaa  ia  rMamndod, 

BKfBtUHB)  AW  • 

M&tchett,  £-,  J.,  and  Johnston.  J.,  concur » 
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FRANK  V8MU9T. 

V»« 

MARIS  SviHABT. 


APPKAL  PHOK 

cin  cui  t  cotra?, 
K  cwxrr. 


■  ppollaal , 


■ft.  J03TICS  MOUtl  ,  xw  a  u  •  TIDS  (X-;     .  . 


^nintiff  bringing  malt  to  recover  51600  had  o  verdict 
end  Judgment   for  this  uaount;    dofeadaat  appeals,     one  hundred 
dollere  do**)  not  oettn  to  ho  in  dl&pute;    the  controversy  i*  over 
the  IXIOC  item. 

In  July*  191 ft,  th*  parties  **r*  husband  and  wife, 
Plaintiff  eaya   that  hia  arifa  wished  to  mwks  m  lo«n  of    ?4tOC;0 
to  certsin  parties  nested  i-oroabaaj    that  ah*  only  had 
of  h*r  o*n  money  and   askad  plaintiff  to  l^nd  aar     IfiOO  so   th»t 
she  could  i»«ke   the  loan  r<nd  promised   to  repay  it  to  plaintiff 
when  the  ?oremh&a  lonn  mil  p«id.     Plaintiff  st*y«  he  complied 
with  thfco  request  and  the  losut  to  i-oremhas  was  made,  foiling 
duo  in  July.   1920;    th.-.t  this  was  paid  on  July  21,   19X   fey 
check  to  defendant,  but  that  she?  refused  to  repey  hia  the  amount 
advanced  by  hia.      PrtaB&aat  testified,   denying  plain*; 
story;    slut  eays  she  never  bo rv owed  any  money  from  ha*  tattoboKd 
•Ad  never  promised  to  pay  hia  back  this    >lfK)0« 

H*  gather  froa  th<?  record   th.:it   at   the  time  the  suit 
woe  comrtnced  th«  parties  had  either  boon  divorced  or   Hii 
divorce  proceeding  w«a  pending 4 

Defendant  auaerts  that  *a  the  evidence  ie  evenly 
be.lano*dt   plaintiff  ha*  not  proven  hia  faaa  by  prapond  ranee 
of    the  evid?no*.     There  wrp   testimony  tending  to  corroborate 
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plolntlfi's  etery*     Anna  Porearimo   testified   that  when  she  paid 
the   lo«n  of   ^4,000   to  taut  she   lnwlr«rt  about  plaintiff 

getting;  hi;,     here  of   the  loan,    sari   the  defendant  replied    th?  t 
*he  got  acre  noney  thim  ho  lemno.d  sia.*     The  ^ury  might  re<  «one.bly 
construe  thia  as  «in  r*dtalf»»lnn  of  the  io»n  f  row  plaintiff   to 
defendant*     Furthemorw,    the  jury  hnd   the  o;  portunity  if  efeing 
the  s-itnease©  nnd    iet»r»ining  f  r«K  their  demeanor  and  m&rrntr  of 
teytifyin*  as   to  who  should  he  given  greater  credence.         hile 
the   question  of  fnct  la  rather  slots**,   we    cannot  say  th.<  t  the 
▼ardict  of   the  ^ury  w  -inat    V.  t  of   the  evidence. 

he     tatute  of  i-isiit  atlas*  ia  not  involved,  for  it 
would  not   iom  eno©  to  mn  until  Que  money  ,  *rhieh  ana  in 

July,  10.20,    ani  suit  *»ftfl  commenced  in  January,   1  -';1. 

It  is  «ugi?e«t«*d  that  plaintiff  mm  not  *  oosBp<>t»nt 
witness  fca  to  any  tranw  action  oc^urrin^  foring  thi  Rtarriag*, 
under  section  %   chapter  %%$   "vidence.  i        f    '-red  to  no 

decisions  supporting  the?   nugget*  ted   construction  of   this  attttute* 
The  section  mafees  an  exception  as  to  such  tefcti*jony  "in   etuaeo 
where   the    wife  would,    if  u  married,   fta   plaintiff  or  defendant •" 
e   see  no   renaon  vshy  both  Bairtief!   were  not  ecnp<*tent  ait&aoaaa 
in  this  ee.se* 

Zn  thia  state  husband  nnd  wife  may  eontr  .rt  ith  each 
other,  except  oft  to  octtp^nsntion  for  Kervieei.,  nl  they  »ay  aue 
each  othar  on  all  contrite  exempt  for  such  »«rv5  hoft&a  v. 

Mueller*  106  111.  3*. 

sa  sop  no  sufidteat   MM   on  to  disturb  the  jud/gaent 
end  it  Ip  Affiaaed. 

Hatehett,   P<  ^.,    ftttd  Johnston,  J«,   concur. 
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...    JU3TICB  MtSUBBLY  DSLIVSH&D  'flK   OP  Hi  I.  T. 

Plaintiff |   «]  -  suit  for  services  rendered   at  an 

arbitrator,   had  a  vert! lot   agains^  defend *at  for  .$19  $0.     Vt   a»© 
aalre<1   to  reverse  the  Jttdjgmeitt    thoreon. 

is  us  association  of  employers  engaged 
In  the  printing  industry.  A  dispute  arose.  between  it  .and  aonse  of 
its   employes  who  are  gftti&ttre  of  f$hl<  i         .16. 

It  was  finally  agreed  between   the  parti  as  to  th»?   e*nl  '  to 

leave  the  matters   in  dispute  to    the  plaintiff  as  arbitrator 
he  agreed   to   act.      It  was  agreed  that   a  roversy 

should  pay  one-half  of  plaintiff's  charges.  At  the  conclusion  of 
his  work  he  rendered  a  bill  for  serviette  to  eaoi;.  of  the  parties. 
Typographical   union  paid  its   share  as  agreed  upon,    but  Isftt 

refused  to  pay  and   this   suit  followed. 

The  critisal  fact  in  dispute   is  whether  it  wai  under- 
stood and  agreed  by  the  parties,  before  the  plaintiff   corasMteed 
his  service*  that  his  cbarpss  were  to  be   &10G  per  lay  er 
day.     Defendant    (tiLalaad  it.  -was  the   former  amount   an-1   »1  the 

latter  e\tw. 

Plaintiff's  story  i  •  aeoeut 

went  he  stated  to   the  representatives  of  both,  par-ties   that  his 
charges  "wouuH  be  at  l*?ast   3100  per  day,"   and  not  to   "exceed"    &9Q 
per  day,    Ml  that   this  was  definitely  statsd  by  the   representatives 
of  th©  defendant  and  ail  the  men   representing  both  sorties  resptttt* 
tively  to  the  controversy  to  be  acceptable.     Plaintiff's  version  is 
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sufficiently  corroborated  by  the  oth*r  witnesses  present,  with  the 

exception  of  one  witness,  who   at   the  tSjfte  of  the  trial  wan  pr^si-tent 

of  the  4*f enfant   association.      Upon  the  tvi-ienoe  present ri  the   Jury 

was    «usttfl*d    lr.  ncrritin;    plaint  if f»s  version  of   the  a^rconent. 

\ccord  and   satisfaction   is   claims1.  ry 

meeting  of  arbitrators  plaintiff  stated  to  a  representative  of   the 

Typogra  hical   Vnior,  o   &  representative  of  the   lefendant   that 

he  usually  charged  a  ret  alitor  re*,   but    as   fchii  r  was  likely  to 

take  some  time  he  noull   ask  for  a  weekly  check  side  on 

aceouot,    tmi   it  was  *gre«d   that   each   side   should  send  hl»  a  weekly 

check  for  *25C  on  account.     Defendant   seat  hire  checks  for  this 

anount  for  several  weeks.     These   are  not   la   '  1   fovn  of  hunk 

on  a 
checks  hut   ar*/printc4  fens  describes  »8  a  "voucher  «  They 

were  payable  to  the  plaintiff,    endorsed  hy  -    said  through  the 

Chicago  Clearing  House.     On  the   CSHSk,   under  the  srie  -ilng 

"•t&teetent  of  Account,"  ore  the  words  in  typewriting,  "detainer 
Pee;"  in  ths  column  headed  "Awount*  arc  the  typewritten  figures 
•$250.00;*  under  the  heading  "Distribution"  arc  the  typewritten 
worts f   "Arbitration  Expense. *     Vgrioue  oth.rr  ?rord*i  so  res  are 

on  the  face  and  back.     On  a  tcracr  cf   the   face  of  the  paper  are  the 
printed  words,   "Make  All  "indors events  Below.     This  voucher  cheek  is 
hereby  accepted  hy  the  payee   in  full  payment  of  the  within  account.* 
The  acceptance  of  these  voucher  checks  Hsder  the   circumstances 
net  awount  tc  accord  and   satisfaction.     There  was  no  dispute  letween 
the  plaintiff  an*-}   defendant   at   this  tire  with  reference  .      com- 

pensation.    A  bpnji  fide  dispute    is  an  eaeential  factor   In   accord  and 
satisfaction,     ostraarfer  v.   Soctt ,  161  III.,    339;  ith,   133 

111,,  179;  Binfihcip  v.  Browning.  19  7  III.,   I 

Furthermore,   the  payee  in  the  voucher  check  would  not 
reasonably  understand   that   in   »»ndoreing  it  he  was  accepting  It   in 
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full  of  all   aervieaa  rendered  to  date,      ihe  *orde  on   the  vo« 
check  wo  1*3  l«ad  woet  p«<raona   to    b  i    I   ff  --.ant 

only  of  a  "detainer  i'ee,"   aa  thsreoa  stated.     It  zira 

tome  stretch  of   imagination   to  reud  t)  u»  pur- 

porting to  be  In  foil  oonrtp ansa,! ion  for  all   services. 

Ivav^r  a  ible  arror  ia  claimed   in  the  rulings  of   the 
court   In   sustaining  objections  to  the   ad  ■  I  anion  of   certain  let- 
ters bftic'.H,   the  parties,     There  letters   •  .  i  (ton  aft  at 
Marriott  vert  rendered  sr.:;.    art  Rtrtly  the  statements  of  the 
rtft$tctlvt  tlalstS  of  the  parties.     There  ia  nothing  in  tfeta  of 
control ";  ins   importance  en--  way  tr  the  other,     .• 
have  "been                                .it     errcr,   they   could  not   ©roparly  have 
affected  tha  veil  it    either  way,  except  possibly  iftty  were  sore 
favorable    ttwardt  plaintiff's  aide;   we   cannot   h©3 
exclusion  re-; aires  a  reversal. 

The  verdict  rtndeired    •  ;  <*d  on 

the   record   and  the  ju  ia  affixieed. 

Hatchott,  *'.    .?«,    and  Johnston,   J.,   ton 
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*  Corporation, 
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MR.    JUSTICE  KtSEHKLY  TBLIVSRKD  HrtGS  C 

This   is  sun   appeal   from  a  judgment  whioh  we  assume 
to  be  for  #412.55,   alfchou*fc   tho  abstract  fails  to  show  aay 
Judgment  in  the  law  record. 

The   suit  veil  brought  upon  notes  signed  by  defendant, 
and  plaintiff  claimed  £673.90  due,  with   interest,   from  the  res- 
pective dates  of  the  notes.     Subsequently  defendant    admitted 
|SC1«9I  to  be  due,   judgment   for  this  aaount  was  entered,    i-uid   the 
b?*lance  of  the  claim  reserved  for  further  consideration.     Subse- 
quently olaintiff  hud  a  verdict  for  the  balance  of    1412.8$. 

In  December,  19 20,  plaintiff  became  the  president 
of  the  defendant  corporation   at   a  salary  of   |40  a  week.     The 
by«l*w«  stated  that   the  duties  of   the  president  were  to  preside 
at  weetin#e,   to  have  general   eup*rvialon  of  the  corporal  ion,   to 
execute  contracts,  bonds  and  agreements  as   authorized  by  the 
Board,   and  to   sign  checks,   mortgages  and  contracts  requiring  a 
seal.     The  evidence  shows  that  Frank  J.  Hinkarep  became  vice- 
president   an?  a  director  of  the  defendant   in  jfune,  1921, 
h  ink  amp's  son  was  a  salesman,   but   failing  to  make  any  sales  of 
defendant's  products,   cooking  appliances  and   steam  tables, 
KiAksMf  asked  plaintiff   to  interest  fci.r.aelf    In  making  sales, 
for  which  the  cosrpany  would  be  willing   tc   compensate 
Plaintiff  saya  that  acting  upon  this  agreement  he  «ade  certain 
sales,   and   thereafter,   oc  &&y  12,  1922,   at  a  meeting  of  three 
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of  the  four  directors     of  the  def endant ,    the  fourth   director 

bein£  in  Kurooe,   the  matter  of  compensating  plaintiff  for  these 

sales  was  brought  up,   wni  a  resolution  adopted  as  follows: 

•Voted,   Yfcat   a   aesnsiftftieji  of   M   should  he  paid   - 
Oo^uth  for  the   sale  of  cocking  apparatus  and   etaam  tables 
which  have  been  effected  by  said  Desna  th." 

The  notes  sued  on  were  then  executed  by  the  officers 
of  the  defendant  for  an  aggregate  amount,  which  included  what 
was  due  plaintiff  on  tht  weekly  salary  account   and  also  his  com- 
mission on  the  sales  referred  to   in  the  resolution.     There  was 
also  a  Journal    entry  rnude  on  this  date  referring  to   the  item  of 
441". 5?,   as   5:£  "allowed  on   all  personal   sales  taade  by  A.  it. 
DfiHith,"  and  giving  the  n<sw*»e  of   the  persons  te  whom  sales  had 
been  wade,   end  the  amounts. 

The  defense  presented  is  that  plaintiff,   as  presi- 
dent, was  not   entitled   to  any  compensation  for  services  in  the 
absence  of  a  resolution  by  the  directors  prior  to   the  rendering 
of  such  services,   and   that  having  received  a  salary  fttr  services 
as  president,  he  could  not  receive  a  further  sum  unless  ex- 
pressly employed  for  the  special   service. 

The  general  rule?  prohibits   the  payment   to  an  officer 
of  a  corporation  for  extra  services,  except  wher*  a  by-law  or 
resolution  provides  for  compensation  before   the  services   are 
rendered,       -An  exception  has  been  made  in  eases  where  of fi cere 
rendered  unusual   services  or  services  not  within  the  line  of 
their  proscribed  duties  at  the   request  of  the   corporation  or 
board  of  direetore  with  the  understanding  that  they  are  to  bo 
paid  for;    in  such  cases  the  law  will   imply  a  pyfesiee  to  pay  what 
the  services  are  reasonably  worth,   (and   it   is  no*   necessary  that 
there  be  a  special  agreement   to  pay,  or  a  precedent   resolution 
providing  for  compensation.       This  has  been   spoken  of  as 
the  "liberal  rule,*  but  now  so  well   established  ae  to  be  a  rule 
of  similar  dignity  with  the  general  rule.     Fletcher  Oyo.  Corpora- 
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tione,   vo3 .   4,   see.    3739,  n,    99CS«     This  lihsral  rule  wu  ap- 
plied in  Rq.s«m,u  .        xx  ec_.  v.  Daaaatsi,  w*  ***••  »«?i  <&£- 
smsl  Xa6S£ss&  %£&•  St*  ▼•  ffagglaaft.  202  111.,  *i3»  memtac  ▼. 

Lafayette  B.  jfc  j£.  Ry..   Co..,   68  ill,,   670,   and  reaffirmed  in  the 
seise  case  in   37  111.,  446;    also  Qrldley  v.  fe.  .».  &  &.  Hy.   Co.. 
71   111.,    SCO;    Qo.okfo.rd   K.    I.   &  St.   1..    :.t.    ft.    Oft.    */,    ;V^e.    63   111. 
328. 

As  plaint  if  f  had  a  valid  end  subsisting   claim  against 
the  defendant  at   the  time  of  the  execution  of  the  notes,   such  a 
el&isR  was  a  sufficient  consideration  to   support  the  notes.     Uc  In  tire 

▼.  lafcat,  104  111.,  491;  Makej^  v.  Massa.  w  ***•  *#»•-  605; 

£*X&  Mill  Ian&  v.   aSTijL.   *M  ill.    Asp.    462. 

Under  these   cireus&etancee,  irregularity  f    if  any,    la  the 
calling  of  the  directors'  nesting  of  May  12  le  tnetaterial,  as  is 
the    ju  stion  of  the  right  of  plaintiff  to  vote  at   this  meeting. 

There  n»  no  reversible  error  in  the  rulings  upon  the 
admission  of  testimony  or  in  the  remarks  of  counsel   for  plaintiff 
upon  the  trial.     tfor  the  reason  above   indicated   the  Jud^ent   is 
af  f  i  rosed , 

Hatchett,   »%    J.,    <tfid  Johnston,    J.,   concur. 
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kr.  nanffi  kc  lkz»  tiu  ©mhioh  OP  THE  COUrtY. 


Thia  la  an  appeal  by  defendant  from  an  **dweree  Judg- 
ment In  an  action  in  forcible   detainer. 

■Ten&ant  was  in  possession  of  a  store  at  5239   -?eet 
Chicago  avenue,   Chicago,   as  lesaee  under  a  let-sa  frm?>  tannic 
Iff.  Prink,    dated  M&y  1,   1910,   for  a   term   cmamencinf;   that  data 
and  ending     pril   80  <   1932.     In  February.   1932,   tannin   Prink 
made  a   written  leave  of   the  premises   to  Jnmee  G.  ^agness, 
plaintiff  here,   for  a  tern  of  three  years   commencing  I;  ay  1, 
.1922,   immediately  after  the  expiration  of  defendants  lease* 
Defendant  refusing  to  yield  pnsoeueien  at  the  expiration  of 
his  lsa.e,    the  new  lea«e.r  brcught  this   suit  m&  had  judgment. 

Upon  the   trial  no  objections  were  raised  by  defendant 
to  any  of   the   evidence,   there  was  no   Qrosn-exami nation  of  wit» 
nesaea,  nor  any  evidence  offered  in  defense. 

Ho  substantial  point  is  made  upon  this  appeal.     Ho 
notice  to   quit  or  demand  of  possession  was  necessary,   a*<  the 
tens  of   defendant  hod  expired  by  the  terns  of  his  lea*  e. 
section  l:,  Landlord   ;<nd  Tenant,   chapter  80. 

The   action  whs   cltsriy  one  under  the  Forcible     ntry 
and  *>etain<?r  *ct,   where  a  tenant  withholds  possession  after  the 
termination  of   the  leaae  by  its  own  terms.     Chapter   57,   section 
3,  fourth  paragraph* 
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Defendant  was   in  possession  when    wuit  was   brought. 
The  wide  nee  shows   that  he   «mter«d  into  posneealon  when  he 
received  hie  lease;    th  ,t  h«   van   ntill  in  possession  on  JPebruary 
15,   192  ■.  when  Fannie  Prink  h»d  &  oomr<?r action  with  hia  in  the 
store,   and  he   wa»  also  in  pouseesion  at  the  time  of  the   trial* 

There  is  no  variance  between  the   complfelni,  proof 
end  judgment.     The  premise*  described  in  the   complaint  and   the 
lennes  i»  the  first  floor  of  ft;:38  $•*%  Chicago   avenue,   in 
Chicago*      The  words.    */<ustin    Nation, *  in   the  loose*  ore  merely 
surplueago.     There  is  no  marit  in  any  of  the  points  of   the 
defendant,   and  the  judgment  is  affirmed* 

'.  atchett,   .  .   J*,   s%nd  Johnston*  »T.»   concur* 
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ft*.   J.    KIMO, 


Appellee, 


VS, 


JOHN  JlHUI  OK,   otherwise 
known  an  Joan  Jurisch, 
Appellant. 
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In  this  case  ap.iellee  moves  for  an  af  flrmanee  ef 
the  judgment  under  Hule  22  of   this   onurt  for  failure  of 
appellant   to  file   a  ewaplete  X"  cord  of  tho   case.     Appellant 
filed  a  short  record  on  the  second  day  of   the  present   term, 
consisting  of   the  order  for  the  judgment,   a  copy  of  the  appeal 
bond  nnd   the  ord<?r  approving  thfe   some,   and  nuked  for  an  exten- 
sion of   time  of  60   days  in  «hlch  to  file  a  complete  record, 
which  was  granted.     The   tine  has  expired  and  no  additional 
record  has  been  filed.     There  are  no   aoaignsientu  of  error 
applicable    to   the  record  before  us.     K©   further  extension  of 
time  hue  been  naked   for  or  could  be  grrmte<i  •     appellant  also 
asks  for   statutory  dHmages.     The  Judgment  was  for  $33?,SC* 
Under  swid  rule  of  onurt  the  judgment  will  be   affirmed,    »nd. 
under  section  101  of  th«  Irnctioe   .ct»   together  with  #30 
etatutory  damageo  for  want  of  prosecution  and   failure    to  file 
&n  authenticated  copy  of  the  r»>oerd. 
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tJmSX  RHDD  ,  . 


70 
C5WKI1AL  &ri 


Vladntiff  in  $**«r. 
MR.  JV     ■  tti  BW»Y  SOW  -rid?  ',?. 

This  writ  of  error  brings  in  question  the  $*4k 
of  the  -'.rl»in»l  Court,  of  OooJc  £mtnty»  finding  tht:  defendant 
guilty  of  receiving  utolen  property  of  th«  v«Xue  of  $14.?©* 
entered  upon  a  trial  upon  m  indietaont  charging  her  with 
h&rlng  (1)  stolen  gtui,  mid  (3)  having  reeeiv-.  of   the 

peoples  One  idght  ft  Coke  Co*  Jr»o  wring  it  had  been  stolen. 

fhio  mm  h&a  been  heretofore  be  fa  *    fehj  rt 

in  opinion  filed  ^wne   3d«   194*3*  22d  111.  App.  633 •     *•   teero 
of  fi need  the  judgment  on  th#  ground  tnat  fchg   bill  of  e-£eep<» 
tlon*  having  bean  atrieken  fro®  the  ryoord  tiierc   site  no  trror 
in  the  aom^on  Ian  reeavd  requiring  rew#r»**l.     the  Oaeo  pro. 
eeedod  to  the  ^preme  Court.  300  111.  140,  etiere  it  r 
that  the  bill  of  exemption*  #&»  erroneously  stricken  frost  gtoe 
reoord  end   the  judgment  ftm  revereee.  vm&  PttuaaAeo'   to  *fai9 
court  with  directions  to  eoartid*tr  an**  ae  to  mine  the  terror e 
assigned  b^eed  upon  the  bill  of  exeeptleno.     The  facte  ure 
•toted  in  ftnooi   teo  opinions,  and  we  shall  not  repeat  them. 

In  it*»  opinion  the  ^uprcnre  Court  said    Hint  "if  it 
wee  shown  that  the  of f^nee  muu  committed  more   tana  eigfettoan 
months  before   the  return  of  the  indictment  and  th! -it  the  wlue 
of  the  g-»o  wua  &1»  or  lees,  plaintiff  in  error  we*  entitled 
to  have  the  jury  ine  true  ted  that  they  ahould  return  »  Tfirdiot 
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or  not  guilty  if  they  found  thi*m  f&ote  from  the  evioonoo." 
fteferrinff  to  ths?  r?tt~<*,  wo  find  that  the  lndlotnoat  nut  re- 
turned June  8,  19530*     Prois  tts«  ovldr-noe  ttt  th«  bill  pt  incep- 
tion* it  eppewjra   th;»t  the  «««  im»  uacd  on  the  pr«ir,i*«*©  involved 
in  Att^ota  iWU3«  or  noisriy  twenty*  twa  saonthu  before  the  insist* 
jr«nt  w*^.»  returned*     3he  v»lue  of  the  gets  need  wno  found  to  he 
loos  than  fifteen  dollar*.     "The  offense  *•&»  therefore  e.  CJla- 
deaeener,   mm)  th«  ototntery  limit  of  Hi#ht*on  won  the  haying 
expired*   the  Jury  should  have  returned  «  vordiot  of  not  guilty. 

X>ef©ndnat  was  'oh*-*rfed  with  theft  in  the  fi.ro t  count, 
end  in  the  ieow!d  count  <*ith  having   reeeivad  stolen  property. 
the  vm-dict  found  her  guilty  on  th*f   eeoond  eciunt  only. 
la  no  evident  whatever  to  *U4>t*>ln  this  e  ^nt*     At  beet,   i&t>m 
1*  evidence  th&t  go.»  won  aumed  upon  the  pTixmXwM  &£%mr  the 
$&m  eoap*<ny  had  reaoved  ita  »©t*r  «nd  disconnected  it»  pipee. 
If  defen^unt  ueed  thie  §us  it  ricfct  passably  n«  considered  a 
theft,  but  by  no  ronaoa&n#  o«a  it  he   snid  that  in  »o  <i©ing  she 
eaa  receiving  stolen  property  ee  the  oriase  ie  defined  in  the 
etatuto. 

*?•£  the  rifjioone  above  indicated   the  Judgaent  of  the 
Criiatinb.1  wnurt  ie  reversed.     &fl  there  can  be  no  oonviction 
undt<r  the  IndioHanent  the  e««e  will  not  be  rewantea* 

RSV    M     '. 

Batons tt*  9m  J.,  »nd  John,/ ton,  J.,  concur. 
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Appeliee.  if     *W:&/a»  ?KGll 


Bf  GKX< 


rs< 


ft*  X*  J     AS,  doing  business 
at  Lyons  v  «nuf *eturlng  owpnny 

of  Chieago,  9  Q  9   *     A 

Appellant.         /^  ti/^  i-»ri«     u 


7nts  let  an  Appeal  fraw  a  judgpent  for  |ftt433.8#, 
against  defendant  entered  upon  a  verdict  returned   tn  the 
trial  of  ii  suit  brought  tn  recover  th«  pries  of  merchandise 
sold  and  delivered. 

Xtafendunt  is  a  rawnuf*  oturer  In  Shleagfl  of   vsoraen'e 
garments  and  had,  at  times,  pureht>aed  embroidery  trim  plain- 
tiff, a  m«nuf  coturor  In  Htm  York.     This  suit  involves  a  lot 
bill«d  under  date  of  Xoveaaber  IS,  1920,   and   two  other  let* 
billed  undi-r  da  to  of  ^nuary  7,  1921.     The  reeetgtt  of  thtise 
is  admitted  »n&  no  part  was  returned.     Vert  of   the  merchandise 
w»#  used  toy  defendant  In  hie  business,    the  bnlanee  stored  in 
e  warehouse,  and  the  storage  ahnxges  paid  by  him.     lie  kept 
the  warehouse  r*?c*ipts  nnd   shortly  before   the   trial  mowed  « 
portion  of  th«  goods  from  the  mtrohousa   to  hie  factory.     Ko 
payment  was  ever  mode  for  rtny  portion  of  tkese  goo<f9. 

Defendant  argues,  although   i*<?m«mhat  obscurely, 
th*»t  the  first  lot  shippnd  was  not  ordered  by 
that  the  other  lots  were  inferior  to  samples.     9K   •emmet 
exiaeine   the  «videnoe  on  the  we  points  for  the  reason  that  no 
motion  for  a  new  trial  ha  a  bee*t  preserved  in   the    bill  of 
exceptions.     It  is   the  settled   mis   tbatg  in   the  nbsenoe 
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of   the  swtion  for  now  trial   thus  preserved,   no    mention  can 
arise  in  «   court  of  r«viwt  on   fcttt   sufficiency  of    the  evlccmoe 
to  sup  -ort  the  verdict.     Orjgj^eJU  *•  i&ft&»   "^fi  X1X«   4!>9j 
■■nderson  v.   Kara^ne,.    IK>7   111.   76. 

The  instruction..;  #ivan  V   the   court  are  criticised 
tut  so  find  no  rttvernlblrt  error  In  this  respect*     KVtft  if  the 
Instruction*  vere   Improper,    they   could  not  bo  «jtte*tioned  no* 
a*  all   the  instructions  which  defendant  re  tju  sated  wore  given  »nd 
no  objections  to  any  of  theis  ware  made  at   the  trial.     Malccki  v. 
mmi  1$$  ill,  App.  484;     ^snnsylvanls.  Co.  v.  The  i^rhasi  ?.  & 

|j    0q».    185   I1a.    app.    110. 

"Hae  statute  of  ^runda  hoe  no   \pr-li  cation  Y*h<?re   the 
buyer  accept*  part  of  th©  goods  sold  and  actually  receives   the 
ssae.      'bttpter  131  a,    (Cahill)   amotion  7,  ,»«les.     Bef$tt6aat 
here  received  and  kept  the  goods. 

The   complaint  a  BUtfUl  of  tho  rulings  of  th«?  trial  court 
upon  tin      Ti'ionoe  are   if  holly  without  soerlt. 

*'h«  $ury  whb  instructed  that  they  uslKht  give  plaintiff 
interact  if  it  found  there  had  be.?n  vexatious  dt'lay  in  paying  the 
indebtedness,  and  interest  vai  included  in  th#-  verdict,     the  in« 
voices  specified  definitely  when  payjientc  were  due  and  interest 
wu«  fibred  from  these  respective  dates.      S*   see  no   re>««on  vihy 
a  buyer  who   dsl&ys  payee nt  b«yond   the  ti»e  specified  when  it 
beeoaeu  due  *hr*uld  not  thereafter   v>».y  intercut  on  the     i»ount,» 
To  do  otherwise  trould  burdan  the  sailor  with  the  «x|>ense  of 
carry in*   the   account  indefinitely  at  the  vnltt  or  convenience  of 
the  buyer*     The  »llo!«a.noe  of  interest  und*r  euch  circus1: »t -.neoa 
has  been  frequently  approv  d.     liraun  v.  Heoe,  18?  111.   383; 
Laughlln  v.   HopHlnoon,   292  III.  80. 

f  lain  tiff  asks  thwt  statutory  dtyaagea  be  allowed  on 
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%hm  grimwdfs   th»t   thi ,»  *pj>#ml  hna  1»«*n  fur  dtil&y.      j»oh  d**^** 
*ro  poraitt«tl  for  «  oub  not  o&ovadlnx  10  p«>r  o«nt  of   tho  amount 
of  tha  Judg»ent,   In   tho    Jiaerction  of  tho  o«mrt.       uct.ion  23, 
chop tor  &3   (   nhili). 

Consideration  of   tho  record  end  nil   the   points 
prootntod  to  u«  iap«l  u»  to   tho  opinion  th>  t   th«r»  io  no 
*u*>«t*nti«a  r*«teoii  for  taking  this  Hpyo.-a.  and   that  it  wao 
tolely  for  dol^y.       o   ahull   th*r<?for«  &f  first  tho  judfTKent 
%nd  «ntor  in  this  otmrt  tm  additional  Jti6#M£t  Kgaimt   the 
<t»'  *n<***»t  for  |3$0  rt*sa&?jos. 

m  ■■  tste* 

asttsbatt,  i;.  J,#   and  John* tot»f  J«,   concur, 
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CITY  aTATf.  raks  KC^6»0# 

a  corporation. 


vo. 


yftAKXtaM  KfiR&2P8&, 


mh.  jUoTjcr  gfesgm&f  os&ivgn  $  urns  opx&sck  of  hm 

Thio  i»  nit  u,ppo*a  fro»  »  judgssont  for  C11»&>X3.78, 
npon  r*  directed  Torditt*  In  tho   trial  of  o  auit  on  «  promi»*>ery 
note  for    ?l&,Ot?0,  sw&dio  by  th*  dofondnnt  Hording*  Br©»»  Inc., 
and  endorsed  by  dofendont  Franklin  tf'trdlqgs?  p?*y»bl#  to  th© 
order  of  the  34  quid  Bow  r  ond  Hooting  <^?Hp««y#  »»&  alleged  to 
oe  gold  and  delivered  before  isnturity  to  tho  plaintiff  for  « 
volu&bl©  eon*t'lt; ration. 

¥«,»  plaintiff  on  inuooant  purennoer  for  v&lu&  Tom  fans 
th*  not*  |HM  duo?     It  lit  dated  Jbae  lh»  1-  21,   and  in  due  on  or 
before  »i»  month*  offer  doff,     i;iXftiutlff  i»  «ngaged  in  th* 
general  banking  buolneeo  In  Chi«ng»#     nloort  Boo»,  fun  of  floor 
and  dlrastor  of  the  bonk  fortified  that  it  «ri««  purchneed  by  tl» 
bonk  J&ly  2d,   1921;    thut  »  few  dagffg  bof o r*   thio  It  was  offered 
to  the  bank  for  diooonnt  "by  u  tfr.  &«*ll,   the  provident  of  the 
Liquid  p\»ol  jrowor  and  Huotintf     «.,   the  paye^;  he   told  Mr*  Boll 
th^t  If  the  hlcfuid  Aiol  Company  would  open  an  acoount  with  the 
bank  they  *oul4  eoneid#?  diooounting  it;    shot  ho  gnt  H  fairorssblo 
report  fr©»  -tinn'o  Agency  on  JUrdinge  Sr©«»;    ttutl  tae  otttteptod 
to  eo^runi sate  with  thw»  and  "franklin  llferdinge  over  tho  tele- 
phone but  without  ouooouui   th*t  ho  l0  7Uir<  d  of  gegdinjQ  Brother*1 
clerk  oji   to  vshero  thoy  Aid  tfceir  bonkim:  bu»in«««  »nd  thereafter 
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eaiXed  up  tht  s>y©.l*ienta  of   thsae  banks  awl  hs^ing  ^mw?   m«. 

vinced   Ui»tt  Hi.rdi.tige  Brow*  eere  respsnai*!*,,  h«   fee*  netj 

>*r*   Sail  that  the  txtaii  srould.  cliftooiittt  tha  n«t«„   »hi*  wee  tfon©; 

*n  as'/aint   ->  ■    ap*Sa4  with.  the  i.if*tticl  Fwei  fli«  wh,i«h  wa*  credited 

with  93LG#GOU,    the  faoe  of   tn.j  not*.     On  the  eio***  <S#>y,   .July  ' 

he  wrote  a  latter  to  Hamimte  Broe»  atftiaing  th*«B  that  the  hfcnfc 

had  jjur oh •-;*«&  the  note  entf  tfinlted  sdlfiee  as  to  whether  it  wo*  a 

»rope?  OfealA&tiOII  u»d  *  g»«B&na  note,     «TvjI;!        ,  iclin 

:>»ralage  had  ajt  interview  «MH itt%  Boot.      Hr<.rdla£«    ltf*tlfl  -<at 

he  toXd  *tr.  -Boos   th^t  he  *4fttttft4  tte  •MktgtAtwP  a»4  *wg  eats  not 

going    to  »«y  it.*     IStest  h*   «4«38»^  to  ohov  gfton  t-  tOKfereiftt  ,-vl..,t» 

lug  to  the  nettf  hut  thct  Hogg  *a£ti  te#  did  not   ems  itj 

that  ho  only  mmk$*4  to  hnov;  fee  to  the'  /p'jmlsie'Seei:  of   ths  K&pmittr«*« 

It  la  oettgjfct  to  gsove  fen»9*edjp;  ««  Um»  na*»  of  the 
plaintiff  iwsk  of  the  trMissaotlono  letuiiiuj  «q?  t«  the  exfcewtiots 
Of  the  net*   through  the  3eno^l«dge  and  rel&tien  to  tfc*   trfaMJ«etie» 
of  falter  MUmrX,  wo  attorney  for  the  i4*S*t£  SVel  ®o#     &r«  Beoe 
had  bo«K  iptrotfeevd  to  TteXl  »y  Softer*  lW#»f*   tfco  not-  ft*8* 

ehased.     Bafsmdaat©  ttttXiMwtly  »<!»«  that   the  o?li»i«Mi  eho/ow   fcitst 
Xehert,  at  the  tfcs«  the  net*  *«o  di»eeuj&tvd,  m§  alee   the  etfceraoy 
for  the  plaintiff  bunk  end  th-^.t  hia  knowledge  would  fee  fc&ewlaage 
te  UMI  hatUt*     Thia  &  puissant  io  based  nnon  A  «A*Of^9PoJwMiO|»ii  ef    the 
record*     it  is  «vid«nt  that  when  Bono  referred  to  Se&arfc  aws  the 
a  tie  ww  j-  "for  the  ban*,*  he  4o*»  not  om»  the  plaintiff  hat  soother 
bank  *ith  whieh  Boom  h-:^*  be««  towaeot^sS  bofoswa  hi  b^o,-m:   sdttcte 
with  th*  pi«inU£f  h3MU?«     Er«  Btoos  tftJitAftoe  owtogo^oaliy  «5i«i 
Xokert  w^.»  not,  ,-»t  *Ja«-  SU^1«  of   Ute    .-i**«outtt  ef   the  aot«*  am  feVtemejr 
for  the  pi»intii.'f  hiii»ie  mft  cot  ^btji  or  »t  o«Qr  ^thtr  ti»e  espAoyoa 
u*  ite  tattomey*    Mr»  ttfrort  hiaoelf  »m  piaooO  »Fon  th«  st4»nd 
oy  th«  o't.'f  as'Jttnte  **ho   «aald  rvHdlty  hav*  «j»«or  teiaetl  fre»  ni«  mm 
%A  Ml  felatienff     to,-  op  eort^etloffs  with  tfie  plaintiff  £an£0 
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But  no  imKtry  woo  m*&*  of  hi»  fcNtdnmftft  tnio,     St  taft^foro 
atands  uneoots^'Alatod  ia^on  &.<    rcoorfi  to«t  fcnin?rt  vwn  not  **n 

ogont  of#  or  mtmootoi  in  t*n^  oo^rca^ntativ*  »*jr  *iwn  th%  j>i*in» 
tiff  W-nk  at  tn*  ti»«  tiwj  note  *m  iii«oooAtf>«i«     it  *oi4«w»  w^w 
fore   tnat  wh«teY»r  kn«wi<ud#«  h«  *my  have  fcuwi  eouX<*  not  '»*  irsputod 
to   liu  slain tiff* 

Th»  rfirao^d  Its  not  oniy  oio&sr  timt  i>WwtiCt'  took  tiio 
not*  on  July  &&t  vithmst  any  }cyv» -wits  fig*  i\f  *3J«tgo«?t  **tf«n#OS!  H»t 
that  on  Juiy  30,   at  th«*  intorviov  *4tb  fruMkliA  JGoanJagn*   tSw 
bank  rocoiToo"  no  aHf«ntta*£«a  or  &no*&tfa&*  of  amy  f u*r4»  $ott»tit».ing 
o  lo#*i  enfaose  +«>  ttia  not*.     tolla©#  sijajiSky  <i«ai<*®  «on*  rally  on 
obiif  ation  £«4  vd2L*in^tto«;o  to  n*y» 

A  noiaor  in  &&o  Q^nroo  is  on*  **n»  &*Sr©s  a  »e$B%aai&« 
lA£t?tsnvBnt  g&riUSi  in  owsfiplot*'  ma?  T«ml&?  o^&ri  It*  fmo*  fr&ttom  it 
is  duo  in  goo,-,  ''feitfc  «md  ffe*  v*a«o  '*it!oitit  «ay  notie*  of  .any  in* 
fi  realty  in  %h&  tm%zwa-M%  or  §of$et  is  $fe«  titlo  of  the  s  or  eon 
negotiating  it,      -.cation  $&#  U**g©ti»b*e  ;xr.otrum®nta#   oa&ntor  99# 
Illinois  4&tuv.   trtohiX*).     1%  iu  n*  tho  mic   feat  HV9   «t©pioio» 
or  Knosleegft  $n"  airtnm«itnns«a  «»°»oi&nt«--i  *o  Hgrasioo  s&«9l€latt  in 
tfco  B&ftft  ■£  fc  nradont  Knii  or  (m«  grooo  aexllxoiM*  on  »**»  SNss?t  at 
tho  time  of   tao  trosaOr  will  not  o*f«*t  ai»  tltio*     "Hat  only 
tfc£m  feMi  **ill  4of *at  tUlo  le  teri  faith  on  Ms  p*rt  c«c 
oon  aooortias  Dtin  *u«t  «  t*»lli.i<  th.*t  £*$t  toy  a  iwtjpttMlosi 
of   tvi6o*0«.      for.-^wftlA  W«  £££&£»    •*-*   B*A*   *#**       '■  &  fe*«g 

&  nolo  mot  hav*  »*t*tnl  Stno#Xo<3ga  of  m  infiwity  or  too  ■•« 
auoa  fnots  th-t  nla  airtioa  In  fearing  th*  lTjui.mr.ftnt     ,  ',© 

b«a  f^ith.    ^no-^a  ™^5       j     J^.  y.  S^^t.i  . 
n§f«  5fi3.     ;%!;«*  »5»'«  t'l^ith  n&j  -t  on«  ■  ■••*  ^  «N»sM-rotoI 

aote  ^ayjibio  before  ©^tn^isy  f*»  onJnin  «s«a  »4t»ottt  tooi?i«4«e  of 

any  a«f«o^:  «i^T*to.   i&xi*&3y<&  *•'*  :.^R*L.s»i:...;miXittL.  B*t  xu« 
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pplyla*i  thia  t*ut  to  Uw  faata  a<  for*  u«,  wo  «*ra  of  the  opinion 
th&t  no  »*d  f «ith  hoa  be«n  uhowu  on  tha  p&rt  of  the  plfc-iatifi   in 
jwrehi-.*in*j  tha  note  la   fuoMtiea  out  that  it  la  an  inaaooat  pur- 
ehaser  In  dno  oour»e  ah  d«fia»d  by  the   Ht*tnte, 

S»laiBtiff  wade  »  ai^Bia  fac^e  Gffltfo  th*t  it  won  aa 
innocent  holder  for  ViJUto  and  tto#  d^fwnoanprociusiag  no  «videB*a 
to  dicprove   thia.  the  oouart  properly  di  too  ted  a  vexttict  for  too 
plaintiff* 

a  greet  deal  of  |#afti)iijii  he  b*en  t**Jeea  «ad  ftrtfMMt 
exteaaivoly  toughing  the  t*aa*uati«B  bet*e*B  tho  *4sfaid  Fael    ©.» 
*uid  the  daf  xadnata  uhlcsh  3U4  np  to  the  «a«entiaa  af  the  no  to* 
IB  flow  of  ou#  opinion  *%«  above  axgpoaeaaa*  it  ie  BBBeoeo&iury  to 
oonsaent  upon  tola*     lfewt«y»  «w  Jaave  e&saiiaed  tit*   nana  end  nfclla 
1b  certain  Parti mlnra  there  alga*  ha  qgueotiaaa  of  feat  *fci.eh 
should  bo  atitaHlttoo~   to  a  4«ry,   it  appear  a  to  he   sufficiently 
pro  van  that  the  no  to  *?<*»  »4*^e  not  »»  alaiaed  by  the  defeiidfcftie 
aeeettoe  of  repreeeatfetiana  aon«tfmin&  aVee)!*  for  eertaia  oil 
burners  f**l«ely  olaiaad  to  huaa  haon  »;» oared  by  the  £uel  ft*«t  hut 
«ua  e*oout«d  la  oonsiaer&tion  of  tha  o«aoeliation  ay  the  Fuel  flv« 
Of  a  lieanea   contract  d»*od  M^roh  da,  *§&&#   and  the  ox&oatioa  of 
a  aa*  ooatmet  sl&ted  3tt«c  la,  l»fcl#   walea  lo  the   date  of   the  note* 
So  that  if  it  Bad  ae»n  ahown  that  tha  plain  tiff  bank  had  fall 
kaavlo-^o  at  the  tine  it  took  it,  of  oil  the  aattere  loading  3© 
tha  execution  of  the  note*  thero  would  have  boon  nothing  to 
apprise  plaintiff  that  the  aato  did  not  constitute  a  v&ldd  and 
biadlag  ebiig  tioa  upon  tha  def  endanta* 

It  does  not  avail  <d<&fon&uata   that  the  hank  did  not 
pay  aaaa  for  -tha  a© to  hut  opened  tm  aseount  with  the  Liquid 
?aol  Go.  giving  it  arcdit  for  the  proeeeda.     She  reword  ahas* 
that  aearly  ff*60v  had  been  pold  out  froa  this  orooit  «MOuat 
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tooforo  Jtrty  30 ,    >ht*n  Franklin  H,Mins«  h*H  M»  int^arvi«w  *4th 
Mr.  Booaj    th<*t  no  oth  r  4i^li*i»«r  of  Unbillty  Wl  rfwn  to 
plaintiff  until  thu  affidavit  of  dofenoo  m»l  filed  in  the  *,ait# 
fit  *hieo   ttnw,   th»  entire  munrat  tad  t*«n  withdrawn  froa  tin* 
Mb 

It  h»o  bo«n  k#ld  it  ostium  t  b*  *l*4»»d  tlu»t  *  tank 
in  not  «>n  inno^nt  ^nrota mtr  of  *  net#  uithfiut  proving  not 
only  th*».t  it  took  tho  not*  nnon  «.  dioowint  crediting  tho  poyoo 
with  the  t*aount  n*  a  donoolt  but  (kino  «hot  tiw  otato  of  tho 
oeoottnt  *  -a  botnoen  tfa«  bank  and  tho  p*yo«  »t  tb#  ti»«  of   Uh> 
discount  and  -tk.*t  tfao  unwunt  inn  on  tho  d«sw>»it#  if  any*  hod 
not  boon  drown  out  prior  to  tkw  t?i*l«  or  few  filing  of  nl#&« 
giving;  mum  of  Oui  dnJ**n»««.     ^rpjji  *»j£fc"  -  J&M&n 

1»»  IU.  «0« 

Ctkor  point*  horn*  bo«?n  omoontod  for  dOttoid«r*\tlea 
but  for  th*  iftNMNMi  x'irst  aknvn  nlMStnd*   on  hold  tinad  tk*  dirootnd 
Yordiot  for  tho  ?l**ntiff  »&»  nropor*  ond  tko  judmmnt  in 
oJffixnod* 

>'&tflhfltt9  #•  «J.#  *nd  Johnston,,  J..  eonenr* 


JU&  vmtt  t*$ul  *  mUfcw:  aK<fc  - 

M  ft**  ;■  U   ***   !£**»  VLtMOeUf 

*t>  .ftiS  .l«iMMwt  dt*   3ftJU*»  Aft 

/-»  .'A   W»Stf£  «»**  I 

»  stead  wsfr  jpi«i*o*  ** *  turn*** 

a*  t*  /*  bo  *****  &»*$ 
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Btfemtaftt  appeal**  fro*  a  judgment  againtst  It  for 
I.J47.47,   in  a  swait  in  which  plaintiff  olwijsed    thla  mcunt 
due  for  good©  sold  and  delivered,  and  for  awm*y»  advanced* 
Scilendwnt  filed  an  affidavit  of  Merita  maA  ale©  «  j»le&  of 
set»off ,   claininc  that  plaintiff  owed  it  a  bale  nee  for 
commiasionf}  of   «1,6&4*48.     On  trie!  toy  the  court,    the   finding 
wee  a&Kin&t  defeneUent1*   ;*»t-off  and  for  the  fvtenat   claimed  by 
plaintiff,   and  judjpeent  *a»  entered    accordingly* 

The  crucial  question  ia  whether  defendant  purohaeed 
the  gootu  described  in  plaintiff**  ©tatwent  of    cloia,  or 
whether  it  *««  a  broker  and  selling  agent  in  theaa    tr&naactione* 
The  trial  court  held  that   th&a*  were   eal«n?.t6  defendant  by 
virtue  of  r  contract  between  them.     We  are  of  the  opinion 
thia  ena  error  and   that   the  contract  Kftdi  rtl-tione  of  the 
par  tie  o   show  that  <tef<  n    n'.  ama  not  a  jmrah&eor  but  a  t<<*le« 
e^ent  for  plaintiff  on  aowraiusiion* 

Sorrel  Hallenatoin,   president  of   the   defendant 
company  testified  that  tt-.ie  company  who  a  menef  ftoturora* 
repr*  tentative  on  soaeslaaion,   in  the  furniture   and  phonograph 
line;    th  t  it  doea  not  buy  goode  outriijht  or  do  jobbing,  and 
doe*  not  bill  purehauer©*     July,   1930.   Hallenateln  procured 
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aa  order  from  John   !•  Keel,  of  Crrand  !i»plU«,  feichlgjua,   for  XOO 

phonogcruphs,    arhlch  he  d«iiv«tred  to  Rr«  Noralunc,  president  of 

the  plaintiff,   together  with  a  report  on  Kool  mi  to  his  financial 

responsibility,     itardlund  stated  tftiae  tftia  rating  vwi  aaXtnf **cio*y 

and  tn.it  tho    >leintiff  *ould  a*iip  the  goods*  to  Heel,       t  th*.«   awm 

tiss*,  untiar  fota  of    uijUBt  JU§«  193:';.  ©  written  contrast  vaa  a*de 

between  thf  parties  in  the  form  of  a  letter  whlaa  was  accepted 

by  too  defendant,   the  salient  parts  of  which  fcW  an  felloes: 

■.i  quote  prices  on  tho  following  aodeie  of 
£iio no  graphs  to  you  *s  quippad  with  Johnson     leotric 
Motor  and  finished  stated*     On  algae a  orders  t.f  IOC 
machines  or  »ore  we  will  furnish  special  nomeo  and 
grills  without  extra  cost  providing  tfeojr  am  not 
too  elaborate. 

$e  further  «gree  to  invoice  goods  a*  per  your 

prices  and  remit  to  you  by  check  the  differ©  no* 
between  our  price  quo  tod.  customer  by  you.     Hut 

following  prices  are  2r*o*B*  Chicfego: 
e  a  a  a 

Above  priees  4*  iield  45004  until  iUtrch.  1st* 
1921.     Above  applies*  to  orders  taken  «nd  pending  *>t 
Grand  fiaplds,  »ich.,  by  &•  j>*  Hal  least©  in.* 

Plaintiff  noway  charged  or  billed  dargaciaat  fa*  the 
phonograms  sold  to  Ilosi  but  c-orisd  the  uecaant  an  it*  books 
against  Bool.     There  was  aorrewpoiidoaeo  bot^on  Pool  and  tho 
plaintiff  with  r«fsr«n©«  to  th«se  awtesUnea,   plaintiff  writing 
to  Seel  asking  for  a  ehook  to  ap^ly  ©a  oe count  and   saying  th**t 
any  questions  ai   to   th<s  condition  of  the  tt&dtiaaa  would  bo 
adjuatva*     Plaintiff  in  ita  »u«n©r  of  handling  the  Seel  orders 
treated  with  hi«  directly  an  tho  purchaser  dew&nding  payment 
froa  ilia  and  aever  at  any  tiao  engaged  defendant  with  these 
goods* 

this  is  typical  of  ail   the  other  aclcv*     there  was 
no  charge  account  on  the  plaintiff *o  books  against  the  defwndant 
for  goods  sold,  but  thsTacoounte  wore  epeaea  in  the  noma  of   tho 
purch&aer  as  orders  froei  the  dofftaoaat  were  seat  in*     The  geoda 
wore  shipped  directly  and  invoiced   to  the  purchaser  a  copy  of 
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the  invoice  being  »unt  to  defendant,     rlaintlff *s   statement  of 
claim  ehOtf«  curtain  arttiito  of   eoeuaisgiona   to  defendant,  el  though 
there  is  dispute  &  a  to  the  «orr«otnOMa  of  the  amounts, 

whether  or  not  one  la  a  pordhauor  or  a  air»l«u     gent  in 
not  determined  by  th«  nam*  whioh  the  parties  have   seen  fit  to 
apply  to  their  contract  hut  by  its  true  nature  an*  effect.     The 
esaenee  of  a  smle  is  the  transfer  of  the   title  to  the  good*  for 
to  price  paid  or  to  he  poid.   so  that  the   transferee  who  obtains 
the  goods  la  selling  th«  go  fids  as  his  own*     The  essence  of  agency 
is  tho   sale  of  gooda,  not  on  wis  own  property  "teat  no  the  property 
of   the  prittoAj?<*l  #he  in  eftt&&tt4  to  daauvna  m&  rocoive  the  pro- 
ceeds of  tho   «&Hi  when  sold,  less   the  «g«snt*»  cemr-i«sion*     In 
doubtful  •&$**«    tfc*   courts  will  ijHMSlins   against  the  parties  whose 
eaMguouft  lon&uago  hon  OHA«#4  «ny  uncertainty  in  "the  eentr&e*. 
Heche*  on  **&mey*  vol,  i,  p.  <30* 

ftptn  if  *«  wturt  confined  to  the  language  of  the   con- 
tract  of    u#u»t  &5»  it  would  00  joore  reasonable  to  construe  it 
as  an  &&an®y  contract  than  no  a  contract  of  purehaae  and  solo* 
The  language  r«f«rs  to   *si;;n*<i  orders,"   to  be  procured  by  defend- 
ant} goodss   to  be  invoiced  to  the  pnrohaser  o»  pmr  defendant's 
prices  and  plaintiff  agreed  to  remit  the  difference  between  the 
price  nested  In  this  letter  and  the  pfatff  quoted  to   the    ms toners 
by  defendant*     fife***  prices  were  to  apply  "to  order©  taken  and 
pending4  at  Grand  Rapids.     This  language   clearly  denotes  an 
agency*     This  is  sad«  no  re  certain  by  the  manner  in  which  tho 
■parties   sons t mod  «nd  carried  out  t&ia  contract*     Their  relatione 
with  reference  to   the  transactions  in  meation  wnro  net   the 
a  vendor  and  vendee  but  of  principal  an»i  agent. 

.  mm  tfofendoBt  asks  this  eonrt  to  enter  a  judfpnent  for  it 
upon  its  slain  nf  a©t-off .  The  trial  court  poo m4  only  on  the 
construction  of  tho  contract,   and   00  think  erroneously.     Under 
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the&«  cirouwsitjmoctt  we  do  net  fe«l  jfuMtifiod  in  entt»rin£  .Juag- 
nsont  for  I  .iondwnt  on  it»   cltiias  of  set-off  •     Tja«?ra  mu*»i  b* 
another  trltil  in  ^dUch  tho   rebp-irctivo  right*  oC   tk<a  ji  »rti#e 
should  b«  ActtsjsiflAd  t»pon  trw  tou.nii>  of  principal  sat  in 

tho  triuns ...*ctiono  in  ttviuimae.  The  kkomis!  *tf  «»)8*ii»*;i*na,  JU 
any,  owin^  It  io/aatfmrt,  sfc«ml6  ft*  &«fitt&t«ljF  A«  temttaMKI  «&& 
a  4ud^«t3«t  «  t*jr*d  tt«*oordir«#iy. 

Vatchett,  x'.  J.,    hM  Johnston*  jf*4  t*A4tttf« 
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Defendant  In  Error,  >&  O  << 

Opinion  filed  Deo.   36,   1933* 

BH.  ria«  TAILOR  delivered  the  opinion 

of  the  court. 

This  wr:t  of  error  is  prosecuted  firo  h*dgaent  in 

the  sum  of  11,000.00  which  was  eatersd  on  January  6,   1983,   in 
the  Oeoember  tens,   1981,   of  the  County  Court  of  CJooi:  County, 
in  a  suit  brought  by  the  plaintiff,  The  itokol  Costpany,   for  the 
price  of  certain  sseroh'ndlse  alleged  to  have  been  sold  by  the 
plaintiff  to  Dr.   a.  H.   Gunninghs,ffl,   the  defendant.     Summons  was 
issued  and  served  and  a  declaration  filed  containing  the  cosssta 
counts,  to  which  latter,   on  June  11,   1331,    the    lefea  sat  filed 
a  plea  of  the  general  issue  and  a  plea  of  set  off.     Thereafter 
on  January  6,   1933,   a  similiter  was  filed  to  the  plea  of  the 
general  issue  tad  a  replication  to  the  plee  t>f  set  off,   ?M  lis 
replication  concluded  to  the  country. 

On  March  35,  1933,   there  was  filed  in  this  court  a 
transcript  which  recites  that  it  is  *   ft  complete  Transcript  of 
the  Record"   and  that  transcript  shows  under  date  of  January  6, 
1332,   th*  following: 

"This  day  same  before  «as  th«  Honorable  Ft   b       .   Righelmsr 
sole  Presiding  Judge  of  the  said  Court,   the  sal  **y 

plaintiff,  by  his  Attorney,  sad  tkereupea  it  appearing  to  the 
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Court  that  Dr  D.  H.  Cunningham  sai?3  defendant  was  personally 
•erred  with  process  of  summons  issued  in  as  Id  cause  ten  days 
at  least  before  the  return  day  th?r  of,  and  being  solemnly 
called  in  o.jen  Court,  came  not,  but  made  default  herein," 

On  Deoember  33,  1933,  the-  plaintiff,  defendant  in 
error,  filed  in  this  court  an  additional  transcript  of  record 
which  recites  the  proceedings  in  the  trial  court  which  took 
place  on  January  6,  1933,  and  in  that  record  the  words  "but 
aade  default  herein"  do  not  appear.  There  appears  in  the 
additional  abstract  an  order  dated  November  35,  1939,  as  follows: 

"This  day  therr  came  on  for  disposition  the  sjotian 
in  writing  heretofore  filed  herein,  of  The  Keksl  Company 
of  Illinois,  a  corporation,  plaintiff,  oy  its  attorney, 
to  amend  the  entolled  judgment  entered  herein  en  3m 
6,  1333,  by  striking  out  from  such  record  the  following 
words:  "But  and*  default  herein8,  &n&  upon  the  unveri- 
fied suggestions  in  writing,  in  ot>r>osition  thereto  pre* 
sented  on  behalf  of  D».  0.  1.  Cunninghaa,  the  defend 
by  his  attorneys,  and  the  court  having  read  the  effie 
of  William  A.  Hogan  in  support  of  plaintiff* »  eetien,  m 
th«  court  having  examined  the  files,  Clerk's  record 
minutes  of  proceedings  had  m&   taken  herein, 
oript  of  record  of  this*  cause  filed  as  a  return  to  the 
writ  of  error  issued  from  the  Appellate  Co  rt,  First  dis- 
trict of  Illinois,  in  o«se  He.  37831  pending  between  the 
abeve  named  parties  end  'having  heard  arguments  of  the  res- 
pective attorneys,  the  co  rt  finis  fhet  the  Jlerk  of  this 
court,  in  writing  up  the  record,  has,  by  inadvertence 
mistake,  written  in  the  order  for  Judgment  and  in  Vr 
meat  enrolled  the  cordis,  "but  made  Aefanlt  herein",  after 
the  words,  "being  solemnly  called  in  open  oourt,  mm*  ., 

and  the  court  being  s        nion  that  such  erroneous  en- 
try in  the  record  be  corrected  to  the  end  that  tbhe  Judgment 
as  heretofore  entered  herein  should  be  sustained,  and  ; 
court  being  of  the  opinion  that  the  objections  of         - 
ant  to  the  entry  of  the  order  as  now  prayed  for  by       in- 
tiff,  are  not  sufficient  in  lawor  t*a%   to  deny  t      tiff 
such  order  to  correct  the  record  of  this  eourt  as  f 
erroneous  entry  of  the  clerk. 

IT  IS  by  the  court  that  the  enrolled 

order  and  Judgment  of  January  6,  1993,  enter*         "jovs 
cause  be  corrected  by  striking  out  from  such  record  the  words 
*but  nads  default  herein"  •  M  .(MM        ■■  ter  the  words 
"solemnly  called  in  open  court  (HUM  not4  and  Ihe  Clerk  of 
this  eourt  is  hereby  ordered  end  directed  to  amend  sue-  order 
of  Judgment  as  now  enrolled  by  expunging  them  from  the  words 
"but  made  default  herein",  and  the  Clerk  of  this  Court  is 
ordered      irected  to  prepare  a  transcript  of  this  record 
as  ordered  a& ended  by  this  order  and  to  file  the  s«,me  in  the 
appellate  Court,  First  District  of  Illinois  in  ennsi   ■     , 
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as  *  return  to  the  writ  of  error  aa  a bore  ant 1 tied. * 

The  brief  for  the  defendant  was  filed  In  this  court 
on  September  18,   19'^3,  before  the  Additional  Transcript  of   record 
was  filed,  and  the  argument  therein  on  behalf  of  the    Itfen&ant  is 
that  at  a  "default*   wa«  entered  against  him  while  he  had  certain 
pleas  on  fils  undisposed  of,   there  could  be  no  assessment  of  dam- 
ages and  judgment* 

As  the  complete  record  now  before-  us  s^ows  that  no 
default  was  taken,   that  the  words  *but  aadt  iefuult  herein*,  were 
originally  written  in  by  a  misprison  of  the  Clerk  of  the  Court, 
and  as  ths  judgment  roll  as  set  forth  in  the  transcript  of  record 
shows  that  the  cause  was  tried  in  due  course  upon  issue*  joined, 
and  not  upon  a  default,  .  n 1  that  the  jury  was  sworn  "to  try  the 
issues  joined  and  a  true  verdict  render  according  to  the  evidence" 
we  are  bound  under  the  law  to  hold  th&t  the  proceedings  of  the 
trial  court  were  regular  and  binding. 

There  is  no  bill  of  exceptions  and*  kwi^t  t'-<   clrcura- 
staaocs,  what  the  record  shows  transpired  may  not  be  challenged. 

The  judgment,   therefore,  will  be  affirmed. 

AFFILED. 


©•ooikor,  j.  asd  thcjujoi,  j.  coiceR. 
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©pinion  filed  Bee.  28,  1933. 

Mit*  PU&Sl&PKJ  J  Ull»m  delivered  the 

opinion  of  the  court. 

The  plaintiff.  Fowler,   on  April  10,  1330, 
brought  suit  in  the  ttimlelpal   Oemrt  for  $3988.00  end 
interest  for  certain  alleged  eeraaiasioas  olaiaed  to  hare 
been  earned  by  the  s«le  of  or tain  school  supplies  for 
the  d«fp«n«nt,   the  Union  School  Furnishing  Oo.     Th©r>»  vac 
a  trial,  without  a    jury,  judgment  for  the  plaintiff 

in  the  sua  of  $3121.73.     thie  apoaal  is  therefroa. 

The  plaintiff* «»  statement  of  olaln  contains 
three  charges.     First,   th?t   on  Oatoba*  1,  1900  he  we  aw 
ployed  by  the  defendant  to  sell  certain  books,  snaps,  desks 
•nd  other  school  supplies  in  fcantaaa,  at  certain  fixed 
prices;   that  he  was  to  be  paid  for  his  services  by  coaaia- 
s ions  "out  of  the  proceeds  of  said  sales"}   that  he  ©old 
goods  to  ths  aaeu&t  of  $317.65,  on  which  the  agreed  ooa- 
aission  was  *158.86;  "that  t$u  <  ved  pro- 

ceeds of  said  sales*  and  as  a  result  the  latter  amount  ac- 
crued to  him  prior  to     ctober  1,  1910.     Second,  that  on  June 
14,  1910,  he  was  employed,  unde*  a  written  contract,  to  sell 
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school  euppliss  in  Colorado,   for  which  he  wae  to  be  paid    certain 
commissions  "out  of  the  proceeds  of  ouch  sales*;   that  wilder 
that   contract  In  1910  his  oomzlcaione  amounted  to  $3177*38 
Third,   that  on  ttoreaber  10,  1910,  he  was  employed,  m 
a  written  contract,  to  tell  certain  school  supplies  In 
Oklahoma,  for  thloh  he  was  to  be  pmid  as  commissions,  a 
eertnin  proportion  of  the  sale  prise  as  set  forth  in  the 
eontraot;   that  in  1910,  1911  and  1913  he  sold  thereunder 
such  supplies  that  bis  coat  lesions  amounted  to  #4383,21, 

The  statement  of  claim,  also,  teoites  that  his 
total  eouERissions  raider  the  three  contracts  amount 
$7343.35,  "all  of  which  commissions  were  to  be  paid  by  the 
terns  of  said  contract,  out  or  the  oroeeeds  of  said  <ner- 
ehandise*;   "that  ths  defendant  has  received  prior  to  the 
first  day  of  January,  A,    D.  1916,  all  of  the  proceeds  of 
said  sal#s,  whereby  all  of  the  eofta:siasions  aforesaid  be- 
came payable  to  the  plaintiff  and  that  all  said  transactions 
constituted  a  continuing  account"}     that  of  the  total  com- 
■asslons  amounting  to  #7343. 35,  the  defendant  has  paid  to 
the  plaintiff  $4359.35,  «ad  that  ther*  is  now  due   *n3  owing 
to  the  nlaintiff  the  sua  of  $3988.00,  wtth  interest  at  the 
rate  of  fire  per  cent,  since  January,  1916, 

Tv.e  affidavit  of  aaerlts  recites,  that  the  plaintiff 
was  employed  as  a  traveling  salesman!    that  when  two  or  acre 
salesmen  *»&e  sales  It  was  the  custom  for  th«^ir  commissions 
to  be  divided^   that  the  plaintiff* s  commissions  for  sales  in 
Montana  amounted  to  $137.88;    that  hs  had  a  drawing  account 
on  which  he  drew  1158.86;   that  his  coat  is  in  Colorado 

amounted  to  #3017.87;   that  he  drew  m  Ived  13177.38; 

that  his  commissions  on  salss  in  Oklahoma  amounted  to  =$3485.94; 
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that  of  tn*  sales  mad?  by  him  In  Oklahoma,   there  regains 
I&961. 50  for  #hich  the  defendant  has  not  received  final 
collections  in  cash;    that  by   thp  terms  of  the  contract 
the  defendant  has  retained  one  third  of  the  $.5406.94; 
that  is  $1101.93  leaving  a  balance  of  $3533. 96,  which  the 
plaintiff  was  entitled  to  as  his  ahars  for  sales  in  Gkla- 
homa;    that  he  had  a  drawing  account  v.tiA  drew  th«reon  the  sum 
of  $3130.71;   that  by  the  contract,   it  was  agreed  as  to  sales 
in  Oklahoma,   that  the  defen lant  should  retain  one  third  of 
all  oossilssioas  accruing  to  the  plaintiff  until  final  ool~ 
lectiana  for  said  sales  ^sre  a*ad«>  in  cash;    that  ther*  ar« 
several  thousand  dollars  not  yet  collected  by  the  defendant, 
though   it  has  diligently  sndeavored  to  collect  all  that  was 
due;   that  the  defendant  does  not  owe  llSS.86  for  sales  made 
in  Montana,  nor  $3177.28  for  Oolorado,  nor  |S986.©0  for 
Oklahoma. 

The  affidavit  of  merits  denies  that  thsre  was  a 
continuing  account*,  but  sets  up  that  amoh  contract  was  separ- 
ate, and  that  no  money  was  paid  to  hie  as  commissions* 
advanced  "in  the  nature  of  a  drawing  isoootisnt  against  sales 
mad*  by  the  plaintiff.1*     The  chief  question  that  arose  at 
the  trial  w&e  whether  the  plaintiff  was  entitled  Is  commis- 
sions Immediately  upon  a  sal©  being  mads  or  whether,  in  re* 
gard  totbs  sales  made  in  Oolorado  and  Oklahoma  -  there  being 
no  substantial  ol?.im  as  to  commissions  for  sales  in    cntana  - 
the  plaintiff^  rights  to  compensation  aaatured  only  when 
the  defendant  had  actually  received  the  proceeds  of  the  plain- 
tiff *s  sales.     The  pleading  of  the  plaintiff  sets  up  that  h# 
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was  entitled  to  ooapauaatlon  only  out  Of  the  proceeds  of 
his  salts,  but,  at  the  trial,  ho  put  In  evidence  somewhat 
at  variance  with  that  claia.   All  the  evidence  fo  the 
plaintiff  consists  of  kdUp  own  testiaony  Mid  &  aeries  of 
exhibits*  Pursuant  to  two  letters  froa  th*  eOfead 
dated  Juae  4,  1910,  the  raaintiff  vent  to  work  in  Colorado. 
Hie  'cuainess  KM  to  gat  orders  from   the  various  school  dls- 
tricts  and  send  thea  In  to  the      -at.  The  goods  wou'd 
be  shipped  out  by  the  do  feasant,  and,  generally,  would 
be  paid  for  ia  school  warrants.  Row*  of  the  warrants  wore 
payable  on  demand  and  cose  on  tiae*  ®o»e  of  tbea  ooro  aevor 
paid* 

la  Colorado  the  plaintiff »a  ooawlssloai  -  vhieb  *ere 
the  fttfferoaoo  between  the  coat  an d  selling  price  -  aaouatad, 
according  to  his  testimony,  to  $3805,38,  and  according  to  the 
stateaent  of  the  defendant**  bookkeeper,  which  the  plaintiff 
off '-red  in  evidence,  amounted  to  tS638,38«  The  letter  t  .ouat, 
the  plaintiff  says  ia  for  ooauelaaltma  on  sales  that  were 

ivtrod*  One  liargoorat,  bookkeeper  for  the  defendant  testify- 
ing froa  the  books  of  the  defendant,  stated  that  the  face  v 
of  the  plaintiff* a  total  sale*  in  Colorado  waa  $8975.97,  on 
which  thO  defendant  had  oolleeted  18198.80,  sad  that  the 
plaintiff's  ooaalaaioao,  oa  the  latter  amount  were  13447, 54, 

in  Oklahoa*  the  plaintiff •a  ooaaissiona,  accord- 
ing to  tho  terao  of  a  letter  of  Sovambor  10,  1810,  contain- 
ing a  proposition  of  employment,  and  accepted  by  the  plain- 
tiff, were  "thirty  per  cent. on  apparatus  and  supplies  sales, 
and  15  tn*t  cent,  on  furniture  and  state  sales*  l/S  of  which 
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of  which  commissions  Is  to  be  retained  by  t.'.S.f.   Co, 
(the  defendant)  until  final  collection*  are  made  in  cash 
by  U.8.F.   Co." 

Am  examination  of  the  evict  nee  shows  that,   if 
we  assume  the  allegation  of  the  statement  of  claim  that 
all  of  his  "commissions  were  to  be  paid  out  of  the  pro-* 
seeds  of  said  merchandise",   to  be  true,   then  there  is  now 
AS  ground  for  a  finding  in  his  faro*,  as  he  has  failed 
to  show  that  the  defendant  has  not  paid  him  the   full  Mount 
due  him  out  of  whatever  proceeds  of  sales  were  actually 
received  by  the  defendant*     the  plaintiff,  however*  put  in 
evidence  or tain  statements  of  account  admittedly  mad®  out 
by  the  bookkeeper  of  the  defendant,  *m&  endeavored  by  then 
to  show  that  something  was  still  due  bin,     its  have  not  been 
furnished  with  any  brief  on  behalf  of  the  pi  intiff.     An 
•ramination  of  the  accounts,  taken  in  conjunction  wiHi  the 
testimony  of  uargoexnt,  the  bookkeeper,   that  tone  statements 
were  given  the  plaintiff  to  show  how  his  account  appear**! 
on  the  cooks  providing  the  proceeds  of  the  various  sales 
w<*ra  collected,  and  bearing  in  mind  th«  plaintiff's  allege— 
tions  that  he  was  only  to  be  pail  out  of  tfce  proceeds  ef 
sales,  and  'his  own  testimony,  although  somewhat  ambiguous 
on  the  subject,  ana  the  testimony  of  the  defend&at's  witnesses. 
Herring,  Olson  «nd  Tutwiler,  leads  irreatatably  to  the  con- 
clusion that  the  plaintiff  has  entirely  failed  to  shew  that 
that  he  is  entitled  to  anything  more  than  he  has  already  re- 
ceived.    The  three  witnesses  ^ust  referred  to,  also  tearguerat, 
all  testify  that   the  plaintiff  knew,  as  he  alleged  in  his 
statement  of  claim,   that  he  was  to  be  paid  only  out  of  the 
proceeds  of  the  s  lea  be  made,  and  Marguerat  showed  from 
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the  books  of  the  defendant  that,  on  that  oasis,  the  plaintiff 
had  drawn  more  than  he  was  entitled  to.  The  suit  was  begun 
on  April  10,  1330,  although,  the  aooounts  offered  la  evidence 
are  datti  in  January,  1313,  a  hiatus  of  nearly  twelve  years. 

After  carefully  considering  all  the  evidence  ws 
are  of  the  opinion  that  the  judgment  is  slearly  against  the 
Manifest  weight  of  the  evidence.  The  judgment  will,  there- 
fore, be  reversed  with  a  finding  of  fact. 

i  i  i  m    i 


flMQlMd  OF  *AtfT:   8«  find  aa  a  fact  that  tb*  soatraot  was 
that  the  plaintiff  should  be  paid  ooaooissions  only  out  of 
the  proceeds  of  sales* tint  is,  after  they  were  received  by 
the  defendant,  and  that,  all  susSi  coamisaions,  he  had  al- 
ready been  paid* 
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Opinion  filed  Mo.  36,  1923t 

m.  M068ID110  ■  YLOR  delivered  the 

•platen  of  ft  i  eou*t« 

The  plaintiff,   Litwaitee,  having  insured  a 
1317  automobile  with  $N  '■■&%,  md  a*  it  w.m«  subse- 

quently etolen,  ens  ■■..  hi  wit  and  recovered  a.  judgment  in 

the  ou*  of  $460* 00.     This  appeal  is  therefro®. 

The  trial  took  pi  aire  befftre  the  esurt  with 
a  jury.     The  evidence  snowed  that  t  . atiff  o^ned  the 

automobile;   that  it  was  insured  with  t.:\  that 

it  was  stolen  on  the  evening  of  July  6,  .  ?tsisel  for 

the  defendant  contends,  (1)  that  the  plaintiff  failed  to 
comply  with  ft  c  rt  in  provision  of  t"  toy  in  reg*- 

a  locking  device;    (3)  that  he.  did  not  comply  ^ith  Hhn  require* 
aent  of  fee  policy  in  regard  to  giving  notice,  e. 
the  evidence  of  value  showed  that  th*  automobile 
it  was  stolen  was  worth  not  eve*  |S00,f  „ 

(l)     Aa  to  the  looking  device  provision,     .it  was 
provided  in  the  policy  -  by  an  express  entorseaent  •  that 
•In  eoasllexatlon  of  a  reduction  in  preniun,   it  is  warranted  by 
the  assured  that  the  automobile  *  *    *  will  be  c-ntinuously 


-  - 

•quipped  with  a  locking  device  known  as  approved  lock 
(approved  by  the  Underwriters  Laboratories  and  bearing 
their  label J    The  assured  undertakes  during  the  currency 
of  this  policy  to  use  all  diligence  ane  care  in  maintain- 
ing the  efficiency  of  said  locking  device  and  in  looking 
the  automobile  when  leaving  eaose  unattended."  The  evi- 
dence of  the  plaintiff  is  that  he  had  a  patent  look,  the 
name  of  which  be  did  not  know,  which  he  got  with  the 
automobile  and  that  when  he  put  it  on  it  was  all  right; 
and  was  in  good  condition  the  last  time  he  looked  at  it; 
that  at  the  time  tss  agent  of  the  defen-.snt  examined  the 
automobile  -  in  order  to  determine  whether  the  insurance 
policy  should  bs  issued  -  that  lock  was  on  and  "looked 
at"  by  the  insurance  agent;  that  just  before  he,  the 
plaintiff,  went  into  the  saloon,  shortly  before  the  auto- 
mobile was  stolen,  he  looked  the  automobile  Kith  a  patent 
lock.  One  Pietluek  testified  that  the  plaintiff  before  he 
went  into  the  saloon  looked  it;  that  it  was  locked  In  tfee 
shifting  ge*rs.  There  was  no  evidence  put  in  on  the  part 
of  the  defendant  as  to  the  lock.  Under  those  circumstances, 
the  agent  of  the  defendant  having  examined  the  lock  that  was 
then  on  th?  automobile  in  order  to  determine  whether  & 
polioy  of  insurance  sho.  id  bs  issued  and  seemingly  being 
satisfied  wit  it,  and  making  no  objection  to  it,  and  the 
defendant  at  the  time  of  the  trial  having  put  no  evidence 
in  on  that  subject,  it  seems  only  reasonable  to  bold 
that  no   complaint  may  now  be  Made  on  that  score. 

(3)  As  to  notice  of  the  theft.  On  July  6,  1931, 
late  in  the  afternoon,  the  plaintiff  and  one  Pietluck  drove 
out  to  Lyons  end  stopped  in  front  of  a  soft  drink  parlor 
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( called  by  ao»e  of  the  witnesses  ft  ••loon)   belonging  to  one 
Braje.     They  got  out.  sad  after  the  plaintiff  had  looked  the 
automobile,   they  went  in.     v:hen  they  can»e  out,  half  and 
hour  later,   it  was  gone.     The  plaintiff  and  Br>i;Je  both  say 
that  they  called  up  the  police  department  ant*  reported  the 
lose.     The  plaintiff  testified  that  the  next  day  he  celled 
up  the  defendant  and  talked  over  the  telephone  ^ith   soae 
one  there*  told  the*  hie  oar  was  stolen,   and  was  reoueited 
to  come  down*     He  did  not  know  with  whoa  he  talked.     On 
oross-exajalnation  be  testified  that  sjme  one  else  talked 
for  him; that  he  told  the  one  telephoning  to  report  that 
the  oar  was  gone* 

He  further  testified  that  six  days  later,  he 
went  down  to  the  office  of  the  defendant  and  waa  glwen  a 
paper  to  fill  out  and  to  bring  back  with  the  bill  of  sale  for 
the  automobile*     Ga  that  subject,  on  cross-examination,  he 
testified  that  he  went to  the  insurance  company's  office 
asked  for  information;     that  he  saw  the  manager  ana"  told  blast 
that  his  car  was  stolen}    that  the  senega?  gawe  hist  a 
of  paper  to  fill  in  on  each  side  and  bring  beak  with  the 
bill  of  sale;    that  he  took  it  back,   filled  in,   tfei  next 
day  sUd  gawe  it  to  •  man,  named  ^yokoff,    (pointing  hi 
in  the  court  rooa).     He  testified  on  redirect  examination 
taat  the  paper  was  filled  out  for  hla  by  a  reel  estate  man;   that 
he  did  not  know  what  he  wrote  down;   tbut  he  does  not  read 
English  well;   that   the  real  estate  iaan  told  him  what  wae 
in  the  paper;    that  be  answered  arerything  the  real  estate 
m-m  asked  hla; that  later,   in  October,  1931,  be  was  at  the 
defendant's  office,  with  one  Corcoran,   sad  talked  tae  wetter 
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over  with  ftyckoff. 

For  flic  defendant  Wyefcoff  testified  that  he  was 

th<?  claim  agent  for  the    I  nt}   that  no  report  of  the 

theft  was  made  to  him  until  October  39,   1921,  whan  the 
plaintiff  and  hi*    ittorney  Corcoran  called;    that  at  that  time 
he  toll  the  plaintiff  he  had  never  seen  hi*  before  sad  never 
had  a  telephone  conversation  with  him;    that  he,  Wyckoff,  hsniled 
every  claim  that   ease  into  the  office;   that  he  searched  the 
files  and  found  no  such  olalm;   that  1     October  he  denied  the 
claim  because  it  was  reported  too  late. 


'sanda  Reia  testified  for  the  dofendaat  but  as 
she  was  absent  on  feer  vacation  from  July  8  to  July  16,  1921, 
her  evidence  is  negligible,   save  that  she  stated  the  method 
of  doing  business  in  defendant's  office,   an-;  that  T*en  o$e 
reporting  a  loss  is  banded  a  blank  to  fill  in  before  a  notary, 
no  record  is  made  of  the  loss  unless  he  brings  in  a  written 
report. 

From  the  foregoing,   it  will   be  seen  thit 
whether  the  plaintiff  gave  &uch  imaediete  noticre  as  the 
defen     nt  under  the  policy  dm  entitled  to,   involved  a 
seriously  contested  matter  of  fact.   Undoubtedly,   the  evir 
denoo  of  the  plaintiff,  taken  by  itself  sufficiently  proves 
apt  notice.     But,    it  is  contradicted,   If  not  altogether,     t 
least  in  great  part,  by  Wyckoff.      Is  that  sufficient  to 
justify  concluding  that  the  Judgment  of  the  t-ri^l   judge 
is  clearly  against  the  wwlght  of  the  svidenoa?     The  trial 
judge  saw  the  witnesses  and,   so,  was  much  better  situated 
than  we  are  to  pass  upon  their  credibility.     The  plaintiff 
says  he  called,  almost  at  once,  at  the  defendants  office. 
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and  gave  notice  of  the  theft.  Wyckoff  intiuates  that 
when  the  plaintiff  called  with  hie  attorney,  Corcoran,  It 
was  claimed  that  notice  had  already  been  given.  3o,  the 
plaintiff's  olaisi  at  the  trial  waa  not  an  after  thought* 
Looking  carefully  over  all  the  evidence  no  such  discrepan- 
cies are  found  that  see*  in  any  way  to  justify  overriding 
the  judgment  of  the  trial  judge* 

(3)  an  to  the  evidence  of  value.  The  plaintiff 
testified  that  he  bought  the  automobile  which  is  known  as 
a  Madison  of  the  year  1917  in  the  year  1930,  ana  used  it  un- 
til it  was  stolen  in  oeeenbsr;  that  he  paid  f90C.OO  for  it. 
The  plaintiff  when  asked  what  the  fair  aarket  value  of  the 
automobile  was  on  the  day  it  was  stolen  put  the  figure  at 
♦900.00.  At  the  tiae  he  testified,  he  stated  that  he  owned 
a  fteo  and  that,  prior  to  the  tia»  he  bought  th£  tfadlsxm* 
he  owned  a  Ford,  On®  Klak,  who  testified  for  the  plaintiff 
stated  that  he  had  ha-v}  an  automobile  for  about  four  or  five 
years;  that  he,  hiisaelf,  owned  three  dlff^rwt  automobiles  and 
that  he  bad  an  opinion  a®  to  what  the  fair  and  reasonable 
value  of  the  plaintiff's  automobile  was  on  July  6,  1921} 
that  he  saw  the  plaintiff *e  autoaoolls  on  July  6,  1931,  and 
that  he  had  seen  It  prior  to  that  tiros  and  had  ridden  in  it 
two  or  three  times;  that  in  his  judgment  it  was  worth  |8  . 
ot   #900.00.  His  testimony  on  cross  examination  was  Gosewhat 
aabiguoas  but  that  seems  to  have  been  cleared  by  his  test!* 
aony  on  redirect  examination  wher«  he  says  that  "the  oar  wae 
pretty  near  like  new* ;  that  M  It  was  a  good  going  ssar- .  He 
further  teatifled,  "1  know  that  atachine,  because  1  have  bought 
Machines  and  I  <;now  whet  itcoost  ae  for  ray  machine.  I   know 
what  a  seoond  hand  machine  is  *©rth,  a  Dodge,  I  iMmsjsl 


. 


$  Mdi 


I 


I 
I 

■ 


~6- 


paid  tBCO.OO  for  it  in  1916,   that  m. chine,  and   I  know  what 
that  machine  was  rorth  to  run,   ^-n.5  Mb  machine  was  »orth  siore 
than  aine.*     'when  asked  by  the  trial   judge  what  was  the  fair 
cash  aarket  value  of  the  olaintiff  *  automobile  on  the  day 
It  was  stolen,   the  witness  answered,   "Just  a*  I  say,  $860.00; 
be*.*reen  ei^fct  and  nine  hundred  dollar**" 

There  was  evidence  introduced  fox  the  defendant  to  the 
effect   that  the.   manufacture  of  the  l*adlson  euteatfeil*  was 
discontinued  in  191?  sad  that  as  a   result  the  reasonable 
market     value  of  the  plaintiff*  automobile  was  thereby  con- 
siderably reduced.     One  Keeling,  who  feftd  never  seen  the  plain- 
tiffs automobile,   testified  that  a  1317  Madison  touring- 
car  bought  in  1930  a*  a  used  ear  would  have  a  reasonable 
cash  rsarket  value  in  July,  1931,  of  between  $300*00  and 
$300.00.     On  cross-examination  he  stated  that   if  the  repre-» 
sentative  of  the  insurance  ooapany  in  examining  the  plaintiff* 
automobile  about  Hbveraber  IS,  1930,  put  its  value  at  $500,00 
hia  judgaent  would  be  that  that  figure  was  very  high.     One 
Leather^**,  an  automobile  insurance  adjuster  testified  that, 
assuming  the  manufacture  of  Madison  car*  ©eased  in  191?,   the 
plaintiff's  automobile  would  be  north  fro®  '-lftC.oo  to  tSQO.OO. 
He,   however,  had  never  »esn  the  plaintiff*  automobile. 

Considering  carefully  all  the  evidence  on  the  subject 
of  market  value,  we  do  not  feel   justified  in  concluding  that 
the  trial   judge  erred  in  fixing  the  plaintiff*  damages  at  the 
sum  of  1450,00. 

Finding  no  error  in  the  record  the   judgment  is  affirm**. 


Q'Q0M»0R,   J.    AMD  TdC-MSOl,   J,    QQ'r 
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I*.        .    IGIfiG  JUS* 1  OS  ft  slivered  the 

opinion  of  the  court. 

On  April  2,  1914,  the  plaiatl.lt,  ©eorga  B.  Sapo! 
brought  atilt  against  the  defendant  Louis  Kulelti  and  John 
Kulcki   (the  latter  was  subsequently  dismissed  out  of 
suit),  for  damages  for  being  run  into  #nd  inured- by  an 
automobile  driven  by  the  agent  of  Louis  lulafel.     On  April 
15,   1921,   there  was  a  trial,  sad     a  verdict, and 
jul^ent  thereon  in  favor  of  the  defendant.     On  June  4*  19';1, 
a  new  trial  ma  granted.     On  February  17,   1933,   th"re  waa 
a  second  trial,  with  a  jury,   restating  in  a  verdict  and  judg* 
meat  in  favor  *f  the  plaintiff  a^nisat  the  defendant  in  th* 
sua  of  £1500.     This  appeal  is  from  that  Judgment* 

The  declaration  consisted  of  t.  its*   the  first 

alleging  negligence  in  tee  operation  of  a  certain  automobile 
owned  by  the  defendant;  and  the  second*  alleging  the  viola* 
tlon  of  Section  2484a  of  an  ordinance  of  '  f  of  Ohieage, 

which  provide*  that  vehicles  ahall  not  pass  or  approach  within 
ten  feet  of  a  street  car  *hile  it  is  stopped  or  remains  stand* 
ing  for  the  purpose  of  discharglBg  or  taking  on  paeseagars. 
The  defendant  filed  a  plea  of  the  general  issue. 


:  ^.::  , 


About  6  p.m.  on  August  S*  1913,  the  plaintiff, 
a  man  35  years  of  ags,  employed  by  the  Crane  Company, 
going  home  from  work,  got  off  a  southbound  street  oar 
near  or  at  the  Intersection  of  Ashland  avenue,  a  north 
and  south  street,  and  19th  street,  an  east  and  west  street* 
and  was  struck  by  a  southbound  autoaobile  owned  by  the 
defendant* 

It  is  the  theory  of  the  plaintiff  that  he  got 
off  the  street  oar  after  it  mad  aade  its  regular  stop  on 
the  north  side  of  19th  street*  and  while  it  was  standing 
still,  and  that  the  defendant ••  automobile  violated  the 
oriisance  and  oame  along  without  atopoing,    t    in  under- 
taking to  pass  the  street  ear  while  it  was  standing  still 
to  let  off  passengers,  it  struck  and  injured  him. 

On  the  other  b-ind*  it  la  the  theory  of  the  de- 
fendant* that  the  automobile  stopped  ten  or  store  feet  back 
of  the  street  oar  when  the  street  err  made  its  regular  stop 
on  the  north  side  of  19th  street*  &nd  that*  after  the  street 
car  had  started  up  again*  to  go  south  across  19th  street, 
and  while  the  street  car  was  in  motion*  the  plaintiff  jumped 
out  and  without  negligence  on  the  part  of  the  defendant  was 
struck  and  Injured. 

It  it  contended  for  the  defendant:   (1)  that  the 
verdict  is  against  the  weight  of  the  evidence;  (3)  that 
error  occurred  in  rulings  upon  the  evi&enc-:     (3)  that 
•ttotb   were  made  in  regard  to  certain  instructions. 

(1)  Has  the  verdict  against  the  weight  of  the 
evidence!  The  evidence  of  the  plaintiff  himself  is  that 
he  asked  the  sotorman  to  let  him  off  at  the  next  crossing. 
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which  was  that  of  19th  strict;  that  the  siotoruaaa  slowed 
down  the  ear,  stopped  it,  opened  the  door  and  let  him 
out,  and  that  he  did  not  "have  %  chance  to  turn  around* 
so  I  did  not  see  anything  and  I  was  struck  down.*  On 
oroas-exaaination,  he  testified  that  when  he  got  to  th« 
front  platform  the  oar  was  yet  quite  a  distance  from  19th 
street,  but  was  slowing  down;  that  when  he  asked  the  aotor- 
«an  to  open  the  door,  some  man  was  standing  In  the  way  and 
when  he*  the  witness,  excused  himself,  the  ajan  mevedtoward 
the  motorsaan  and  1st  hi®  get  off;  that  when  the  door  was 
being  opened,  the  car  was  stopped;  that  when  he  got  off 
he  was  right  opposite  the  crosswalk  and  faced  south;  that 
he  took  two  or  three  steps  south,  and  then  about  <m@  north 
when  'he  was  hit;  that  he  did  not  kno??'  what  part  of  the 
automobile  hit  him.  The  evidence  of  the  plaintiff  is  cor- 
roborated by  the  raotorraan*  who  testified  that  hi©  csr  stopped 
and  he  let  off  some  passengers,  one  of  whoa  was  the  plain- 
tiff* and  then  started  the  oar*  and  as  he  started  the  car  he 
heard  the  automobile  coming;  that  no  one  Jumped  off  the  plat- 
form while  the  oar  was  moving.  On  cross-examination,  he 
testified  he  saw  the  plaintiff  go  out  of  the  door;  that  he 
got  the  bell  to  start  the  car  before  the  plaintiff  really  f$ot 
off  the  front  platform*  and  th*t  as  soon  as  the  plaintiff 
got  off  he,  the  motorman,  turned  his  lever  to  start  ahead. 
Likewise  one  Cibauski,  an  employee  of  the  Royal  Life  Insur 
Company,  corroborated  the  testimony  of  the  plaintiff • 
evidence  is  to  the  effect  that  he  was  on  the  front  platform, 
and  that  the  oar  stopped  at  its  regular  stopping  plaoe;  that 
the  plaintiff  got  off  after  the  street  oar  stopped,  aad  *hen  he 
had  gone  two  or  three  steps,  the  automobile  ran  over  him  &nA 
knocked  his  down*  On  oxoss-examinati on,  he  testified  that  in 
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his  opinion  the  plaintiff  was  the  third  one  to  get  off;  the 
first  one  being  s  woman.  There  were  details  he  said 
not  testify  to,  as  the  occurrence  took  place  aanjr  years  ago. 
He  further  testified  that  the  plaintiff  walked  out  while 
the  car  was  standing  perfectly  still,  and  the  auotmobllo 
ran  into  him  after  he  had  walked  two  or  three  or  four  steps. 
The  evidence  of  the  plaintiff,  Andres,  and  Uibauakls,  also, 
is  corroborated  by  the  testimony  of  Jixcn,  the  conductor  of 
the  oar  in  question.  Be  testified,  "Well,  ay  enr  mams  right 
to  a  stop  there  and  the  passengers  alighted  fro*  the  front  end 
of  the  oar;  and  durAng  the  tin*  the  plaint if  was  alighting 
from  the  oar  this  aaohine  come  up  fro»  the  rear,  passed  by  the 
oar  and  atruok  this  man  and  fcaooked  bin  to  the  sidewalk," 
He  further  testified  that  the  automobile  did  not  stop  before 
it  atruok  the  plaintiff.  On  cross»es»»inatlon,  he  testified 
%$at  no  passengers  got  off  the  rear  of  the  ca»;  that  he  looked 
out  of  the  back  platform  after  the  automobile  had  gone  by  the 
back  end;  that  he  had  been  looking  out  "because  when  that 
machine  had  been  approaching  the  rear  of  that  oar,  1  could 
practically  see  that  it  wasa*t  going  to  come  to  a  stop,  which 
they  generally  do  some  ten  or  fifteen  feet  back  of  the  car;" 
that  the  street  ear  stopped  right  in  front  of  the  crosswalk  at 
19th  street,  *nd  when  he  looked  out  along  the  side  o 
oar  south  he  saw  the  plaintiff  stepping  off  the  oar;  that  he 
took  about  three  steps  before  the  automobile  stmuok  him;  that 
he  did  not  ring  his  bell  to  go  on  until  after  the  plaintiff  was 
left  in  charge  of  a  police  officer;  that  he  had  sounded  no 
bell  before  that  time*  &m   to  whether  the  street  car  was  in 
motion  at  the  time  plaintiff  got  off,  the  /itneee  Anna  Donarski 
testified  that  the  ear  stopped  at  its  regular  stopping  place; 
that  she  saw  the  plaintiff  get  off  the  ear#  and  that  I 
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part  of  the  automobile  hit  bin.     3h*  also  testified  that  the 
street   cor  was  standing  still  at  the  tint  the  door  of  the 
street  oar  opened,     also  one  Jaworskl,  a  carpenter,  who 
was  standing  about  90  feet  north  of  19th  street,  on  the 
vsst  side  of  Ashland  avenue,   corroborated  the  testimony  of 
the  plaintiff.     He  testified  that  theoar  stopped  at  19th 
street,  "and  before  the  corner.     Then  the  automobile  ©erne  and 
didn't  stop,   run  away  ahead,  and  the  man  got  off  there,   off 
of  that  oar,  and  got  knocked  down  and  rolled  th«re  about  three 
feet  to  the  ourb#*     He  further  testified  that  the  automobile 
was  going  fast  and  Aid  not  stop  before  it  reached  the  street 
or.     On  cross-examination,  h«  testified  that  th«    street 
oar  ha A  stopped  and  the  automobile  had  gone  ahead  without 
stopping.     As  to  the  position  of  the  street  oar  at  the  tia* 
the  plaintiff  was  injured,   the  witness  Pauline  Wheeler  testl- 
fisd  that  it  was  stopped  right  on  the  north  corner  of  19th 
street,  and  stopped  th«re  all  the  time;     that  she  did  nat 
actually  see  the  collision;   that  when  she  saw  the  plaintiff 
he  was  lying  right  close  to  the  street  oar  rolling  towards 
the  back  end. 

It  would  seem,   therefore,   that  the  evidence  for 
the  plaintiff,  by  itself,  and  if  believed  by  the  Jury,  shows 
quite  overwhelmingly  that  &t  the  tlms,  the  automobile  was  be* 
ing  driven  In  violation  of  the  Oityo**laanee#  and  &l*o  1 
plaintiff  was  in  the  exercise  of  ordinary  care.     But  it  is 
urged  by  counsel  for  the  defendant  that  the  evidence  for  the 
defense,  consisting  ohiefly  of  the  testimony  of  me  ^rickson, 
a  police  officer,  and  the  four  asen  who  at  the  t-ae  were  riding 
In  the  automobile,  is  such  that  the  evidence  for  the  plain- 
tiff is  th  r^by  overcome.     #e  do  not  think,  however,  that 
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the  evidence  for  the  defendant,  as  it  appears  before  us  in 
the  record,  overcomes  that  which  appears  to  eupvort  the 
contention  of  the  plaintiff.  F.rlokaon's  testimony  is  in 
conflict  with  the  contents  of  ■  document  rhleh  he  eignsd  on 
August  8,  1933,  He  testified  that  he  was  riding  on  the 
front  end  of  the  car  when  It  stopped  on  the  north  side  of 
19th  atroet;   that  after  it  stopped  it  started  up  agsinj 
that  the  plaintiff  sans  rushing  out  and  said,  "Just  a  minute, 
X  want  to  get  off  at  19th  street,"  &n<l   that  he,  the  witness, 
held  his  hand  out  and  said,  *  Don't  he  in  a  hurry  now,  wait  a 
ainute,  don't  jump  until  the  oar  stops.11  and  that  he  jumped 
right  under  his  arm;  that  the  automobile  eaas  along  and  sons* 
body  in  the  automobile  pushed  the  plaintiff  and  he  fell  in 
front  of  the  street  ear*  that  be  thought  the  plaintiff  jumped 
before  the  oar  stopped,  and  further  that  the  front  end  of  the 
street  oar  when  the  plaintiff  jumped  wae  nearly  across  19th 
street;  whereas,  the  document,  which  he  signed  on  August  8, 
1913,  which  was  nearly  ten  years  before  the  time  of  the  trial, 
recites  the  following:  *i  was  on  the  front  platform  ana. 
wanted  to  alight  at  19th  street,  when  the  oar  was  coalng 
to  a  stop  X  opened  the  door  and  was  waiting  for  the  ear  to 
stop*   1  saw  that  a  yo  <ng  man  was  about  to  alight  and  1  said 
to  him,  'Look  out  'hers,  wait  until  oar  stops*1  He  stepped 
to  street,  oar  stopped  in  about  one  foot  after  he  had  alighted* 
An  auto  which  was  going  south  ana  mowing  slow  struck  him  when 
be  alighted** 

The  four  occupants  of  the  automobile,  John  and 
Louis  guiski  end  Sltoaskl  and  Miesio,  the  lattsr  being  the 
drive*,  all  testified  that  the  automobile  was  stopped  north 
of  the  street  car  when  the  street  oar  made  its  first  atop; 
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that  when  the  oar  etopped  the  automobile  stopped  ten  or  fif» 
teen  feet  north  of  it,  and  that  after  the  street  car  etarted 
the  automobile  etarted;  that  when  the  etreet  oar  got  to  the 
south  corner  of  19th  street,  the  plaintiff  jumped  out  of  the 
etreet  oar.  John  JCuioki  testified  that  the  automobile  stopped 
abo\it  ei$bt  or  ten  feet  back  of  the  etreet  oar,  and  that  when 
the  street  oar  started  and  the  automobile  started  and  was  near 
the  head  end  of  the  etreet  car*  plaintiff  jumped  out;  that  at 
that  time  the  street  oar  was  close  to  the  south  side  of  19th 
street;  that  when  it  started  up  the  second  time  it  was  about 
half  way  across  the  street,  and  the  automobile  got  up  to  the 
front  platform  just  as  the  plaintiff  jumped  out,  i;itoaskl 
corroborates  the  Kuiekie,  and  testified  that  the  automobile 
stopped  back  of  the  street  oar;  that  tnen  when  the  street 
ear  started  up  the  automobile  went  along  the  side  and  then 
the  plaintiff  stepped  off  the  front  platforas  and  ran  into 
the  side  of  the  automobile;  that  he,  the  witness,  had  his 
hand  out  nd  shored  the  plaintiff,  and  the  latter  fell  down; 
that  the  stTeet  oar  was  mowing  when  the  plaintiff  get  off, 
and  that  at  that  time  the  fxont  end  of  the  stTeet  ear  was  in 
the  center  of  19th  street*  Miesio,  the  driver,  testified 
that  he  stopped  the  automobile  back  of  the  street  ear,  and  that 
when  it  started  again  he  started  up  the  automobile;  that  he 
then  saw  the  door  open  and  the  plaintiff  jumped  out  sad  ran 
into  the  machine;  that  he  tried  to  avoid  the  plaintiff  and  ran 
the  automobile  into  the  curbstone;  that  the  automobile  was  going 
about  eight  miles  an  hour  and  the  street  car  at  about  the  same 
rate* 

It  would  seem#  therefore,  that  the  testimony  of  the 
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occupants  of  the  automobile  is  all  consistent  and  to  the 
effect  th*t  the  automobile  did  atop  ten  or  store  feet  back  of 
the  street  car,  but  the  record  discloses  a  direct  conflict 
as  to  whether  or  not  the  plaintiff  got  off  the  street  ear 
when  it  first  stopped  or  after  it  started  up*  and  in  deters** 
ining  that  issue  the  Important  eleaent  is  the  credibility 
of  the  witnesses  who  testified,  a  matter  the  Jury,  seeing 
the  witnesses  themselves,  was  sruoh  better  able  to  determine 
thsn  we  are.  In  our  judgment,  after  carefully  considering 
all  the  reeled,  it  would  not  be  reasonable  to  say  that  the 
verdict  is  clearly  against  the  weight  of  the  evidence* 

(3)  The  witness  Erickson,  on  cross-examination, 
was  shown  a  paper  which  he  admitte '  he       ne&,  and  which 
purported  to  be  ft  report  of  what  hmd  taken  place*  as  far  as 
he  saw  it,  at  the  tlae  of  the  accident.   Xt  is  contended  by 
counsel  for  the  defendant  that  certain  cuestions  were  asked 
Srickson  involving  the  contents  of  the  statement  in  ernes  ^ 
which  were  in  the  nature  of  an  impeachment,  mad  further 
wers  not  proper,  as  the  witness  had  not  been  allowed  to 
read  the  statement  before  he  was  interrogated,  3e  have 
examined  the  record  itself  and  find  that  the  recitation 
therein  of  what  took  place  ie  somewhat  confusing.  Whether 
actually  the  witness  was  nllowedto  read  it  when  it  was 
handed  to  him  to  identify  his  signature*  does  not  definitely 
appear.  Further,  pulte  a  number  of  quest 1  ne  were  asked 
him*  baaed*  apparently,  upon  the  contents  of  it,  to  which  no 
objections  were  mad*.  Then  again*  tfhe  subject-matter  of  many 

of  the  questions  was  in  the  natur*  of  impeachment.  On  the 
whele,  tmking  the  record  as  it  stands  on  that  subject*  the 
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oonfusel  statement  as  It  ia,  ire  do  not  feel  justified  in 
concluding  that  any  substantial  error  was  committed.  It 
Is  further  urged  that  the  examination  of  Kiesio,  the  driver 
of  the  automobile,  as  to  whether  or  not  he  was  a  licensed 
chauffeur,  was  objectionable.   It  was  crosc—exr  sanation, 
and  Diets  could  be  no  reasonable  objection  to  findin 
what  his  status  was  -  whether  a  licensed  chauffeur  or  not. 

(S)  It  %m   contended  that  it  was  error  to  give  the 
following  instruction! 

"The  oourt  instruct®  the  jury  that  the  law 
did  not  require  of  the  plaintiff  the  highest  degree 
of  care.  All  that  was  required  of  hi®  ems  the  exer- 
cise of  ordinary  care  and  what  Is  ordinary  care  t   - 
pends  upon  fe&e  circumstances  of  each  particular  case 
and  la  such  care  as  a  person  of  ordinary  prudence  and 
intelligence  would  exercise  under  the  same  or  similar 
circumstances,* 

The  objection  mad©  is  to  the  use  of  the  word  wsla*ilar*  in  the 
last  line  of  Ins  instruction,  on  the  ground  that  it  is  not 
the  ecuivalent  of  the  ^rord  •'like'*,  as  the  word  similar  comes 
through  the  French  f  romi  the  tatin  word  *  si mills*,  wfelc 
defined  as  "like",  the  objection  is  not  tenable* 

Another  instruction  is  objected  to  on  the  ground, 
that  it  was  not  entirely  based  upon  the  evidence.  That  ob- 
jection, also,  we  find  is  untenable.  As  to  the  contention 
that  the  trial  judge  erred  in  refusing  an  instruction  based 
upon  the  fact  that  one  of  the  occupants  of  the  automobile 
nay  have  pushed  the  plaintiff  "thereby  proximately  causing 
whatever  injury  plaintiff  roeived,*  it  Is  sufficient  to  say 
that  even  if  the  plaintiff  was  pushed  in  some  direction  by 
©no  of  the  occupants  of  the  automobile,  still  the  proximate 
cause  of  the  injury  to  the  plaintiff,  obviously,  grew  out  of 
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ft  situation  that  c&me  into  being  and  was  anterior  to  the 
pushing  by  any  on®  in  the  automobile. 

Att  to  the  damages,  the  doctor  who  attended 
the  plaintiff  the  day  after  the  accident,  testified  that 
the  plaintiff  had  a  fractured  collar  bone,  some  bruises 
about  the  bead,  and  an  oozing  fro®  one  ear.  In  answer 
to  &  hypothetical  question  containing  substantially 
what  the  evidence  tended  to  prove  as  1      stiff's  injuries, 
the  doctor  stated  that,  in  his  judgment,  the  condition  of 
one  of  the  ears  of  the  plaintiff  occurred  as  the  result  of 
the  accident,  producing  a  fracture  at  the   base  of  the  skull* 
fhere  being  no  countervailing  evidence  on  the  subject  of  dam- 
ages, we  are  of  the  opinion  that  the  verdict  was  not  excessive, 

l 
Judgment,  therefore,  will  be  affirmed,* 
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Opinion  filed  a«o.  26,  1933, 
MR.  W  OH  delivered  the 

opinion  of  the  ©oiurt. 

On  January  16,  1923,  th*  plaintiff,  Randal 
Brothers,  a  corporation*  beg&n  an  attachment  suit  against 
the  defsn-^.nt,   £alds«  &  Oospany,  and  oauned  to  be  attached 
certain  personal   ;>r'>p«rty  of  the  defendant,     la  1st  ■>.ffi- 
Jarit  for  attachment  tH«  reeidaao*  of  th*  defendant  is 
etatei  to  be  Long  Island  31  ty  in  the  Stat*  of  .ft«w  York, 
On  the  saae  day  th*  vlsintiff  file!  an  attachment  bond  rith 
the  clerk  of  the  Municipal  Oourt  in  the  sua  cf  111     ,     • 
On  January  17,  1333,  the  defendant,  hawing  f^lv*»  *  forth- 
coming bond  in  th«  sua  of  $1300,00,  the  perso  •  ty 
that  **•  attachad  «aa  returned  to  the  defendant,     Qtft  fab* 
ruary  6,  1932,  the  defendant  filed  an  af f i  tavit  of  merits. 
On  April  13,  1938,   tfceyf  «U)  i  trial  before  t               t,  s?ith 
a  jury,  and  an  instructed  rerdict,  ««l  judpwmt  for  the 
plaintiff  In  the  sua  of  fSl3.98.     From  that  judgBent  the 
defendant  appeale, 

The  question  1*  the  case  la  whether  the  te**» 
of  a  certain  written  contract  of  April  26,  1921,  were  car- 
ried out  by  the  plaintiff*     the  contract  la  nade  up  of  a 
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written  proposition  by  the  plaintiff,  directed  to  the  de- 
fendant, which  was  subsequently  accepted  by  the  defendant. 
The  words  in  the  contract  that  ara  Important  are  ae  follows: 

• Oonf 1  rating  verbal  convereati  ns  hud  ^ith 
or  Mar.   J.   Slides  this  day,  we  agree  hereby  to 
request  ■nanufaoturers  by  letter  to  provide  dress- 
es, waists ,  etc.,  used  by  us  with  KOH  -MOOR  drees 
fasteners,,  and  further  agree  to  place  upon  f  11 
orders  fro*  us  to  such  manufacturers  a  sticker 
which  you  are  to  furnish  us  gratia  reading  *Use 
Koh-i-noor  fasteners, • 

we  further  agree  to  advertise  the  fact,  when 
In  our  discretion  we  dee®  it  advisable  to  do  so, 
that  dresses  and  waists  handled  by  us  are  equ- 
al to  toa-i-wen  w&mtm* 

In  consideration  of  our  doing  the  above  y 
hereby  agree  to  pay  to  us,  he ginning  the  first  day 
of  July,  1931,   the  sum  of  One  Hundred  (f-1     , 
Dollars  is  monthly  installments,*   1 

The  cent  mot  provides  that  the  defendant  shall 
pay  the  plaintiff  1600.00  in  1931,   $1900,0$  in  1932  and 
#3400,00  in  1923, -all  in  monthly  installments-     an  3.,  also, 
provides  that  while  the  contract  is  in  fore*  the  defend- 
ant will  furnish  Koh-i-noor  fasteners  *to  me*t  any  demand 
created  by  virtue  of  this  agreement,*   and,  further,   that 
the  plaintiff  will*  furnish  the  naaaea  of  Manufacturers  froa 
whoa*   they' order  merchandise  during  the  life  of     this 
agreement,  * 

it  also  contains  certain  provisions  in  regard  to 
the  defendant  holding  the  plaint!' f  harness  against  any  claims 
and  certain  notions  whish  might  be  brought  or  enterfi  Inst 

tbem  in  suits  at  law  or  equity  because  of  any  infringement  of 
the  patent  on  the  fasteners. 

It  is  contended  on  behalf  of  t  sdant  that  the 

plaintiff  failed  to  prove  who  the  manufacturers  of  dresses  and 
waists,  that  he  dealt  with,  were,  and  failed  to  ©how  that 
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letters  requesting  them  to  u»e  the  particular  fasteners  ted 
been  sent  to  thaw. 

The  evidence  shows  that  at  the  outset  as  a  Matter 
of  convenience  it  was  agreed  between  tae  parties  that  the 
plaintiff  might  use  a  rubber  stasp  Instead  of  a  sticker  and 
that,  accordingly,  a  stamp  waa  prepared  containing  the  follow- 
ing?    "ftaldtau  &oh-I-Hoor  Triumph  Fasteners.     Kindly  use 
Eoh-I-Soor  Fasteners  on  all  garments'  of  this  order.     &&ndel 
Brothers.* 

One  Bowman,  serohstndise  manager  for  Mendel  Brothers, 
testified  that  he  instructed  Miss  £lug  to  use  the  stamp  on 
every  order  that  was  sent  to  the  different  'turera;  that 

several  million  dollars  worth  of  dresses,   eto.  ©asaec*  throu$& 
hie  office}   that  he  saw  some  of  the  orders  ©tapped  with  the 
rubber  stamp  by  Hiss  King  in  his  office;   that  he  gave  out 
a  list  of  names  of  manufacturers  t  .ber,   representative 

of  sf&ldes  &  Company;   that  he  saw  probably  200  orders  stamped; 
that  he  could  not  give  the  exact  amount  of  orders  that  were 
passed  through  his  office  after  April  ,16,  1931$   that  they 
probably  varied  from  50  to  100  a  dayj   that  he  asked  miss  Klug 
a  number  of  times  if  she  was  stamping  the  orders  sad  ©he 
she  was;  that  her  desk  was  near  his  and  he  could  see  her  do  It} 
that  his  office  ,   Miss  Tarson's,  &nt  th«    office  In  Ho*  York 
are  the  places  through  which  all  orders  for  dresses  sad  was, 
for  Kandel  Brothers  pass. 

Kiss  Klug,  a  clerk  to  letiman  for  Maadel  Brothers, 
testified  that  she  placed  the  stamp  on  all  orders  that  earns 
to  sew»sa,e  office  going  to  dress  manufacturers;   that  the  orders 

were  seat  up  by  the  buyers  to  the  14th  floor;   that  she  showed 
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thsm  to  »«wawtn$   that  aewaan  then  O.K.'d  the*  and  she 
staarped  evfrry  one  of  them. 

tiles  Fiahcx,  assistant  buyer  at  Manael  Brothers, 
testified  that  they  had  a  rubber  stamp  in  the  office  and 
that  as  the  ordero  were  made  out  they  were  stamped  by  her. 

One  Battertoa,   reel  tent  buyer  of  &rmdel  Brothers, 
through  a  deposition,  testified  that  he  placed  or  caused 
the  stamp  to  be  placed  on  all  orders  going  out  of  his  de- 
partment* 

One  ftichner,  by  deposition,  te stilled  that  he  was 
aa  assistant  in  the  offls*:  of   tosadol  Brothers  in  &e«-  York 
and  that   he  st&Mped  all  orders  sent  out  to  manufacturer*  of 
ladies'  garments  with  the  'Koh-X-Noor  stamp-;   that  Batterton 
told  hi®  to  place  the  Koh-I-Koor  stamp  on  oil  the  orders. 

As  to  the  list  of  names  of  manufacturers,  Mewman 
testified  that  he  gave  a  list  of  manufacturers,  from  which  the 
plaintiff  ordered  merchandise,   to  leber,   representative  of  the 
defendant;   that  it  v*s  made  up  by  Miss  Loll  in  the  dress  de- 
partment shortly  after  the  coat  mot  was  agreed  upon. 

One  Willo,  assistant  to  the  oraptroller  U 

Brothers  testified  that  he  mas  instructed  to  mil  out  certain 
letters  to  various  manufacturers;    that  he  obtained  t 
of  the  atanufaoturere  from  Kewaan  and  mailed  out   the   letters; 
that  a  copy  of  the  letters  is  as  follows*   "For  some  time 
past  we  hare  been  sol  ing  Kon-l-800*  fastener*  over  our  retail 
counters  unl  have  also  specified  them  to  be  used  on  garments 
manufacture*-  for  us.     this  is  to  request  that  until  further 
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notice  rota  prowlds  all  material  for  us  with  *oh-I-Noor 
fasteners.     Should  y;yu  for  any  reasoa  prefer  sose  other 
anke  we  would  like  to  have  you  ccmsunio&te  the  faot  to 
ua  intimating  wou»  reasons  th* Tatar.*  ;  the  if  the 

nssss  of  tae  Jijauufaeturers  on  the  liat  to  whoa  ha  aant 
letters  ^ere  the  oarlo  B&lat*  ck>.,  Xuraraeh  Brothara  and  Stain 
A  tolas.     0»  cross-era  *inati  an  he  tasttfU  lid 

not  knav  when  t^-oaa  letters  went  sst  nor  to  how  eaany  peo?ls; 
that  he  sistply  filled  in  the  n&aiea  and  addresses;   that  the 
list  Sfta  given  to  his;   that  ha  filled  in  the  namea  on  the 
ty  -swriter  in  accordance  with  th®.  list  which  w-ae  giran  sl*« 

fha  witness  koll  testified  that  in  the  early 
.part  of  1921  ah«  was  requested  to  ask*  up  a  list  of  asanu- 

fatoturers  of  dresses  miti  w&ista  *h*  weed  the  f&atenars 
that  she  did  a©  and  gave  it  to  Hewsian. 

One  Anderson  testified  that  there  were  no  letters  aen* 
out  to  aanufaetuxers  by  the  lew  Torse  office;  that  in  the  orders 
that  went  ftut  of  hi«  office  he  enclosed  as  one  of  the  Items  the 
specif! eat  i oft  and  reouiretaent  that  Koh~I-Moor  fasteners  toe  used 
and  used  the  stamp  on  their  official  oosfirmtionst  that  trnne 
of  thosessanuf&oturers  ewer  wrote  to  bis  in  regard  to  Mis  use  of 
the*  fasteners. 

On  toehalf  of  the  defendant  one  ■  eber,  loss!  sanagsr 
Of  ths   lefen-.Uxnt,   testified  that  he  e&w  tfewaea  of  the  plaifttiff 
corporation  and  asked  the  reason  why  spaufasturers  -??ere  not  us- 
lag  ioa-XHtoox  fasteners ;   that  Sewsaa  said  the  plaintiff  was 
doing  its  part  in  putting  at&ssps  on  orders;   tsat  he,  the  wit- 
ness then  said,  it  ie  not  doing  any  good,  to  which  Sew»aa  ans* 
wsred,  "That  <t»p^nd»  on  aalesmaship.     Toe  should  go  artuad  and 
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talk  to  these  people*" 

There  waa  offered  in  evident  a  letter  dated 
abveaber  1,  19?1,  purporting  to  be  signed  by  the  company 
by  George  0*1  low,   the  advertising  manager  of  the  defendant. 
In  th&t  letter  It  la  eta ted  th&t  the  plaintiff  has  lived 
u.    to  its  agreej**nt  sad   that  the  defendant  has  no  complaint 
to  make  on  that  aoore,   out  oomnlsint  is  made  that  none  of 
the  garsaent  aaaufaeturerm  are  oomolying  with   th<*  plaint  if  f«» 
recuest  to  use  the  K©h~I-M£*or  fastener*.   Further*   in  that 
letter  the  plaintiff  is  requested,  to  insist  in  a  few  eases  that 
the  Koh-l-Hoor  fastener  be  used  on  the  garment*  of  the  «an*r 
facturer,  and  at  the  close  of  the  letter,  s.fter  intimating 
that  the  defendant  was  getting  nothing  o\x%  of   she  contract* 
the  following  language  is  used*     "The  aain  objeot  for  writ- 
ing you  this  letter  is  to  find  out  whether  yon  are  willing 
to  insist  in  a  few  instances  that  Eon-Moor  be  used  on 
your  garments,  and  whether  wen  co.    d  make  *ny  suggestions 
that  will  help  us  to  obtain  for  you  &oh-X-S5oor  on  all  the 
rsadytowear  which  pm  buy  which  as  you  'mow  is  the  object 
of  our  agreement  and  the  result  we  are  both  eager  to  obtain.** 
Also,   it  w*a  admitted  by  k aides,  the  president  of  the 
ant  com  any,   that  rial. low,  who  signed  thnt  letter,   ens  em- 
ployed  by  the  defendant  as  advertising  manager  In  Hew  fork. 
It  was  testified  to  by  Aside*  that  Gall©*  was  not  authorised 
to  write  letters  with  regard  to  advertising  contracts  made 
for  the  benefit  of  3s Ides  *  Company* 

we  thiflk  It  appear*  quite  obviously  that  the  evi- 
dence sufficiently  shows  that  the  plaintiff  had  fulfilled  its 
part  of  the contract  in  onestlon*     It  shows  that  the  plaintiff 
did  request  manufacturers  by  letter  to  provide  £ob-I-a~©or  dress 


fOWT«l 


-7- 

fasteners;   that  it    lid  nlao©  upon  All  its  orders  to   such 
manuf s cturers  a  st&ap,  which  it  was  agreed  should  be  used 
in  place  of  a  sticker,   which  st&fp  read  "Use  Kob-I-aoor 
Fasteners,"   and  that  it  wailed  to  the  defendant  a  n»t 
of  names  of  soais  manufacturers  with  whom  it  had  placed 
certain  orders.     Of  cobras,  the'  obligation  to  advertise  sua 
left  entirely  to  the  discretion  of  the  plaintiff. 

the  evidence  introduced  on  behalf  of  the  plain- 
tiff was  not  seriously  controverted  by  any  evidence  on  the 
part  of  the  defendant*     it  is  argued  on  behalf  of  the  do* 
fendant  that  it  was  not  sufficiently  shown  who  the  manufac- 
turers of  dresses  and  waists  were.     In  view  of  tho  fact, 
however,  that  th**re  was  testimony  that  letters  were  actually 
sent  to  the  manufacturers  it  was  not  necessary  for  the  ^Iain- 
tiff  to  go  further  in  order  to  make  out  its  case. 

The  iiaport&nt  elements  of  the  contra et  as  far  as 
the  dsfssdast  is  concerned  ware  that  the  plaintiff  should  re- 
quest the  manufacturers  by  letter  to  use  the  particular  fast- 
eners  and  that  the  plaintiff  wo,  id  stamp  0  srs 

sent  to  the  ssanufaoturera  the  words,  *tfst  Roh-I-8oor  Fasteners.* 
The  evidence  shows  that  the  plaintiff  fulfilled  those  obliga- 
tions.    That,  of  course,  wag  sufficient  and  made  out  ft  atiaaa 
fa ols     case.       Further,  the  letter  signed  by  (follow,  is  n 
tional  evidence  that  the  plaintiff  carried  ©*t  Its  part  of 
the  contract.       Ocunssl  for  fee  defendant  argues  that  that 
letter  was  not  competent,     *ith  that,  howerer,  we  do  not 
agree. 

Under  the  & reuse tanoes,  we  are  of  the  opinion 
that  .tho  trial   judge  was  fully  justified  in  instructing  fko 
Jury  at  the  closo  of  all  the  evidence  to  bring  in  «  verdict 
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fox   th«  plaintiff « 


fb«  judgment  will,  therefore,  b«  fcffir*»*d. 


©•ooh»gr,  J.  as;;>  th-hecm,  j.  c  i 
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Appellee, 
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appellant* 
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Opinion  filed  Dec.   26,    1923, 
.OR  «*llf*3  *ion 


of  the  court* 


The  plaintiff,   ft*hf*ldt,  having  been  Uifwa      ,        :.le 
riding  a  bicycle,  by  a  collision  with  ■  *obii*  driven 

by  the  defendant*  Meyer,  brought  suit  against  the  l&tt*?  an* 
recovered  n  verdict  and  Judgment  in  the  sum  ei      v.    .      , 
Thi*  appeal   is  from  that  judgment*     The  tion  contains 

seven  count* J   the  f iret  three  charge  negligence  by  the  defend- 
ant in  the  operation  of  hie  automobile;   tb*  fourta  waa  with- 
drawn during  the  trial j  the  fifth ommt  charges  that  the  de- 
fendant operated  the  automobile  in  a  eloaely  built  up  part 
of  Barringtom  negligently  and  at  a  speed  in  exeea*  of  ten 
miles  per  hour  contrary  to  the  lavs  of  tie*  StatOJ   the  sixth 
count  charges  that  the  defendant  negligently  operated  hi* 
automobile  at  a  *p*«4.  In  eaoees  of  fifteen  miles 
contrary  to  the  lam*  of  this  state;     the  seventh  count  charge* 
that  the  defendant  negligently  operated  hie  automobile  around 
a  corner  or  curve  in  the  alghmof  in  *****e  of  six  stilec  per 
hour  contrary  to  the  la**  of  the  Stat**  iant 

pleaded  the  gamer  I  is  u** 
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The  collision  occurred  In  the  Tillage  of  Barrington, 
the  main  street  of  which,  running  osist  and  vest,  is  the 
dividing  line  betwern  Cook  and  i>ake  County,  Illinois, 
Main  Street,  66  feet  from  building  line  to  building  line, 
rune  east  and  west  through  the  village*  Cook  street  and 
lilliaats  street,  both  running  north  and  south,  come  together 
at  the  middle  line  of  Main  street,  one  being  a  continuation 
of  the  oth«$r«  The  Chicago  and  northwestern  Kail  way  with  two 
tracks,  runs  northwesterly  and  southeasterly.  Grossing  Main 
street  at  an  angle  of  about  46°.  Parallel  with  the  right  of 
way  of  the  railroad  is  Railroad  street  which  extends  south- 
easterly f roaa  the  south  line  of  Main  street*  Between  the 
west  line  of  Cook  and  Wiili&ma  streets,  running  north  and 
south,  and  the  south  line  of  Main  street  and  the  northeast 
line  of  .Railroad  street,  is  a  ssa&ll  triangular  piece  of  ground 
26  by  36  by  45  feet,  known  as  a  public  park.  Or  the  south  eide 
of  Main  street  there  is  a  cement  walk,  which  is  .  cross-walk, 
running  east  and  west  which  marks  the  Besting  of  Main  street  on 
the  south  and  Bailroad  street  on  the  northwest.  Railroad  street 
is  45  feet  in  width  but,  as  it  strikes  Main  street  at  an  angle* 
the  cement  cross-walk  on  the  south  s!3e  of  gala  street,  which 
orosses  Hall road  street,  is  80  feet  long.  The  collision  took 
place  on  the  eross-walk  or  near  it  on  Main  street  or  on 
street  near  or  about  where  those  two  streets  Joins 

The  plaintiff  had  a  shop  on  the  north  eide  o; 
strset  east  of  the  railroad  tracks.  The  defendant  had 
a  store  at  the  northeast  corner  of  ftalaytt  and  Mala  streets, 
in  the  neighborhood  of  500  feet  west  of  where  the  collision 
took  place. 

Jt  is  the  theory  of  the  rlalntlff  that  while  riding 


- 

■ 
■ 

*  «i 

I 

I 

■ 


-3- 

his  bicycle  east  across  the  junction  of  -Main  street  ann  mil* 
road  a tract  going  to  hi  a  shop  the  dot  nd&nt  drove  hie  auto- 
mobile Is  a  curve  southoaaterly,  around  froa  "a in  street  Into 
Railroad  street  negligently  «ni  at  an  excessive  spate  of  speed 
and  struck  one  of  the  wheels  of  the  bicycle  throwing  the  a»ia- 
tiff  to  the  ground  sad  breaking  hie  left  an.  On  the  s 
band,  it  is  the  theory  of  the  defendant  that  instead  of  the 
defendant1 a  automobile  striking  the  plaintiff  it  was  the 
side  of  the  automobile  and  the  front  wheel  of  the  plaintiff *s 
bicycle  ehioh  cams  intu  contact  sad  that  the  eutoiaobilo  did 
net  strike  the  bicycle;  that  it  was  the  plaintiff  who  ran  into 
the  right  rear  and  guard  on  the  defendant's  automobile  and 
so  was  thrown  off  his  bicycle  and  injured,  and  %i.   |     ver- 
diet  is  against  the  manifest  walght  of  the  evidence. 

the  evidence  shows  substantially  the  following!  The 
plaintiff  was  a  man  55  years  old,  a  oobler,  who  had  lived 
in  Harrington  over  ten  years,  and  had  known  the  defendant 
luring  all  that  tir&e.  He  had  a  shop  on  the  north  aide  of 
Main  street  south  of  the  railroad  tracks.  The  do1 
who  was  the  president  of  the  village  of  Harrington,  bad  a 
store  on  the  northeast  corner  of  lalnut  and  Uain  streets 
about  300  feet  west  of  the  triangular  park  and  on  the  day 
in  ouestion  started  *lth  his  automobile  to  drive  te  Ghl 
The  plaintiff  shortly  after  noon  on  May  38 #  1919,  rode  on  a 
bicycle  around  fro-a  Hough  street,  east  on  the  south  ;   of 
Main  street  Intending  to  go  to  his  shop  across  the  tracks 
on  that  street*  After  he  reach--      road  street,  where  it 
joined  Main  street,  and  while  crossing  over  on   the  weat  side 
of  Main  street  where  it  joins  with  Railroad  street,  the 
automobile  and  the  bicycle  collided  and  the  plaintiff  was 
thrown  4o«n  ?<ad  his  left  ara  fractured.  The  plaintiff  tootle 
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fled  that  he  was  riding  at  about  semen  or  eight  allaa  an  hour 
an1  that  the  automobile  was  traveling  about  twenty  miles  an 
bout,  that  when  the  autoaobiia  and  bioycie  onae  together 

the  bicycle  waa  on  .vain  street;  also,  that  the  automobile  waa 
driven  around  in  front  of  hia  onto  Railroad  street  and  that  it 
hit  the  front  tire  of  bis  bioyole  and  threw  his  off;  and  that 
Hie  automobile  had  given  no  si#aal«     On  oroee~examinatlon  he 
stated  that  he  did  not  »•«••  the  defendant* a  automobile  until 
after  he  waa  struck;   that  the  place  wh»rs  the  automobile  was 
when  it  struck  hia  was  a  little  in  front  triangular 

flower  bad  or  park;     that  when  he  fell  hie  bioyole  waa  lying 
on  Main  street;   that  it  auat  have  been  the  center  of  the  auto* 
mobile  or  the  running  board  that  streak  him;   that  at  the  time 
of  crossing  Railroad  street  everything  was  clear  aa  he  went 
ahead;   that  the  autoaobllft  cam a  froa  behind  him  and  out  hia 
off  and  the  front  wheal  of  the  bicycle  and  the  automobile  oaao 
together;   that  at  that  tisja  he  waa  not  on  the  sidewalk  that 
ran  across  between  Main  street  and  ^ilroad  street;   that  he 
waa  on  tfain  street  froa  one  to  three  feet  off  the  arose  walk; 
that  he  did  not  have  tixae  to  turn  hia  front  wheel  either  way 
to  avoid  the  collision;   that  he  waa  going  straight  «&et  en  his 
bioycie  and  the  defendant  caae  from  behind  him  and  out 
aad  his  bicycle  turned  to  the  left  when  be  fell;   that  at  the 

titaa  he  did  not  see  any  automobiles  on  the  south  side  of  Main 
atreet  or  on  the  south  aid*  of  Railroad  street.     He  further 
testified  that  he  bad  weak  tyoa  in  1919;   that  he  ted  been 
aalag  glasses  and  waa  wearing  them  at  the  tias  of  the  accident 
but  that  he  soul  4  see  all  ri 

The  evidence  of  the  defendant,  &eyer,  is  to  the 
effect  that  when  ho  started  out  froa  his  house  in  his  axrfco- 
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mobile  he  taw  the  plaintiff  coming  down  Hough  street;    that 
he,  Mayer,  drove  hi*  nutomobils  east  on  Mala  street  and  then 
turned  southeast  into  railroad  street;   that  he  dirt  not  see 
the  plaintiff  again  until  a  passenger  In  his  automobile 
©ailed  ale  Tit  tent  ion  to  the  fact  that  the  plaintiff 
been  hurt;   that  When  he  turned  southeast  into  $a 11 reed  street 
he  looked  ahead  to  seis  if  everything  was  clear;   that  it  was 
about  nocm  and  the  • treat  was  clear}   that  when  hie  attention 
was  called  to  the  plaintiff  having  fallen  of  loyele  he  stop- 

ped end  got  out  of  hie  automobile  m&  wal  back  to  him;  that 
when  he  reached  him  the  bicycle  was  lying  m  the  south  side 
of  the  ©rose  walk  near  the  corner  of  the  triangle;   that  when 
be  asked  the  plaintiff  what  was  the  matter  the  latter  said* 
"Meyer  what  do  you  want  to  run  over  me  for?  that  he  him- 

self responded,  *Vher«  in  the  world  was  yo.i  that  I  could  run 
over  y^u»"       On  ©ros©~©«amination  he  testified  that  he  s*  . 
in  low  speed,  shifted  to  second  and  -then  into  third,  which 
was  the  highest  speed,  and  was  going  from  eight  to  ten  mile© 
an  hour  Just  before  be  stopped;   that  his  automobile  was  in 
high  speed  when  he  turned  on  Kailroad  street;   that  Seeing 
nothing   in    the  way  he  gars  no  signal;   th*t  it  lis  his  opinion 
there  were  two  or  three  vehicles  standing  in  front  or 
stores  on  the  ©eul  Llrsftd  street;   thiM 

got  on  Hail road  street  he  was  about  ten  or  twelve  f 
little  more  from  the  triangle  a  little  north  of  the  ©enter 
of  railroad  street;   th*t  he  did  not  know  that  his  automobile 
bad  struck  the  plaintiff *     rm  redirect  examination  he  stated 
that  the  automobiles  en  the  south  side  of  Railroad  street  ^©r« 
beaded  towards  the  walk  &ni.  were  all  for     » 


. 


M  Aokeraan,  who  mi  la  the  barber  shop,  *hioh 
faced  t*;e  triangular  park  testified  that  he  saw  the 
plaintiff  fall  froa  the  bicycle  and  fend  just  a  gliarpae 
of  an  autoaabile  going  up  Railroad  atre*?t;   that  ho  c 
not  t«ll  how  fast  it  w»a  going;   th*t  he  oo  .       tell 

whether  the  bicycle  was  ahead  of  the  autoaobile  or  behind 
it.     He  further  toatlfle  mobiles 

parked  In  front  of  Dm  barber  eh  I  the 

where  the  plaintiff  fell  **•  right  at  the  end  of  the  tri- 
angle;   that  the  blaycle  was  lying  on  th<?  cross 
was  practically  level  with  the  atreet  itself* 

the  evidence  of  one  i^fiechuite  is  that  while 
standing  in  the  door  of  the  barber  shop  he  saw  the  plain- 
tiff on  hie  bicycle  and  the  defendant  in  bid  automobile  oca* 
lag  down  «ain  etroet;  that  the  autowoblle  was  in  the  middle 
of  Main  street  turning  to  go  southeast  on  Railroad  street; 
that  he  neat  observed  th*  plaintiff  • turned  off  from  the 
sidewalk  a  trifle,*     the  sidewalk  is  •  little  higher  in  the 
oenter  and  it  le  rounding  and  *Jir.  Rohftldt  got  off  fron  the 
sldowalk  right  to  the  wary  edge".       *ffce  south  edge*; 
then  *Wm*  Meyer  turned  -  when  Mr.  Meyer  turned  on  Railroad 
street  Mr*  Rehfeldt  turned  to  the  left  to  go  onto  the  ©rosa* 
ing  again*  and  when  he  did  that  he  struok  the  rear  part  of 
Ux.  Seyer'e  fender,  it  was  Just  a  slight  touch  but  it  was 
enough  to  throw  the  front  wheel  of  his  bi cycle  off*;   that 
it  was  the  r**t  end  of  the  fender  of  the  right  hand  rear 
wheel;   that  the  bicycle  wheel  was  turned  to  the  right  and 
the  plaintiff  thrown  to  the  left  cad  the  bicycle  fell  on  the 
cross  walk  on  &ain  street.     On  oroas-oxMUaatiom  be  testified 
that  the  plaintiff  and  defendant  were  both  about  abreast  of 
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mob  other  when  If*.  Meyer  turned  down  ftmilxoad  street;   that 
th*  automobile  waa  going  about  eight  miles  an  bo  t  he 

did  not  hear  any  signals  ©f  nay  kind* 

One  Smith,  a  oarfcs*  testified  that  he  saw  from  the 
door  of  hie  harbor  ehop,  which  was  about  forty  to  fifty  feet 
fro*  the  place  whare  the  collision  occurred,  on  Railroad 
street*  the  plaintiff  and  the  defendant,  the  one  on  hie  bic 
and  the  other  in  his  automoblls*  on  Main  atreetj  that  he  saw 
the  auta-aobilo  going  soross  the  esoeswmlfc  from  Kain  at 
into  railroad  street;   that  he  saw  the  plaintiff  fall  with  his 
toloycls  on  the  crosswalk;   that  he  had  juat  been  riding  along 
at  a  slow  gfeit  of  five  or  six  mils*  an  hour;   that  he  ear  the 
plaintiff  turn  his  front  wheel  In  order  to  mi@»  the  autossobil^j 
that  then  he  fell;   that  hie  front  wheel  turned  to  the  left* 
that  Is  towards  the  north*     When  asked*  "Did  the  bicycle  cos* 
in  contact  with  the  automobile?     he  answered*  "Wall  I  wouldn't 
say  the  bicycle  hit  the  machine  the  on  shin*  had  pasee 
when  it  fell*.     And  Then  asked*  "was  the  bleyale  pulled  or 
defleotsd  from  its  course  in  any  way  by  the  machine?*     he 
answered*  "is  I  wouldn't  say  the  machine  pulled  or  di 
any  at  all,  he  fell  to  hie  left*,     and  when  aaked  what  os 
him  to  fall  if  he  knew*  he  answered*1    I  oan't  say  that  the  ear 
made  him  fail,   the  way  he  turned  the  front  wheel  around,   t 
think  that  would  haws  thrown  him  off  the  wheel."     On  oross- 
examinaticn  he  stated  that  when  he  first  saw  the  plaintiff 
he  was  a  little  west  of  the  ©eater  line  of  tiaiiroad  street  on 
the  crosswalk  i  automobile  a  little  east  of  the  center 

line  of  flail  road  street.     ffhsn  asked  if  he  had  not  told  the 
plaintiff  some  days  after  the  soil Is ion  tnat  he*   the  plaintiff. 
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ran  Into  the  automobile,  the  Pitapat  answered.,  "I  told 
him  than  that  he  had  run  Into  keyer  that  If  the  machine 
hit  him,  that  he  haa  run  Into  keyer,  that  la  the  only  way 
I  could  at©  it«*  And  he  further  stated  that  h«  oo  id  not 
say  Whether  the  bieyele  hit  the  automobile  or  misses  it} 
that  it  may  hare  been  the  turning  of  the  wheel  by  tht  plain- 
tiff that  threw  him;  that  he  was  not  able  to  aay  that  the 
automobile  was  struck  or  whether  the  bicycle  was  struck 
*but  when  he  fell  Meyer  vm*  past,  apparently  past  him.* 

The  evidenoe  of  one  itockery,  a  young  aan  eighteen 
year 3  of  age  at  the  tlm   of  the  occurrence  in  <sueeti#a  who 
was  walking  east  on  Main  street  near  the  oorae*  of  that 
•trcet,  is  to  the  effect  that  at  the  time  t      .ntlff  on 
hit  bicycle  wa«  on  the  crosswalk  the  automobile  was  &©*•**£ 
aoutheaet  on  Railroad  street}  that  fro®  wber*  he  mss  he 
eould  not  tell  whether  the  automobile  ami  the  baoyele  touch- 
ed  each  other;  that  he  wae  on  the  right  hand  ;side 
bloyole  was  between  bin  and.  the  automobile;  th&t  11 
back  wheel  of  the  automobile  vaa  the  nearest  part  to 
front  wheel  of  the  bieyele  when  the  bloyole  fell}  that  he 
did  not  remember  whether  there  wer«?  any  car*  parked  on 
Railroad  street}  that  he  dli  &Ot  see  &xiy   other  automobiles  and 
no  other  bicycles  than  the  plaintiff* s  and  the  del 

the  ewldenoe  of  one  Amelia  Frlek  is  to  the  affect  that 
she  was  la  the  automobile  at  the  tin**  sitting  in 
seat;  thet  she  sew  the  plaintiff  on  hie  bicycle  several  feet 
from  the  antonObils,  riding  east  on  the  south  side  of  ttaitt 
street;  that  after  the  automobile  had  tornsd  onto  Hailroai. 
street  she  happened  to  look  ■ round  through  the  bank  glass  of 
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the  automobile  ana  saw  the  plaintiff  lying  in  the  *Sustj 
that  she  dl;i  not  know  whether  he  was  at  K&llroad  street 
•r  at  Main  street;   that  she  die  not  observe  any  jar  of  the 
tuaohine;    that  she  noticed  the  plaintiff  cu»  the  automobile 
was  turning  southeast^   that  he  was  riding  east  on  the  ri#it 
aide  of  tfce  aut©.sobile#  a  little  took  of  it}  that  it  seemed 
as  though  he  was  going  around  the  automobile;   that  the  auto* 
mobile  was  going  about  eight  miles  an  hour;   that  when  she  first 
eaw  bin  he  was  on  the  walk  and  she  bowed  to  bias;   that  ha  was 
then  aoovt  half  of  the  way  aoroae  the  crossing  which  separate* 
Main  street  fro®  Railroad  street,* 

the  witness  Balverson  testified  that  he  saw  the 
plaintiff  coming  up  ft&in  street  and  the  defendant  turn  in 

ahead  of  hinj   that  after  the  collision  he  went  to  help 
the  plaintiff  and  ?*hen  fee  got  there  the  plaintiff 
bicycle  were  In  the  Kiddle  of  the  crosswalk  about  half  way 
between  the  triangular  park  end  the  other  side  of  K&ilmMMt 
street. 

The  -witness  Babeook,  a  daughter  of  the  Plaintiff,  testi- 
fied that  the  day  after  the  coll is ion  the  defendant  called 
at  her  father* s  house  and  in  the  course  ef  a  conversation 
in  which  he*  father,  the  plaintiff,  asked  the  defendant, 
"Why  did  you  cross  overt*     the  defendant  said,  "Well  1  thought 
I  eouid  make  It." 

The  defendant  effered  in  evidence  £ set ion  1  of  iJhaptes 
6  of  the  Ordinances  of  the  Village  of  Harrington,  which  pro- 
vides that  no  person  *fcall  ride  a  bicycle  on  &ny  of  the  side* 
walks  or  footways  of  the  Village  of  Harrington* 
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It  appeara  froa  the  th*?  oaea  that  the 

defendant  wm  driving  fross  Main  street  into  aailread  street 
and  undertook  to  drive    around  ahead  of  the    aaintiff,  and 

that  the  automobile  at  th«  tiaa  it  crossed  the  crossw&lk  be- 
tween tstaln  street  LI  road  street  wme  east  of  the  center 

-ilroad  etreet  &nd#;juet  before  the  collision*  was  slight- 
ly east  of  the  plaintiff  on  his  bicycle,      it  le  admitted  by 
the  defendant  that  when  he  started  out  from  hits  house  he 
•aw  the  plaintiff  riding  hie  bicycle  north  on  uough  street* 
and  the  defendant  testified  that  h«  did  not  again  s«te  the 
plaintiff  until  aoaetlae  after  the  plaintiff  was  Inj 
That  la  difficult  to  understand  inaaaiioh  as  the  evidence 
averwhelain&ly  shows  that  the  defendant  and  the  plaintiff 
were  both  traveling  east  parallel  to  each  other  on  Main 
•tretft,  and,  apparently*  never  far  apart.      If  the  jury 
believed  the  testimony  of  tfoe  plaintiff*   they  aay  well 
have  oonoluded  that  the  defendant  waa  guilty  of  carelessness 
and  negligence  when  he  &t&n  around  in  a  southeasterly  diree- 
tlon  from  aaiA  etreet  into  aailxcsuf  street  east  of  the  center 
line  of  Railroad  etreet  and  undertook  to  cross  in  frost  of 

the  plaintiff  on  his  bicycle.     The  plaintiff,  whether  on  the 

or  Railroad  street, 
crossing  Itself  or  on  Main  street/  was  entitled  to  be  wtter*- 

he  waa*  mid  aa  he  was  traveling  east  and  the  defendant  was 

driving  so  aa  to  turn  froa  *ain  stTeet  into  itallraad  street. 

It  behooved  the  latter  to  recognise  the  rights  of 

tiff* 

The  plaintiff  teat If led  that  s      iding  at  about 
7  or  8  miles  an  hour  and  that  the  automobile  was  traveling 
at  the  rate  of  20  alias  an  hour.  The  defendant  teetl 
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hi»  aut. -mobile  was  in  hl#  speed  when  he  turned  into 
road  street.     Smith  testified  tbst  the  plaintiff  was  Tiding 
along  at  &  alow  ^ait  of  5  to  6  utiles  an  hour.     The  witness 
Amelia  Friok  testified  that  the  mutowobile  was  going  about 
0  miles  an  hour. 

An  analysis  of  the  evidence  suggests  that,   if 
credit  is  to  be  given  to  that  which  tends  to  show  negligence 
on  the  part  of  the  defendant,  the  plaintiff  wins  injured,  while 
In  the  exercise  of  due  care  hiaaelf,  as  a  result  of  careless- 
ness on  th®  part  of  the  defendant  when  driving  his  autootobile 
around  southeasterly  in  front  of  the  plaintiff  who  me  riding 
east*  and,   therefore,  not  bound  at  that  time  to  &asu*ae  that 
th*  defendant  ttight  come  from  behind  and  undertake  to  drive 
around  in  front  of  hlsu     There  is  some  conflict  in  the  evidence 
as  to  the  exact  way  in  which  the  front  wheel  of  the  bicycle 
the  rear  right-band  side  of  the  automobile  actually  physically 
collided.     But  fro*  the  evidence  we  are  of  the  spittles  that 
the  jury  were  justified  in  finding  that  th*  automobile,  collided 
with  the  bicycle  and  precipitated  the  injury  in  cuestion* 

Son*  argument  is  saade  on  behalf  of  defendant 
the  plaintiff  admitted  th»,t  he  was  nearsighted  and  ha4  wemfc 
eyes.     In  answer  to  that*  however,  he  testified  that 
as*  very  well,  and  further,  as  the  eollisi  m  was  caused  hf  r< 
of  the  defendant  driving  up  froa  the  rear,  it  would  have  ssade  no 
difference  even  if  the  eyesight  of  the  plaintiff  bad  been  mt* 
oeptionally  acute* 

After  a  careful  analysis  of  the  evi  ,  *e  »ft  of 

the  opinion  that  we  are  not  Justified  in  overriding  the  verdict 
of  the  jury  on  the  ground  that  it  is  a&nifestly  against  the 
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wsigfct  of  the  evidence. 

It  %4  contended  on  behalf  of  tbe  defendant  tbat 
the  trial  eo^rt  erred  in  its  refusal   to  Instruct  fhf   Jury 
in  regard  to  the  Bliswalk  Ordinance,  but  the  evidence  show* 
tbat  tbt  plaintiff  at  tbe  tins  of  tbe  collision  was  on  the 
street*  and  not  on  a  sidewalk,     Tbe  otaintif f  bad  as  much 
right  to  cross  over  at  tbe  intersection  of  Vain  street  11 
road  street  on  tbe  oe»ent  crosswalk,  which  wae  practically 
level  with  the  gravel  roadways,  as  the  defendant  bad  to  drive 
over  It  in  bis  automobile.     Tbe  ordinance  pertains  only  to 
sidewalks,  and  cannot  be  considered  ae  referring  to  ft   street 
arose  ing. 

In  Swift  t.  flttv  of  Toneka.  43  Kan*.  671.  tbe 

court  ealdj 

*Ther$  can  be  no  question,   then,  but  that 
a  oitisen  riding  on  a  bicycle  in  tbat  part  of 
tbe  street  devoted  to  tbe  passage  of  vehicles, 
is  but  exercising  bis  lefgal  ritfit  to  its  use, 
and  a  city  ordinance  that  attempts  to  forbid 
such  use  of  tbat  part  of  a  public  street  would 
b®  held  void  as  against  common  right,*  gsffnlsnot 


Jj  g|gg  vfeyWit  *6  *•*•  311;  ft^eil  v,  iJttoii. 

Being  of  the  opinion,  therefore,  that  tbe  verdict 
was  not  against  tbe  manifest  Vs&sjMl  of  the  evidence,  and  tbat 
no  error  was  committed  by  tbe  trial  court,  tbe  Ju&gpaent  will 
be  affirmed. 

wtmaak 

©•OOlSfOR,   J.   Ala  TWOM9QM,   J.    aOHOUR, 
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Opinion  filed  Deo.  36,  1983. 
W.  itUm  delivered  the  opinion 

of  the  court. 

The  plaintiff,  a,  Goldsmith  Company,  brought  suit 
in  the  Municipal  Oaurt  agsdnat  Gbnrlaa  F.  tabeli  Company,  a 
;•  ration,  and  George  M«   kobell,   to  recover  ,  >0,   for 

merchandise  eoid  anl  delivered,   sari  up>n  as  I    •  °?d. 

In  the  course  of  the  trial  before  the  a  ithout  &  ju*y# 

the  suit  was  dismiasedi  «»  to  the  del  I  George  &•   Label! 

mi  thsn  proaecuted  a$ain»t  the  def«mi#.nt»  Oharlee  F.   Lobell 
Company,  alone*     There  ma  r  finding  and   Judgment  in  favor  of 
the  plaintiff  for  $2330.50,   fro-,  which  the  defendant,   the 
(Tharles  F.   Lobell  Company  prayed  and  oerf acted  thie  appeal. 

The  defend^nta*affl4Avlt  of  merita  expressly  deniee 
the  purchase  and  delivery  of  19m  aemh*ndiae  and  alto  danlaa 
that  there  w&a  ai  account  atate  * 

The  meroh-tndiae  in  question,  which  it  la  claimed  by 
the  plaintiff  it  sold  and  delivered  to  ffeta  *   was  wade 

up  otf  certain  fur  garaente.     The  plaintiff  iff  evider. 

five  duplic  t©  invoices.     The  firat  waa  toted  July  14,   1931, 
directed  to  u*harlee  t.   Lobell  -.spany  at  1135  K.   63rd 

etreet,  end  describes  cettain  furs  an^  aet  forth  the  price  as 
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1390*00;   the  second  was  datad  August  30,   1931,  and  addressed 
to  the  d«f«ttdr»nt  at  the  aa«e  place  a  tod  the  price  ae 

fS06«;    the  third  was  d^ted  July       ,  I,    use*  %ddras< 

flfcarles  F.   Lobell  Company,  4715  Sheridan  Boad  and  stated  the 
price  aa  1310. 00 j   the  fourth  was  dated  August  5,   1*31,   sad  con- 
tained a  similar  addrese  as  the  one  Just  mentioned  mad  stated 
Hie  price  a*  |890,00;   the  fifth  was  dated  A-jgust  99,  19:U# 
contained  a  siailar  address  I  last  one  and  stated  the  price 

-  •    "'-:■  .     . 

Although  it  is  |  A  cm  bafcald  of  th 

that  those  invoices  we*  re    :ot  ndaisaible,  we  pinion 

that  as  tfoey  were  sad*  in  the  regular  ©curse  of  business  and 
were  in  the  nature  of  originals  and  the  d<  it1  a  counsel 

states  that  he  o^uld  not  produce  the  origin*'!  invoices  on  the 
ground  tfeet  his  clients  had  stated  to  hi  W  tt  they  had  never 
received  thea,  the  invoices  in  question  were  «  at*  at  least, 

as  seoondary  evidence* 

the  evidence  shows  that  thsr*  were,  apparently,  two 
eoapanlee  in  tn«  fur  business,  one  known  as  the  George  tf.  Lobell 
Ooapany  and  the  other  as  the  Charles  f*  Lobell  Company;    ; 
forner  Is  in  bankruptcy ;   that  the  George  M.  Lobell  ooap&ny  was 
c&ted  oa  the  north   side  at  4715  gherldan  Head  sad   the  Sharif        , 
Lobell  Ooapnay  on  the  south  eld*  at  1135  5Cast.  63rd  itreetsj 
George  *•   Lobell  was  originally  one  of  the  Incorporators  oi 
George  1«  Lobell     oapany  when  It  was  located  at  940  S.  47th  street; 
that  in  the  summer  of  1930  he  left  thateoapany  nt  with  the 

Charles  F.  Lobell  Company,  of  which  he  beesjie  an  officer* 

The  ev  >f  B.   Ooldemith,   a  salesman  for  the  Plain- 

tiff is  to  the  effect  tbat  Ik  ring  of  1931  George  H.   Lobell 

wae  at  the  plaintiff's  plaee  of  business;   that  he,   the  witness. 
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asked hi.   to   Leofe  at  the  Plaintiff  »s  sample  line  with  rater* 
ence  to  placing  an  or «i«rj    that  ueorge  ».   Lobell  said  at  that 
tiws  *to  take  the  oeroh«ndias  out  to  Oharles  Lobell  an  3  let 
him  eel  set  it  for  him";   that    Jiharlee  F.   Lobell  at  that  time 
was  at  471«  Sheridan  Hood;   that  he,  the  witness,  told  ooorgo 
U,   Lobell  that  he  would  take  the  merehandlso  out   there}   that 
in  the  latter  part  of  ley  he  want  to  the  north  aide  place,  the* 
is  4715  Sheridan  Road,  and  saw  Charles  Lobell;   that  he  hnd 
him  at  that  time  eighteen  fur  coats;   that  he  told  Charles  Lobell 
that  George  Lobell  had  seat  him  to  she*  the  merchandise 
for  hia,  Charles  Lobell,  to  select  what  hf.  need  in  hia 

north  side  store;   that  Charles  Lobell  thsr;  sal  bout  six 

fur  coats  snd  said*  "That's  what  I  want.*;   that  ho,  ,  tieae, 

turned  that  order  in  to  his  company;   that  subsequently  the  mr- 
©handise,  as  it  earns  sat  of  the  factory,  wss  delivered;   that 
when  Charles  F.   Lobell  selected  ths  six  coats  he,   the  witness, 
made  out  the  order  in  triplicate  w  the  original  to  Lobell, 

put  sne  of  the  copies  in  the  company *s  file  audi  the  other  in  the 
order  book;   that  a  few  days  after  that  order  was  taken  he,   the 
witness,  heard  a  conversation  between  George  M«   Lobell 
witness's  father,  A,  Goldsmith;   that    his  father  asked  George 
M«  Lobell  for  the  financial  rating  of  the  aorth  side  concern; 
that  George  «.   Lobell  said  "it  was  oae  concern,   I 
store  and  the  north  side  store  were  one  concern*;   that  It  was 
Charles  F,  Lobell  Company  operating  two  stores; that  then  a. 
Goldsmltfc  said  to  George  &•   Lobell  that  as  long  as  they  were 
both  one  concern  operating  two  stores  that  he  would  si  sser— 

chaniise;   that  the  merchandise  was  then  shipped,  one  or  two 
at  a  tiuas,  until  the  order  was  completed;    that  the  goods 
shipped  in  the  a* we  of  Charles  t,  Lobell  Company  to  4715  3herisaa 
Road* 
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fas  evidence  of  A*   Goldsmith,   the  president  of  the 
plaintiff  cor  oration,  t»  to  th«  offset  that  the  latter  part  of 
June,  George  a.  Lobell  eaaie  Into  his  office;  that  he,   t>.    wit* 
aess,  asked  Mjl  what  connection  the  north  side  store  feed  with 
the  M  9  store  j     that  he  told  George  M»  looell  he  wen  Id  not 

ship  the  north  side  store  if  e&arlee  Looell  owned  it;   that 
George  a.  Lobell  then  told  hi*  "that  the  north  side  store  is  the 
ease  as  the  south  side  store   and  to  bill   the  taeroh-mdise  to 
C^erlee  F.  Looell   Oomp&ny  only  change  the  address  so  they 
know  where  the  different  aerch.mdiae  went  to  sad  keep  a.  separate 
aooount  betweem  theaeelees'* ;   that  that  ©oawereation  toot  place 
before  the  aercAiandis*'  was  shipped!  ^^  *a*«*  George  M#  Lobell 
called  and  he,  the  witness,  sfeow«?i  hi^  wto*t  had  bee*  aeleeted; 
that  when  he  naked  Lobell  if  he  wished  say  ateren&adiat  he  a 
that  it  eat  not  necessary  "because  he  wo:  a  it  frosa  the 

aorth  side  store  as  they  worked  together  that  •*§>*"  .>sa- 

exaaJjtation  h©  stated  tact  bills  w«r$  seat  to  tooth  places* 

One  Leah  Fink,  bookkeeper  for  the  plaintiff,  testi- 
fied that  she  heard  ttoldsaitfc  tell  George  «♦  Lobell  that  the 
aorth  side  store  as       laced  an  ord^r  sad  that  he  "did  not  ©are 
to  ship  the  nert*s  side  store  urnles*  it  me  one  and  the  mm  ooa~ 
cera,   the  Charles  F.  Lobell  Goapaay*;   that  ftsesft  a.  Lobell 
•that  they  were  the  taste  concern,  it  *as  Oharles  F.  Lobell  Oca 
and  the  $ood*  w«r**  aiatply  shipped  to  different  addresses*  j 
she  knew  that  the  aeroh.?adlee  was  later  eold  to  £lee  f. 

Lobell  Company,  aftd  that  it  was  delivered^   that  on  one  m 

when  she  was  asking  out  a  bill  aad.  George  &•   Lobell  «»  ©reseat 
and  eh*  remarked  that  th*  aerohmiiae  aplttg  to  two  different  addreat* 

es  led  to  confusion,  he  said,  •Well,  its  Jtt*1  ae,  it's 

th*  waae.  eoao*2a?i«H*«?ust  t>«  careful  th?*t  you  direot  the  Rerehaa* 

diss  to  the  different  addrttst«#  the  north  side  store  direct  to 
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the  north   mids  store.  Hid  the   south  aid*  stow  to 
store,  tout  they  both  are  Oharlee  F*   Lobell   Company. 

In  ths  iffld?»vlt  of  merits  for  the  Charles  F*  Lobell 
Company,  George  NU  Lobell  depoa  a  that  "be  la  the  agent  and  re* 
preaent&tlvo  of  Charles  F,   Lobell  Oompaay* * 

George  H»   Lobell  testifi  t  be  never  or  isrsd  any 

goods  for  the  north  aide  store  to  'Red  to  the  Oharles  F* 

Lobell  Company;   that  the  tiro  e.impaaies  were  not  partner*  *•. 
had  no  business  oonneotloa  v/ith  ©a oh  other*     He  admits  he  was 
probably  in  the  plaintiff *s  plaeo  of  business  in  May,   June, 
iuly,  August  and  September,  1931,  and  that  from  time  to  time 
when  he  bought  merchandise  he  went  to  plaintiff •«  office  and. 
looked  ower  its  stock;  that  he  bought  for  Oharles  F.  Lobell 
Company  in  1931,  #900*00  worth  of  goods*     He  further  stated 
that  in  August,  1931,  at  the  JP&goaat  of  Progress  they  had  a 
display,     n  >  fch«?  ©iga  ooatalasd  the  names  sad  addrss  ea  of  the 
tat  stores,   the  Charlea  F*   Lobell  Company  SUd  the  George  H*   Lobell 
Company;   that  a  silver  cup  waa  awarded  for  the  exhibit  »fciah  was 
displayed  in  both  stores;   that  oa  oertaia  boxes  in  which  the 
south  3i^9  store   ship  >ed  merchandise  were  the  words  *Qharl< 
Lobell  Company,  two  storms**  and  also*   the  mddros^os  of  the  north 
sad  the  south  side  stores* 

In  view  of  the  evidence,  we  are  not  aurpr: 
the  trial   judge  found  for  the  plaintiff*     Evidently,  not 

believe  the  testimony  of  Seorge  M*  Lobell*     faking  the  evidence 
of  the  two  Goldsmiths;   Leah  Flak,   the  bookke»per;    the  significant 
and  admitted  circumstances  of  the  advertisement  at  the  Pageant 
of  Progress;  the  iavoioes,  and  the  admission  of  his  agency*  by 
Georgs  tt.  Lobell  in  the  affidavit  of  merit p  for  the  dsfea       fc, 
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Charles  F.   U>oe"U   Company,  we  do  not  fe*l  justified  in  owex» 
riding  the  Judgaent  of  the  trial   Judge.     Ewea  without  the  t*» 
▼oioee,   the  evidence  wa»t  amply,  euffioient. 

The  Judgment  will  be  aff insert, 
0*OOSK'Cft,    J.   AMT3  TaCMSOH,   <f.    OOHCUR. 


■ 


396  -   38131 

ALBSBT  UOmUZ,   KT  AL, 

Appellees, 


estk>:h  h&immui, 


Appellant. 


SAL  yftCM 
OIK  J 

ooci  ootamr* 


Opinion  filed  Dec*   36,    1923< 


MR.   PHWBIDIBO  J<  CATW»  delivered  the 

opinion  of  th«  oourt. 

On  m.Ttfo  31,  1917,   the  plaintiffs,  Albert  Lorens 
and  Arthur  Lorens,  oo-partnera  doing  business  as  Lorens 
Brothers,  obtained  ;}ud$aeat  against  the  defendant  on  ft 
promissory  &ote,  by  confession,   in  the  mm  of  $1300*     On 
July  13,  1917,  the  defendant  «is  given  leer©  to  plead,   the 
judgment  to  stand  as  security. 

On  July  IS,  1917,  the  leaded  the 

general  isssus,  -nd  also  that  *before  tas  commencement  of  this 
suit,  to-**it,  August  13,  1915,  she  paid  to  the  plaintiff* 
and  the  plaintiff*  accepted  fro*  her,  defendant,  divers 
moneys  amounting  t»  a  large  sua,  te~»it,  $1,GC0,  la  full 
satisfaction  and  discharge  of  the  s^id  several  promises  and 
the  suns  of  money  laat  aforesaid,1'  etc.  That  plea  was  veri- 
fied. The  affidavit  of  verification  xaeiteo  that  the  defend- 
ant paid  smss,  the  payee  of  the  note,  the  money  'Sue  upon  the 
note  tad  that  as  delivered  it  to  the  plaintiffs  and  that  the 
latter  assured  him  "that  they  »uld  surrender  sail  note  as 
soon  as  they  could  gst  thsir  own  indebtedness  paid  so  as  to 
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release  said  note  #ioh  was  up  aa  collateral  for  their 
own  iffBt,* 

Subsequently,  there  was  a  trial,  and  a  verdict 
and  a  judgment  for  tfoa  plaint  iff  a  la  the  sua  of  11300, 
an  appeal  to  this  court*     (Sen*  So*  34379) 

That  Judgment  on  Hay  21,   1919,  was  reversed,  first, 
oa  the  ground  that  the  trial  court  erred  as  to  the  adaisslbil- 
ity  of  some  of  the  ertdanoe,  and,  second,   in  giving  a  certain 
Instruction* 

Upon  a  refundment  of  the  e&uae,  the  defendant  on 
March  33,  1980,   filed  a  further  plan,  alleging  that  the  note 
in  oueatlon  was  delivered  by  the  payee  to.  the  plaintiff  a 
without  consideration;   that  the  plaintiffs  wer*?  not  bona, 
fide  hollers  for  value  of  the  note*  an"  that  they  received 
it  from  the  p&ym  only  for  their  accomodation  and  without 
any  good  or  valuable  eonsi  derati  ;»• 

There  was  than  another  trial  before  the  court, 
with  a  jury,  and  a  verdiet  for  the  plaintiffs  in  the  sua 
of  $l,CO0,     Tharw  was  a  remittitur  of  |800*00  by  the  plain* 
tiffs,  and  judgment  was  entered  in  their  favor  am  against 
the  defendant  in  the  sua  of  1099*30.     Pi»a  that  Jud^aent 
this  appeal  was  taken* 

Although  at  the  first  trial  th«  claim  of  the 
defendant  was  that  she  had  fully  paid  to  the  plaintiffs  the 
amount  of  the  note,  at  the  second  trial,  under  her  new  plea, 
she  claimed  that  the  note  warn  originally  issued  by  her  ts 
ens  fhilip  Mass,  who  In  turn  endorsed  it  for  accommodation 
to  the  plaintiffs  *vith  T?h©a  he  had  an  open  account,  and 
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solsly  for  their  accommodation;    that  said  note  was  paid 
to  Philip  Mass,   |my«»#*   n»d   *»*  tboreby  extinguished* 
The  present  content ton  of counsel  for  defendant  It 
the  wsrdlct  ia  contrary  to  the  weight  of  the  evidence. 

The  plaintiffs,   cedent  contract  ore,   In  the   I 
©f  1914  end  in  the  oonrse  of  the  year  191B,   did  several 
jobs  of  cement  work  for  Mass,  amotmtlng;  to  about  &S, 
In  the  year  1918  the  plaintiffs  did  a  Jo©  of  cement  work 
on  a  thirteen  apartment  building  at  Springfield  avenue 
and  13th  street,  which  was  being  constructed  by  lines  as 
principal  contractor  Cor  the  defendant 9   Esther  Leibsohn. 
The  plaintiffs  vers  sub-contractors  under  us  as*     On  July 
37,  1915,  the  plaintiffs  rehired  the  note  in  creation 
froa  ?hilis  Uasa.     The  note  ens  da-tag-  July  IS,  1915,  and 
ens  for  the  sun  of  $i»0009  payable  one  month  after  date 
to  the  order  of  Pnilip  tfaaa,  and  was  signed  as  maksr  by 
the  defendant  Esther  Leibsohn. 

One  of  the  plaintiffs,  Arthur  Lorsns,  teatified 
that  hs  toolc  the  note  froa  Mass  in  payment  of  #500,  which  wms 
long  past  due;   that,nr  the  tine,  he  had  thre?  jobs  under  con- 
struction for  Mtess,   that  when  he  requested  money  of  Mass 
the  latter  told  hia  that  money  was  not  coning  in  as  he 
expected,   that  h«,  torsns,  ha i  another  note  which  he  got 
froa  Mass  for  #500,  which  was  overdue  and  unpaid*  and  was 
given  for  other  work;   that  Mass  said  hs  did  not  have  the 
money,   .tnd  asked  hi*,  the  witness*  to  take  the  #1,000  nots 
in  payment  of  the  #500  note,  whtcftt  was  past  due,  and  giws 
hia  credit  for  the  balaaos;   that  after  the  #1,000  note  be- 
4ns,  he  asks*  Haas  a  number  of  times  to  pay  itj   that  on 
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on*  ooep-slsn  Maes  told  Mb  *Ura.  Leibsohn  itln't  get  her 
money  froas  Michigan  yet,"   that  not  being;  able  to  collect  it, 
lie,  Unas,  turned  It  over  to  Ms  attevneyj    that  five  or  six 
month*  after  the  note  was  due  he  saw  the  defendant  wad  asked 
her  fox  payment  of  the  note,  and  she  told  hlsa  that  it  had 
been  paid  to  Mans;  that  subsequently  he  saw  iiaea,  who  admitted 
that  he  had  received  tht  money  ana  a/»id  "he  was  going  to  glee 
you  some  money  In  return  me  soon  n«  he  cou  d»*     On  cross- 
examination  he  testified  that  the  $500  note  referred  to  *as 
made  by  Piaher  A  Branson;   that  the  #1,000  note  was  given  him 
by  #ana  in  payment  of  the  pmnt  due  Fisher  &  Br»*n«on  note 
for  $5*30,  and  "the  rest  on  general  account j*  that  at  that 
time  he  did  not  return  the  Fisher  A  Branson  note,  as  he 
did  not  have  it  with  htm,  but  did  return  It  six  mouths  later* 
fie  further  testified  that  in  July  1915,  -when  he  took  the  note 
from  aass  he  was  working  on  three  or  four  Jobs  fox  teass,  end  that 
at1  that  time  when   he  received  the  note  there  warn  &.\X9  him  about 
$3800. 

tounsel  for  the  defendant  rely  vcpon  the  plaintiffs1 
books  of  account  *n6.  olaim  that  they  show  that  the  note  was 
given  for  accommodation  only.     But  fjorens  testified  that  his 
books  aid  omt  show  all  that  wan  due  at  the  time  he  got  the 
note*     When  asked  upon  cross-examination  whether  he  oouid  tell 
from  his  books  just  what  amount  8aeo  owed  on  July  37*  IBIS, 
Lorens  said  that  he  oould  not  tell  from  the  books,   Hi 
would  have  to  look  up  the  Job  reoordsj   that,  as  building 
contractors,   plaintiffs  were  entitled  to  draw  to  the  extent  of 
86$  after  the  work  reached  a  certain  stage  of  completion,  and 
that  the  final  bill  is  not  aa5e  out  until   the  job  le  completed} 
that  the  money  Is   collected  as  due  before  it  is  charged  up  en 
the  books  and  before  the  final  bill  is  made  ©St.     In  view  of 
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thot  ewid-noe  it  follow*,  if  t*r*  Jury  hollowed  it,  that  the 

pl&iatif  •  r-oeiwed  the  ante  in  <j?ueetis:*n  not  for  ooMHMOdatloii* 
hut  at  leeet  in  *mrt  pe-ynent  of  ^aney*  already  duo*     It  it 
tcuft  that  i4aj»«  testified  that  N  ii#ve  Hm  ylatirttff  the  not* 
in  •xuaetioa  00*01*1  day*  ofto*  he  tod  eettled  witi;  fcio|  that 
lie  told  hia  II  eofco  uoe  of  it  to  go  shoed  m&  take 

it*  **£  if  not,  to  hria$  it  fcstek,  *aa  ttast  fee  did  it  «e  a 
Kttter  of  e^eowMiiletleiu    the  a*dd*i*»i  of  ,*um,  however,  e©»- 
taiue  certain  di*erep&nolee»     tlia  tevtiaoiqr  as  to  tlmt  trane- 
pired  on  aeoeeaMn1  31,  1915  when  tore**  prsettnt^d  sia  with  * 
■tateosnt  '4eeo  «8*  eeeas  to  1m  in  say  wny  remaon&hly  eoaoiattttt 
with  the  theory  of  »o©ew»od»ti^a»     &i*  teatlaosy  me  fee  f^ll^wes 

*m  brought  oe  thia  otattttent*     I  told  hio  to 
.  git*  «*  the  thousand  dollof  aote  of  i****  i*«ibeohn*e* 
Be  »^id  •X  0Hn*t  get  it**     A  told,  ftbe  note  I  pet 
to  !»*•  sad  thia  note  yew  jmml^eA  wo  to  tariajg  fiaalt*, 
and  he  o&id  **  ofttt't  iijet  it*     I  owe  wm#y  -jet 

it  sr*  oolla  feral  with  ofnes  note***     |  said,  *$&*• 
«*  a  reeeipt*1     Ml  6idR*t  want  to  give  sms  a  rseeipt* 
I  eeld,   *  got  to  «how  te»etl  I 

dollars*     1  don't  o»a  you  a  that  lellstta  on  it*1 

Ka  •aid,   'tm  owe  ae  |$$$  . :  .'     &d  I  said,   •!  .do»*t 
owe  ye«     .:•   .       sitae*,*     Hi  aeM  *¥e»  owe  ©e  $S£    »    . 
anyhow*  and  I  amid*   'Vow.  got  to  give  «•  aos&ethiag  to 
ahow**     I*©  didn't  want  to  give  sae  anything*     tfaen  I 
•niti  "Put  ao&tthing  »©t*n  to  aho*  the  &t¥e?eaoe  of  the 
tnouaaaa  (Sella*  &ot*?  for  tha    U00»O    not®**  So  he 
wrote   I  ■  ►  '         i       ;.eibeoha  note  »*• 

tSOQ,0&  unpaid* »     fbat  i«  ell  he    wov  5  give  at*** 

The  S^et  the.t  m»9  stdoite  '      | 
that  tiaw  to  «llov  Lor»n*  to  weJco  an  entry  on  the  »t 
of  i5eo^aahe*  31,  I«H5,  *l!,r,^-.  note  of  «r»*   tlpeteia  i» 
^ape-id*  i»  vexy  sigoifio^nt  m&  wridently  hsid  scmm  «i 
*ita  the  3'ay^#  in%es»ioh  n»  theie  vet 
ittteyoet* 

th«r--  eef»  of/   rad  in  ovtdenee  fey  thy  defendant 
in  written  ateteaeTita  by  tfel  »tffi«   hwl  is  view  of  the 

0fi;S^n^e  of  hrfimz  thut  ftoa  feooke  did  sot  af^essf&rily  sbow  at  smy 
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given  tins  Just  *hat  the  exact  account  then  was,  they  are 
not   i '-olsive.     Tb*ra  was  also  given  in  evidence  the  teatiaony 
of  one  ftubin,  a  brother-in-law  of     r«.   Leibsohn,   to  the  effect 
that  he  called  up  l.orcns  nearly  every  week  in  tne  latter  part 
of  the  year  1915,  and  l.orene  proalssd  to  return  the  note, 
Rubin  was  the  aaaager  of  Krs.   L«ib»ohnl9  business, 
testified  that  5iass  was  the  general  contractor  for  t,h*>  erect- 
ion of   ars#  Leibsohn* s  building;     that   tha   centres*  am:>-  r 
to  $30*000,  sad*  tb*t  he,    -tubin,  attended  to  the  payments* 
tfra.   Leibsohn  t ratified  that  she  had  ^nid  the  note  in  ques- 
tion,  that  is,   to  lass,  but  that  Loren*  called  her  up  some- 
tins  during  the  first  of  the  year  1916  ©Id  Iher  that  ha 
held  that  note;   that  later  Mr«   Lor  ens  and  hi*  attorney, 
Mccracken,  told  her  that  they  would  asks  trouble  for  her  if 
the  did  not  go  after  &&ss;   that  subsequently  another  conversa- 
tion took  place  at  which  the  same  parties  ware  ?res?>nt, 
in  addition  Kubinj    that  during:  that  conversation  they  said 
they  knew  that  the  note  was  paid. 

The  evidence  is  contradictory.     However,   considering 
that  two  trials  have  taken  pines,  that  at   th*  first  trial  the 
defendant  pleaded  that  she  had  paid  the  note  in  full  to  the 
plaintiffs  thensslves,  which  *as  not  true;   that  at    ..        »eoond 
tri«l  she  j>leaded  not  payment   but  that  the  note  was  given  by 
the  payee  Mass  to  las   -laintiffa  as  an  aoeoeaoodation  and  wit 
consideration;   that  the  plaintiff's  t<*eti?aony  taken  by  itself 
is  to  the  effect   that  at  the  time  the  note  was  given  to  hln  by 
Mass  the  latter  was  his  debtor  ani  the  note  was  given  for  a 
consideration;   that  the  plaintiffs  explain  the  state«ftats  of 
account  by  th*  fact  t&et  at  the  time  the  note  was  given  rork 
was  being  done  on  several  Jobs,  8&>  of  which  was  due  at  certain 
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given  period*  as  Hie  work  progressed*  but  was  not  entered 
in  any  book  of  account  until  tha  jo*  was  completed;   that 
the  Jury  saw  the  witnesses  and  ware  In  Much  better  position 
to  determine  their  credibility  then  we  are;   th«t  the  Negoti- 
able laetruaeat  Aot  (3*hill'«  fiev.  a  tat.  1933*  p.  ?A)  pro- 
rides  that  * Every  negotiable  instrument  la  deemed  arlaa  facie 
to  b*  issued  for  *  valuable  const  ieretlSA*  and  every  person 
irhose  signature  appears  thereon  fa  hsv*  hi»ooaio  a  party  fh*»r*» 
to  for  value;*   and  a*  the  burden  of  proof*  where  a  judgment 
is  vnoated  and  the  do  fen- -Rat  sets  up  failure  of  con-,.  :  Lea 

or  accoswsodftlun,   is  upon  th*  defencS&nt*  wo  do  not  feel  justi- 
fied In  overriding  the  verdict  of  the  jury. 

Finding  no  substantial  error  in  the  record*  the 
judgment  is  affirasd* 


■i,  a.  no  tho«8o«*  j. 
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man     eiaisa  &va  iox  rosss- 

B&iSO,  doing  business  as  Rosenborg 
Iron  and  ttstal  Oo. 
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Opinion  filed  Dec.   26,   1923. 
♦XJJSHCR  delivered  the  opinion  of 


the  court* 


Plaintiff  brought  auit  against  the  ate 

to  recover  $1853* 64,   claimed  as  s,  balance  due  for  scrap 
copper*  which  it     sold  sad  delivered  t  tie* 

Plaintiff's  contention  waa  that  It  nam"  sold  end  •/$*  ivered 
to  the  defendant*  70,768  lbs.   of  scrap  copper  at  16-3/4* 
per  poundj  that  when  the  contract  between  the  parties  was 
ms.de  the  defendants  paid  olaintiff  §10,000.00,  and  a  few 
days  thi?reafter  the  copper  was  delivered  in  eighty  boxes, 
numbered  consecutively  from  one  to  eighty  both  inclusive. 
The  defendants  filed  an  affidavit  of  merits*   in  which,   they 
admitted  the  purchase  by  them  of  the  scrap  ooppsr  *tt  16-3/4£ 
per  pound,  but  averred  that  plaintiff  had  not  delivered  to 
them  boxes  numbered  one  to  eight}   that  the  copper  contained  in 
the  oth^r  boxes  numbered  fro?a  nine  to  eighty  hMi  been  received 
by  them,  on  which  there  was  still  a  balance  due  of  $a©8,08, 
which   the*;  tendered  plaintiff.     Th»?e  w«e  a  trial  before  a 
judge  used    m  fury  ani  a  verdict  rendered  in  favor  of  the 
plaintiff  for  1368,08,  the  amount  the  nts  admitted 

they  owed,   to  reverse  which  the  plaintiff  prosecutes  this 


,  oiqO 
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Plaintiff  contends  (1)  that  the  verdict  Is  against 
the  fa»,nifeat  weight  of  the  evidence,  and  (3)   that  the  court 
erred  in  admitting  over  its  objection,  three  letter*  written 
ny  the   defendant*  to  the  plaintiff  fifter  tbe  deliver 
the  copper*  because  the  admission  of  then  violated  the  general 
rule,   that  the  declaration*  of  &  party  in  his  own  favor  are 
not  adaiaalbl*  in  his  behalf. 

In  passing  on  the  plnintiff1®  first  eoatentian*  it 
beeone*  necessary  for  us  to  discuss  th<  in  det 

Anthony  5,  Victor,  who  is  General  traffic  Manager  for  plain- 
tiff, testified  that  on  my  10,  1930,  tins  at  Moe  Rosen- 
berg called  at  plaintiff's  place  of  business  in  an  automobile; 
that  at  the  sane  tl$*  there  was  an  autoaaoblle  truck  which 
«to**nborg  stated  had  eon*  for  the  copper;   that  the  witness 
together  with  one  *fohn  Chandler,  another  eaplnye*  of  the  de- 
fendant and  sons  laboring  men  loaded  the  tight  boxes  on  the 
truck;    that  Rosenberg  then  drove  away  in  his  automobile*  ana 
the  truck  left  with  the  eight  bore*  of  copper  in  controversy; 
that  Rosenberg  was  present  when  the  truck  was  loaded;   and 
Chandler  made  a  memorandum  on  a  slip  of  paper  as  to  the  nunber 
and  weight  of  the  boxes*     He  testified,  however,  that  he  was 
not  certain  whether  it  was  on  May  10th  that  ti 
aade,  but  that  his  best  recollection  was  that  that  was  the 
data*     He  further  testified  on  on»ss<»exa«inatlon  thstt  pi 
tiff  had  other  oustoaer*  who  sailed  for  scrap  oejroer  on  that 
date  but  later  he  testified  that  on  th«  day  in  Question  no  one 
called  for  copper  at  plaintiff**  place               ln*»fi  except  th« 
defendants;   that  it  was  not  hie  duty  to  ask  the  driver  of  the 
trusk  or  persons  who  Sailed  for  goods  for  a  receipt  for 


goods  delivsredj   that  this  was  Mr.   Chandler's  duty;   that 

ha  did  not  know  whether  Chandler  had  obtained  such  race 
at  the  ti»e.     Ha  further  Ratified  that  me       o^rnberg  the 
defendant,   called  more  than  one  time;   that  h«  called  twice, 
but  lata*  said  ha  had  called  six  times.     Counsel  for  tba 
defen -?mts  then  showed  the  plaintiff  r^oaipta  which  they 
bad  given  plaintiff  for  the  ooppat  when  it  was  delivered, 
and  they  wsts  identified  by  the  witness.     He  further  testi- 
fied, after  asore  or  less  uncertainty,  that  the  receipts 
ware  goaaj   that  ha  did  not  know  where  they  were;  that1  they  ' 
might  be  in  some  other  parson' a  pomsMsion*     The  witness 
also  testified  that  he  was  not  positive  whether  it  wa  i 
10th  or  May  11th;   that  defendants  got  tn«   first  lead  but 
that  it  was  eeme  where  around  the  10th  • 

Chandler  teatllled  that  he  was  plaintiff 'a 
Assistant  Traffic  Veaagmrj   thai   sometime  in  my  he  received 
an  order  to  box  up  the  aopper  in  question;   that  he  and  the 
witness  Victor  weighed  and  numbered  the  boxes,  giving  the 
gross,   tare  and  net  wei  hts.     He  identified  a  memorandum  of 
•crap  copper  which  he  had  made  showing  the  scrap  copper  pi 
tiff  had  sold  and  delivered  and  which  included  copper  deliver- 
ed to  other  customers  of  plaintiff's  as  well  as  to  the 
snts;   that  the  memorandum  was  in  his  own  hand  writing; 
showed  the  day  the  aopoer  was  weighed.       It  was  headed, 
*§~19-3G,  irfoadsd  out  Rosenberg  a  Co.  '  He  further  testified 
that  they  first  started  to  fill  the  boxes  with  the  copper  on 
any  10th  as  shown  by  the  memorandum;   that  he  superintended  the 
worfcj   that  he  was  present  at  the  time    the  si#i*  boxes  were 
loaded  on  the  Rosenberg  truck,  which  was  in  charge  of  a  driver; 
that  Rosenberg  was  present  at     lain  tiff's  plaee  of  business. 


• 
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having  coae  in  an  auV\«obile;   that  Kesenberg  called  at 
plaintiff's  place  of  business  on  several  different  days; 
that  scrap  copper  was  delivered  to  h la  on  each  day;   that 
scrap  oo;.per  was  delivered  to  the  defends  nte  on  May  10th, 
lith,  13th,  13th  sod  1 4th,  1930;   that  onceme  other  than 
the  defendants  were  in  the  bsabit  of  calling  at  plaintiff •» 
place  for  ecrap  copper;   that  it  was  the  plaintiff's  custom 
to  obtain  receipts  for  all  tserehandlse  delivered;   that  he 
got  a  receipt  for  ev*»ry  box  of  scrap  copper  delivered  to  the 
defendants;   that  he  did  not  hate  the  fee  ipt®  for  the  first 
eight  boxes;   that  be  did  sot  know  whether  the  plaiatiff  had 
the*  or  not.     Me  identified  the  receipts  which  apparently 
sere  shown  to  him  by  counsel  for  the  defendant,  which  wsrs 
the  receipts  giv»n  ey  defendant*  to  plaintiff  at  the  several 
times  scrap  copper  ms  delivered.     "These  receipts  aov#red 
all  of  the  boxes,  except  the  first  eight,-  the  ones  In  con- 
troversy,    fhtis  i»  substantially  all  the  an  texts  1  evidence 
eff?xed  by  the  plaintiff. 

The  defendant*  offered  in  evidence  thre«  teceipte, 
dated  Hay  11,  1930,  which  they  had  given    >la.intiff  for  three 
loads  of  scrap  covering  eight  boxes  to  the  load;  also  three 
receipts  dated  J&ay  12tb,  showing  that  they  received  three  I 
containing  eight  boxes  each  on  that  date.     They  also  int 
two  receipts  for  two  loads*  dated  *8ay  13th,  1999,  sad  one  for 
one  load  dated  May  14th,  1930.     Each  of  th<?  r  is  for 

eight  boxes.     These  nine  receipts  shew  that  defem'J-tuits  received 
fro  a  the  plaintiff  72  boxes  of  scrap  copper,  about  whloh 
la  no  controversy. 

Boe  Rosenberg,  <m«  of  the  defendants,  testified  that 
he  did  net  drive  any  of  the  trucks  on  ^hloh  the  scrap  ooj 
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was  loaded;   that  he  called  two  ot  three  tiaes  at  plaintiff *e 
plaee  of  'juainees  when  <a  tper  was  tfellvered  to  the  clef  end&ntsj 
that  he  did  not  follow  the  driver  of  the  true*  from  plaintiff's 

place  of  ousinesa  to  the  defendants'    :■  buelnaas,  but 

that  on  each  occasion  when  a.  load  was  brought  to   the  defend- 
ants'  plaee  of  business,  be  cheeked  up  the  eMMMt  wit     the  duplic- 
ate ticketor  reoeipt  whloh  defendants  tad  given  plaintiff 
when  the  copper  wrs   -o&ded  on  th«  truck;    that  when  the 

«r  was  received  by  the  defendant*  he  re-»*rei  ;*hed  soul  credited 
it  and  thst  he  afterwards  sold  it  to  the  Crrme    .o*paay» 
further  testified  that  he  wae   fci   Plaintiff's  pls.es  of  boat* 
nese  when  the  first  load  of  copper  sms  loaded  s  the 

driver  gave  plaintiff  a  receipt  for  the  ©op par;   that   I 
was  9466  lb«.  *#*fl   copper  delivered  to  hiit  than  the  plain* 
tiff  elnisMsd* 

Defendants  then  offered  in  evldenc-  lettere 

written  by  the©  to  the  plaintiff.     The  f irat  w*a  dated  June 
7,  1930,   in  ^rhich  they  advised  plaintiff  that  they  had  re- 
ceived plaintiff*  a  invoice  dated  Kay  19,  1930,  sad  that  upon 
cheeking-  up  the  tappet  received  there  ana  bat  61,302  lbs, 
and  not     70,768  lbs,   culled  for  by  the  invoice,  '  aquMtad 

plaintiff  t©  re—cheel:  the  aaiaa  tad  notify  defendants  as  to 
whether  they  were  correct.     The  second  letter  frea  defendants 
was  dated  June  35th  in  which  they  stated: 

*$•  are  in  receipt  of  your  return  of  ovr 
letter  to  you  i?>ted  June  7th,  also  your  original 
Invoice  Mo.  0043,  be  saaa  bag  to 

inform  you  that  we  have  agar-  ksekes;  this 

shipment  wad  find  the  sane  results  a*  stated  in 
our  f»vor  of  the  7th,  namely,  n-  s?-:ortgKt  of  3466 

10S, 

Froa  the  weights  on  your  invoice  it  would 
appear  that  eight  cases  aeant  for  us  were  never 


i 
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delivered  to  this  destination* 

We  further  wish  to  at^ts  that  we  still  have 
this  a  took  <-*n  hand,  and  if  you  do  desire,  we  trill 
gladly  oo-operate  *ith  a  representative  of  y 
company  in  re-cheoking  the  estate  again* 

Kindly  let  us  know  your  wishes  in  the  matter 

and  oblige,5 

The  third  letter  fro«  the  As  l.a  to  the  plaintiff  was  dated 

July  32 t  1920  and  la  as  follows; 

*te  are  in  reo-  i;>t  of  yea*  f*wor  of  Slat 
inst.   and  note  ita  contents, 

90  sincerely  regret  that  an  error  was  wade 
in  your  shipment,  whloh  has  caused  this  misunder- 
standing hut  our  records  show  thnt  we  only  received 
61, SOS  lbs,  as  stated  in  our  two  previous  letters 
to  you.     Furthermore  we  dold  this  lot  of  adee.   to 
The  Orans  0o,  about  two  weeks  ana  sad  cheeked  it 
up  at  thftt  tl»e  again,  and  found  the  same  result 
as  on  our  two  previous  cheeks,  namely  a  shortage 
of  9466  pounds, 

*0  wm»h  to  particularly  call  your  attention 
to  our  lelter  to  y  m  dated  M0  35  th,   in  which  we 
again  called  worn  attention  to  this  shortage 
asked  yon  to  send  a  representative  to  check  up 
this  radse.     while  it  was  still  her*,   to  whlea  we 
had  no  reply. 

"We  stand  willing  and  ready  to  pay  any  bal- 
i  due. you.  fox  adse,  received,   and  if  youiwtll 
send  us  a  corrected  statement,   deducting  for  the 
mdse.    short  we  will   give  the  same  our  very   immediate 
attention." 

The  drive*  who  gars  the  receipt*  to  plat** 

tiff  was  not  ©ailed  nor  was  any  explanation  made  why  he 
did     not  testify. 

After  a  careful  considers ti  il  the  evidence 

in  the  record,  we  are  unable  to  eay  th  t  fcfca  finding  of  the 
jury,  to  the  effect  thnt  plaintiff  .had  rtot  delivered  to  the 
defendants  the  cooper  in  controversy,  is  against  the  mani- 
fest weight  of  th  *videne*«  Shile  the  testimony  of  Victor 
and  Chandler  is  to  th*  effect  that  they  delivered  the  eight 
bores  em  M&y  10th,  it  is  perfectly  clear  that  they  were  not 
positive  as  to  the  date,  A  careful  reading  of  th*  testimony 
given  ay  Victor,  leads  one  to  the  conclusion  that  he  was 
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at  ell  certain  of  the  particular  day  on  which  he  claimed 
the  sight  boxss  were  delivered;  and  ae  to  the  tastlaony 
of  this  witness,  it  is  not  to  be  wondered  at  that  the 
jury  Apparently  did  not  place  much  credence  In  what  he 
The  evidence  s  owe  that  it  was  plaintiff's  oustow  to  at- 
tain a  receipt  in  every  case  where  oopper  was  delivered 
and.  the  teatiaony  of  Chandler  is  that  he  obtained  a  re- 
ceipt fro®  the  driver  of  the  truck  for  *ll  of  the  eo] 
delivered  to  the       nts.  All  of  those  receipt*!  except 
the  one  for  the  eight  boxes  in  question  **e  1$  the  record. 
The  receipts  for  the  ei^ht  boxes  is  not  accounted  for. 
Chandler  testified*  he  did  not  have  it  tout  that  possibly 
the  plaintiff  did  have  the  receipt*  ffeere  is  no  evidence 
that  plaintiff  nade  any  effort  to  looate  tfele  receipt,  and 
while  of  course,  it  was  not  essential  that  plaintiff  pro- 
duos  reoeipts,  it  ia  obvious  that  its  failure  to  do  e©  was 
taken  into  serious  account  by  the  jury,  *a  was  perfectly 
proper*  Upon  a  consideration  of  the  entire  evidence  on 
this  phase  of  the  esse,  it  is  obvious  that  we  cannot  say  that 
the  finding  of  the  jury  is  against  the  (Manifest  weight  o 
evidence* 

2*  The  plaintiff  further  contends  taat  Ins 
erred  in  overruling  its  objection  to  the  three  letters  above 
mentioned,  because  they  were  in  the  nature  of  self-serving  de- 
clarations. As  stated  by  counsel  for  plaintiff:  *They 
t&inly  fall  far  short  of  proving  anything  r*nd  should  not  have 
been  admitted  in  evidence,  as  the  statements  therein  do  not 
even  have  the  eanotion  of  an  oath  to  sustain  then.*  the 
general  rule  Is  that  the  declarations  of  &  party  in  his  own 


. 
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favor  are  net  adaissible  In  hie  o*n  behalf.     But  we  think 
this  rule  was  not  violated  by  the  ruling  In  the  admission 
of  the  letters*     The  first  letter  werely  notifies  the  plain- 
tiff  that  defendants  bad  received  the  invoice,  had  checked 
up  the  cooper  received  ant  that  th**re  wa*  a  shortage*     The 
second  letter  of  June  35th  in  substantially  to  the  sane  effect; 
as  is  also  the  third  letter  of  July  33ad*     These  letters  are 
nil  signed  by  Rosenberg  who  testified  on  the  trial*     If  th<?re 
was  any  smtter  mentioned  in  the  letters,  concerning  which  the 
plaintiff  desired  the  sanction  of  an  oats,  it  could  have 
•roaa-eraained  the  witness.     iaoreover,  the  witness  who   r 
the  letters  testified  to  the  f$ct  that  he  re»chaofced  the 
oopper  and.  weighed  it#  sad  that  there  was  «  afcortage*     This 
is  the  substance  of  what  was  stated  in  the  letters.     We 
think  the  ruling  of  the  court  entirely  proper*     If  one  of 
the  defendant*  had  met  a  representative  of  the  plaintiff 
on  the  street  on  June  ?th  and  had  stated  orally  thfct  defend** 
xnts  had  received  the  invoice,  but  that  there  was  a  shortage* 
no  one  would  contend  that  this  conversation  oouici  not  have  been 
brought  to  "the  attention  of  the  jury*  and   the  f*,et  that  it 
was  contained  in  a  letter  can  csake  no  difference* 

The  Judjpaent  of  the  iamielpal  Court  of  Oh  i  cage 
is  affirmed* 

0*8801 

TAILOR,   ?*J.   48  ;S*   J. 
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B.    L.    3ALT&MAKM, 

Appellee, 


r«    J*   LEWIS  MAKHFACTimiHa 
OOMi>A«Y,  a  oorp.. 


■ -L  FROM 
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OF 


J      *rt   O  Os  T  /^   Q  £> 

Appellant.  )      £  O  &  fy 

Opinion  filed  Dec.  36,,  1923. 


KB.   JUGTIC&  0'C03i*K>n  delivered  the  opinion 
of  the  court. 

JPlaintlff  brought  suit  against  the  .         ioski  to 
recover  $5,000.00,   claiming  that  defendant  had  sold  him 
eome  tuaber  and  that  it  had  misrepresented  the  quality  and 
<aiaatity  of  the  lumber;   that  prior  to  the  time  plaintiff 
had  purchased  the  lumber  from  the  defend  nt,  he  had  in- 
formed it  that  he  was  going  to  resell  the  same}   that  the 
lumber  was  not  as  represented;   and  that  by  reason  thereof, 
plaintiff' b  customer  refused  to  accept  it;   that  plaintiff 
had  paid  the  defendant  the  purchase  price  for  the  lumber 
in  advance,  vis:   #1477.68;   that  in  addition  to  this  sum 
plaintiff  sustained  damages  on  aeoount  of  plaintiff's  pur- 
chaser refusing  to  take  the  lumber*     The  case  was  tried 
before  the  court  sad  there  wv,s  a  finding  and  judgstent  in 
plaintiff's  favor  for  $1798* 53* and  this  appeal  followed. 

The  record  discloses  that  the  defendant  sold  plain- 
tiff two  carloads  of  lumber,  one  ear  at  $35.00  per  thousand 
feet  and  the  other  at  $2a»0O  per  thousand  feet.     Plaintiff 
testified  that  he  said  this  lumber  to  his  customer  the  Elabor- 
ated Ready  Hoofing  Company  at  #32.00  per  thousand  feet,  but 
that  the  latter  refused  to  accept  it;    claiming  that  the  lumber 
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wae  mere  kindling  wood;  that  plaintiff  had  paid  for  the 
lumber  in  advance  #1477.68;  that  when  the  Elaborated 
Ready  Roofing  Company  refused  to  accept  the  lumber,  it 
was  then  turned  over  to  one  A.  August.  There  is  consider- 
able dispute  in  the  testimony  as  to  whether  August  paid 
anything  for  the  lumber.  Plaintiff  testified  that  when 
he  »ade  the  purchase  of  the  lumber,  the  defendant's  re- 
presentative said  it  was  new  lumber.  This  was  denied  by 
the  def*nd&nt,  whose  representative  testified  that  at  the 
time  of  the  sale  he  advised  plaintiff  that  it  v»s  second 
hand  lumber.  Plaintiff  further  testified  in  his  own  be- 
half that  the  fair  cash  market  value  of  lumber  such  as  he 
purchased  from  the  plaintiff  was  fSS.OC  per  thousand  feet 
in  Chicago. 

When  the  defendant  was  utting  in  its  defense, 
counsel  for  the  defendant  asked  n   witness,  who  was  the  re* 
presentative  of  the  defendant,  what  was  the  fair  cash  market 
value  of  new  lumber  such  as  it  sold  plaintiff  at  the  tins  of 
the  sale.  An  objection  w  s  made  to  this  question  *n  Siistain- 
•d  by  the  court.   Counsel  for  the  defendant  at  this  time 
stated:  "He  is  trying  to  prove  by  him  what  new  lumber  was 
worth.* 

We  have  given  careful  consideration  to  all  of  the 
evidence  in  the  record*  and  it  is  perfectly  apparent  that 
all  the  facts  Wi«  not  brought  out  on  the  trial,  and  this 
no  doubt  resulted  from  the  fact  that  there  was  haste  in  the 
trial  of  th«  case;  counsel  endeavoring  to  dispose  of  it 
within  one  hour,  »e  have  not  discussed  the  evidence  in  de- 
tail, or  the  contentions  made,  because  we  have  reaehed  the  con- 
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eluaion  that  there  must  be  another  trial  where  all  the 
facta  may  be  brought  out. 

It  appears  that  after  the  lumber  was  refused 
by  the  Elaborated  Ready  Roofing  Company,  it  was  measured 
by  both  parties,  but  they  entirely  disagreed  as  to  the 
number  of  feet  in  eaon  oar  althou^n  both  parties  apparently 

were  present  at  ttie  same  tins* 

We  are  unable  to  determine,  from  an  examination 
of  the  evidence,  whether  plaintiff  made  a  re-sale  of  the 
lumber  to  the  Elaborated  Heady  Ifoofing  Company,  before  or 
after  he  purchased  it  from  the  defendant,  nor  can  we  de- 
termine whether  or  not  A.  August  actually  paid  any  money 
for  the  lumber.   In  this  state  of  the  record,  we  think 
the  case  ought  to  be  re— tried. 


Plaintiff  having  testified  that  he  purchased 
new  lumber  and  that  the  fair  market  value  of  it  traa  $33, 00 
p«r  thousand  feet,  and  the  defendant  having  testified  that 
the  sale  was  of  second  hand  lumber,  then  the  court  should 
hare  permitted  the  defendant  to  prove  ths  market  value  of 
new  lumber  in  Chicago  at  that  time.  This  wo  Id  be  a  cir- 
cumstance directly  bearing  on  the  Question  as  to  whether 
new  or  second  hand  lumber  was  sold.  And  the  court  erred 
in  refusing  to  permit  the  defendant  to  submit  proof  on  this 
point. 

Plaintiff  makes  the  contention  th&t  the  points 

raised  by  the  defendant  are  not  properly  before  us,  because 
no  propositions  of  law  were  submitted  on  t*te  trial.  It  is 
now  definitely  settled  that  propositions  of  law  serve  no  pur- 
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pooe  no  far  as  this  court  i«  ©oncem«d.     r.   c«   C.  4  St.  L. 

FYt    **>•   ▼«    ^Icago   City  fty.    Qo„   300   111.    163;   flothwll  ▼. 
XUl£E»   3<53   111.    326. 

Judgment  of  th©  Municipal   Court  of  Uhica^o  is 
reversed  and  the  oausft  r«*»dedi  for  a  new  trial. 

JBgftilSft  . 


fATLOR,   P.J,   A«D  THOMS0H,   J.    OOHGOH. 
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OpUtiun  filed  ;-*••  3«#  i?m, 
ItR.   JUSTIN   O'OOHSCH  delivered  the  opinion  of 


the  court. 


Plaintiff  brought  ap  aetion  of  Assumpsit  to  rnoove.r 
*J*lft3»59,  which  he  olaiaed  to  be  due  him  froai  the  i«f«ad»at  for 
•alary,  ooswis»sion  KtoA   earoensss.  Th#re  was  a  verdict  sad  jwig» 
aent  in  favor  of  plaintiff  for  the  amount  he  elaiasd  aue  as 
•oaalsaioas,  Via.  $6G9«S4*  Judgpsat  was  entered  on  the  ver~ 
diet  and  the  defendant  prosecutes  tbls  appeal* 

the  record  discloses  that  for  a  auaber  of  jreara 
prior  to  July  7,  1919,  plaintiff  was  employed  as  a  salesaaa, 
selling  oil  and  belting  for  the  defendant,  being  paid  for  hie 
service  a  salary  &nd  *  ©castle  el  on  Qt  bonus;  that  about  July 
7,  1919,  the  defsaisat  went  out  of  the  oil  business,  and 
thereafter  was  engaged  only  in  ttwi  belting  busine**,  and  on 
that  date  plaintiff  and  soae  other  employes  of  the  defendant* 
by  an  arrangement  m&3©  by  the  tefendaat  in  their  behalf,  were 
employed  by  ft.  A.  Stuart  i  Co.,  which  ooapany  aae  ia  the  oil 
business.  Fiaintiff  was  to  receive  a  salary  of  i   .09  per 
month  froa  that  ooap&ay,  At  that  tiae  it  w«*  agreed  that 
laintiff,  iar.&ddltlon  to  working  for  Stnart  A  Co.,  night 
continue  in  ths  employ  of  the  &m&mfam*   in  the  sale  of  belt** 
lag,  for  which  he  was  to  be  paid  by  ,  a  ooaaission 
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of  $  percent*     l7nd*r  this  arrangement  plaintiff  sold  belt- 
lag  and  belting  sundries  during  the  month  of  July,  August, 
September,  October,   November  and  December,  and  shortly  after 
the  end  of  each  month  received  from  plaintiff  a  check  in 
payment  tor  his  services. 

It  la  plaintiff's  contention  that  the  several 
amounts  received  by  him  were  not  as  asueh  as  he  was  entitled 
to,  and  thia  suit  was  hi  to  recover  such  difference* 

On  behalf  of  the  plaintiff  the  evidence  tends  to 
show  that  prior  to  July  7,  1919,  he  had  sold  goods  for  the 

defendant  to  a  number  of  different  persons  sad  corporations 
and  had  entered  into  written  contracts  witfti  such  persons 
and  corporations*       These  contracts  by  their  terms  had  not 
expired  on  July  7*  1919,  but  provided  that  isaa  men- 

tioned in  thea  should  be  delivered  by  the  nt  covering 

a  period  of  several   nontha  thereafter* 

Plaintiff  testified  that  on  July  7,  1919,  *hen  he 
entered  into  the  new  arrangement*  a  representative  9t  the 
defendant  told  his  that  the  defendant  would  pay  hla  s  com- 
mission of  5  percent  on  goods  which  plaintiff  should  tti 
after  sell  for  the  del  ,  and  that  it  tie*  pay  him 

a  like  commission  on  the  goods  delivered  ui 
whie  M -cured  prior  to  July  7,  1919#and  that  th 

plaintiff  should  continue  to  sail  on  sueh  parties*     He  fur- 
ther testified  that  he  th  reafter  did   call  on  the   . 


0*  Gray,  who  represented  the  defendant  in  the 
making  of  the  contract  of  July  7th,  that  he  had  told 

plaintiff  that  the  defendant  rould  pay  him  a  eomatiselcm  on 
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th*re«.fter  delivered  under  contracts  watered  into 
nrior  to  July  7th,  and  which  had  not  yet  expired;   and  he 
was  corroborated  tn  this  respect  by  another  salesman, 
olivinalii,  who  was  present  at  the  tisst.     But  plaintiff 
testified  that  Slivinskl  had  left  Gray  and  himself  alone 
and  it  was  then  that  t)ray  told  hi  .  he  would  givs  him  com- 
missions on  goods  delivered  under  old  contracts*     This  «as 
denied  by  aray,     Hie  uncontradicted  evidence,  however.  Is 
that  the  defendant  in  paying  the  plaintiff  each  month,  in- 
cluded conssa las  ions  on  goods  delivered  under  the  old  eon- 
tracts,     aut  the  defendant  oon tenia  that  such  payments  re  re 
made  under  &  mistake  of  fact  and  introduced  evidence  to 
this  effect*     We  think  the  question  was  clearly  one  for  the 
jury  and  feel  that  ^aey  ware  entirely  warranted  in  adapting 
plaintiff's  version  of  the  ratter. 

The  evidenc©  further  tended  to  show  that  e»ch  ssonth 
when  plaintiff  was  given  a  check  in  ntyment  for  his  services, 
he  was  at  the  same  tine  given  a  *  sales  sheet*   showing  an  item-* 
ised  statement  of  the  sales  which  plaintiff  h-d  made  'luring 
the  month;   that  the  sales  sheets  w  re  not   totaled  Iain- 

tiff  received  them,  hut  thnt  he  footed  up  the  figures  sad  com- 
puted his  coa*sis3ion  on  euch  footings  at  &  percent, 
there  was  a  shortage  in  the  amount  of  each  check.     Plaintiff's 
claim  is  based  on  the  fact  th*xt  the  commission  he  received 
each  month  was  not  as  much  as  the  figures  given  to  him  by  the 
defendant  warranted* 

2*iaiatlff  produced  the  sales  sheets  on  the  trie! 
and  testified  that  they  were  given  to  him  by  at. 

A  witness  for  the  de'  I    teat if I  t  or 
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defendant's  books  and  papers  and  that  the  sales  sheets  sub- 
mitted by  plaintiff  were  not  in  the  witness*  hand  writing; 
that  h*  di*  not  know  who  had  written  then.     Defendant's 
counsel  argues  that  nowhere  does  it  appear  that  rlalntiff 
received  the  sales  sheets  frosi  the  defendant,     we  think 
tbia  Is  clearly  a  Misapprehension  of  the  plaintiff's  testi- 
mony,    it  is  perfectly  clear  that  the  evidence  offered  on 
behalf  of  the  plaintiff  warrants  the  conclusion,  and  ths 
only  reasoaabls  conclusion,  that  plaintiff  received  the 
sales  sheets  fron  the  defendant* 

Plaintiff  further  testified  that  shortly  after 
he  received  each  monthly  statement  and  check.,  he  eoatplelmed 
to  the  defendant  that  the  wscount  of  ths-  efcfcck  ens  not  suf> 
fioient;   that  defend&nt  stated  the  reason  of  stage 

was  that  all  of  the  goods  sold,  had  not  been  delivered* 
This  was  denied  on  behalf  of  the  defendant.     But  we  think 
the  evidence  is  clearly  sufficient  to  sustain  the  finding 
of  the  Jury* 

As  ten  ling  to  show  the  several amounts  paid  by  the 
defendant  was  correct,  it  nffered  in  evidence  pages  of  its 
books,  end  a  witness  testified  that  they  were  correct,     such 
books  tended  to  show  that  plaintiff  received  all  tlwt  was  due 
him,  but  the  Jury  apparently  followed  the  anoints  shown  by  thi 
sales  sheets  and  ws  cannot  say  that  their  finding  it  against 
the  manifest  weight  of  the  evidence. 

On  January  13,  1920,  the  defend  vied  plain- 

tiff a  check  for  1343*10,  which  contained  the  following: 
* Coaaiosions  in  fall  and  -corued  and  to  accrue**     Plaintiff 
never  presented  this  check  to  the  honk  for  payment.     He  re- 
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tained  it  for  about  two  months,     Defendant,  while  plaintiff 
held  the  oheck,  ordered  payment  «f  It  a  topped,  and  after- 
wards instructed  hia  bank  to  pay  it*     Later  on,  at  the  end 
of  about  two  ;»onth*,  plaintiff  at  the  defend&nt'e  request, 
retumei  the  ©heck  to  it,  and  it  hae  never  been  paid.     There 
is  considerable  discussion  in  the  briefs  as  to  *»Sth«  ntiff 

knew  when  he  was  given  the  check  that  the  words  above  ouoteA 
appeared  upon  it,     And  there  is  a  great  deal  of  argument  in 
the  briefs  that  the  action  of  plaintiff  in  accepting  the  ch«oks 
for  the  several  months,  and  particularly  in  taking  the  check 
for  the  amount  for  December  and  retaining  it  for  about  two  months, 
constituted  accord  and  satisfaction*     It  Is  obvious  that  plain* 
tiff  having  returned  the  check  which  waa  banned  fetes  for  the 
amount  dus  in  December,  at  the  defendant's  request,  a»<3  the 
saas  never  having  been  paid  hist,  there  was  not  an  accord  and 
satisfaction* 

It  is  clear  that  the  plaintiff  by  accepting  and 
cashing  the  checks  for  the  several  months,  has  not  estopped 
hiaself  frost  earing  that  he  h%d  not  received  all  that  was 
due  for  those  souths* 

The  testimony  submitted  in  behalf  of  the  plaintiff 
Is  to  the  effect,  that  ^hen    he  moeived  the  #h?oks  for  each 
of  the  aonths  up  to  the  last  one,  he  complained  of  the   fact 
that  there  was  a  shortage,  and  that  Cray's  position  on  various 
©ocaalona  was,  not  that  the  checks  covered  the  full  amount 
was  coming  to  fee  plaintiff,  btit  that  the  discrepancy  which  the 
plaintiff  was  olaiaiag  wae  due  to  the  fact  fee  t  the  goods  ea 
fox  by  some  of  the  sales     had  not  been  delivered*     ft'bile  it  is 
true  that  this  matter  is  the  subject  of  conflicting  testimony, 
the  above  is  the  plaintiff's  theory  and  is  supported  by  his 


testimony*   and  the  finding:  of  the  eo\trt  was  to  that  effect, 
sad  as  elsewhere  stated,  we  are  unable  to  aay,   fTom  the 
testimony  in  th#  record,   that  such  finding  a    n gainst  the 
manifest  weight  of  the  evidence* 

When  plaintiff  offered  the  sale*  sheets  in  evidence, 
it  was  objected  that,  since  after  plaintiff  had  examined  them, 
and  the?  did  not  refresh  his  r«eol  Taction,  he  could  act  testify 
from  then*  tiff  ^  contention  f;   the   record  discloses 

that  plaintiff's  recollection  was  refreshed  by  his  examina- 
tion of  the  sheets,  and  therefore,  they  were  admissible  in 
evidence.     The  argument  made  by  both  sides  in  this  respeet  has 
no  application  to  the  poiat  under  eoaslderatloa.     Plaintiff 
was  not  endeavoring  to  refresh  his  recollection  tffea  the 
sheets*     He  testified  he  received  them 

and  that  all  that  he  had  done  was  to  foot  up  the  amounts  and 
compete  the  »'  percent  shown  upon  such  amounts.     Bade*  this 
testimony,   the  sheets  w*re  clearly  admissible;    the  evi?r 
teading  to  show  that  they  wet©  made  out  by  the  defendant  and 
given  to  the  plaintiff.     On  the  trial  both  counsel  made  sub- 
stantially the  same  argument  that  they  aafc.e  in  this  court, 
apparently  confusing  the  trial  judge,  but  the  ruling  of  the 
court  admitting  thes*  in  evidence  was  entirely  proper  fas 
reason  atat«    • 


Plaintiff's  suit  wae  oonmeaeed  April  16,  1930  and 
on  July  88a*  of  that  year.*   *e   riled  an  i teniae*  bill  of  par- 
ticulars, showing  in  detail  the  Mftuuat  !  received  eaoh 
month,  the  aaouat  be  claimed  and  the  Meant  of  the  sales.     On 

August  6,  1930,  the  defendant  filed  e  plea  of  geaeral  issue. 
The  case  went  to  trial  on  Bay  84,  1982,   *a&  duriag  the  trial 
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defendant  wme  given  leave  to  file  *  plea  of  setoff.     In 
this  plea  defendant  claimed  that  he  had  paid  plaintiff 
$588»08  wore  then  he  was  entitled  to  under  a  mistake  of 
fact*   vi*J   that  defendant  had  paid  oomaiaaion*  on  the 
tracts  Vhion  plaintiff  had  obtained  prior  to  July  7, 
Defendant  offered  teetiaony  tending  to  show  that  such  pay* 
nents  were  made  under  a  -a  is  take  of  fact,  and  offered  in 
evidence  the  several  contracts  obtained  by  the  plaintiff 
prior  to  Ju&y  7,  1919*     vpon  objection  these  were  excluded 
and  the  defendant  contends  this  eai  error.     The  defendant 
dees  not  point  out,  however,  in  what  respect  these  con- 
tracts  would  aid  the  ,jury  in  determining  the  question, 
fe  have  examined  the  contract*  in  the  record  and  it  is 
clear  that  they  were  properly  excluded.     They  'lid  not 
indicate  in  any  way  what  plaintiff  w&*  to  receive  for  obtain- 
ing the  contracts.     They  are  simply  contract*  entered  into 
by  defendant  with  certain  of  its  customers  for  the  sale  of 
certain  goods,   cowering  certain  periods  of  ti.e.     Plaintiff *« 
contention  was  that  he  was  entitled  to  eottaddsleas  foi 
delivered  under  these  «fn  contracts  solely  by  virtue  of 
oral  agreement  entered  into  by  his  with  the  defendant  or 
7,  1319. 

Defendant  contend  that  it  wae  error  to  admit  in 
evidence  two  letters  written  by  plaintiff  to  ant, 

one  dated  January  3$th  and  the  other  February  4e  1930,  on 
the  ground  that  they  were  eelf-eerring  declaration®  atade  by 
the  plaintiff.     The  letter  of  January  3®tfe  advised  defend- 
ant teat  plaintiff,   in  examining  defendant »s  statement  of  the 
December  eales  and  the  check  for  $243.50  sent  in  payment  of 
his  conaiceione  for  that  month,  had  found  net 
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all  the  aoney  that  m  due  hi«. 

In  this  letter  the   plaint iff  further  referred  to 
the  fact  that  he  had  received  a  list  of  salsa  for  each  month 
which  ha  had  assumed  to  be  correct,  uui  th«n  be  reminded 
Gray  that  he  had  informed  him  several  timet  tfoat  these  sales 
lists  and  the   checks  he  had  been  receiving  from  ?sonth  to 
aomth,   did  not  correspond}   the  check  being  for  a  less  amount 
then  he  olaimod  to  be  due}  and  that  Gray  had  explained  this 
by  saying  that  this  was  probably  due  to  the  fact  that  the 
goods  called  ivx  by  certain  tales  on  the  list  had  probably 
not  been  •'■Icliv^red,     Having  referred  to  the  foregoing,   the 
plaintiff  then  proceeded  in  the  letter  to  give  the  shortage 
be  claimed  for  each  month  la  dollars  m6  cent®.     He  them 
made  a  request  for  a  list  of  sales  with  customers  names,  for 
Movembe*  and  Oeeembe*  and  la  the  last  paragraph  of  the  lett<    j 
fee  says  that  he  believes  that  Gray  is  not  aware  "of  the 
wide  discrepancy  between  sales  sheets  and  my  checks  and 
that  you  desire  to  be  fair  and  square  in  all  to 


In  other  words,  after  testifying  to  the  various 
conversations  the  plaintiff  claimed  to  have  had  with  0ray 
during  the  six  months  period  on  the  subject  of  these  monthly 
checks*  the  plaintiff  introduced    his  letter  to  e  com* 

plaint  he  had  made  to  Gray  in  writing  about  the  Oeesmbe* 
■account  between  the  parties  and  to  shot?  tnat  he  again  called 
Oray*s  e.tttati  n  to  the  discrepancy,   vfeiea  he  testified  that 
he  had  previously  talked  over  •with  Or*y« 

He  are  of  the  opinion  that  the  letter  was  properly 
admitted,   if  for  no  other  reason,   t©  prove  the  notice  the 
plaintiff   claimed  to  have  given  Or&y  of  his  dissatisfaction 
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with  the  Ocoember  account*  as  well  as  to  ahov  thst  he 
was  still  maintaining  the  position  be  had  previously 
taken  an  to  the  account  covering  previous  nonthe*  Tbs 
letter  of  February  4th  was  substantially  to  tbs  sans 
effect. 

Bat  one  instruction  wse  given  on  behalf  of  the 
plaintiff  and  it  told  th*  jury  Mat  if  they  believed  from 
all  the  evidence  that  plaintiff  was  employe?!  by  the  defend** 

at  upoa  a  commission  basis  and  that  he  was  not  paid  all 
the  aoamission  due  him,  then  the  verdict  sh       for  the 
plaintiff,  in  such  sum  if  any*  as  the  evidence  shewed  w&e 
still  due  and  unpaid*   the  defendant  contends  this  in* 
struct ion  was  wrong,  in  that  it  Ignores  the  principle  that 
the  burden  cf  proof  was  on  the  plaintiff  t©  establish  hie 
ease  by  a  preponderance  of  the  evidence.  The  instruction 
did  not  mention  the  question  of  the  burden  ftf  proof  but 
told  the  Jury  that  before  they  could  find  for  the  plain- 
tiff they  mist  believe  from  all  the  evidence  that  plaintiff 
mad  not  been  paid  all  that  was  due  him.  Under  the  facte  in 
tbe  case  we  think  the  jury  could  not  have  been  mislead  by  this 
instruction* 

It  ie  also  eorncli ined  that  the  court  erroneously 
modified  an  inatructi&n  offered  by  the  defendant  upon  the 
question  of  an  accord  and  satisfaction.  He  think  the  instruc- 
tion was  not  warranted  at  all,  and  should  have  been  refused. 
By  the  giving  of  it,  defendant  was  given  the  benefit  of 
something  it  was  not  sntitled  to. 

Ths  judgment  cf  the  Circuit  aourt  of  Oook  County 
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fas  soaa  «  &g*toags  gompast, 

Appellant 
v. 

JOK8  A,  ORAWORB, 


01*01 

•  I  iff. 


Appellee.  )  &   O  /w 

Opinion  filed  Dec.  26,  1923. 

.  :•*  <ttl litre*  the  opinio©  of 

the  oourt. 

By  this  appeal  the  octroi**  Inant  company  seeks  to 
rev  rae  *  deorea,   sustaining  th-r1  ft**1  i   :;#&urrer  to 

the  bill  of  complaint,  discharging  th«-   receiver  **«■*  dis- 
solving the  injunction  (a  receiver  having  been  appelated 
and  a  temporary  in  junction  having  been  issued  on  the  filing 
of  the  bill)  and  dismissing  the  bill  for  want  of  equity. 
The  defendant  has  filed  no  brief  in  this  court. 

The    tefendent  Qrawford  became  the  owner  In  fee  of 
the  premises  in  oueatioa  by  «rsrr®nty  deed  from  one  tfeShene, 
The  latter  had  previously  Improved  the  premises  with  a  thirty 
aoartment  building  and  in  connection  wit     tfcst  improvement 
hs  had  Binds  a  loan  of  f  135*1;     •     ,   to  secure  which  he  executed 
a  trust  deed  conveying  the  premises  in  question  to  the  Chicago 
Titls  It  Truat  Company  as  Trustee,     This  trust  deed  is  set 
forth  in  full  in  the  bill. 

The  principal  of  the  loan  secured  by  this  trust 
deed  ma  repyeeent«d  by  an  is«ue  of  bonds  in  varying  amounts, 
coming  due  in  sueeeesivc  ft****  over  a  given  period.     There 

were  attached  to  these  bonds  coupons  calling  for  the  seal- 
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annual  payments  of  interest. 

Among  other  things,   the  trust  deed  securing  the 
bond  issue  provided  that  in  ease  of  default  in  the  payments 
of  principal  ox  interest,   then,  on  application  of  the  legal 
holder  of  any  one  of  the  bonds ,  or  in  case  of  default  for  ■ 
period  of  10  days  in  the  performance  *f  any  other  covenant 
of  the  grantor  in  the  trust  &e«d#  then,  o  l«*tie»  of 

the  legal  holder  or  holders  of  20  ?er  cent  of  the  out- 

standing bonds,   the  party  of  the  second  part  to  said  trust 
deed,   namely,   the  trustee,  nigltt  take  possession  of  the  pro- 
perty .md  remove  the  party  of  the  ilrst  p&rt  and  retain  such 
possession  and  collect  the  rente,  and  lease  and  nan* 
property,   through  its  agents  or  attorneys,  untU    such  default  as 
night  have  occurred  had  been  made  good,  and  en  e*- 

psnses  incident  thereto  had  been  paid*     It  mas  provided  that 
the  foregoing  provision,  for  taking  p»mm*»$,m  of  "nd  operating 
the  property,  was  to  be  considered  cumulative,  with  the  ordin- 
ary re&sdy  of  foreclosure  and  that  upon  default  being  made 
in  any  of  the  obligations  entered  into  in  the  trust  deed, 
upon  request  in  writing,  from  the  holder  or  frcltfere  of  any  one 
or  more  of  the  outstanding  bonds,  it  «fcouid  be  the  duty  of  the 
trustee  to  institute  foreclosure  proceeding*. 

The  party  of  the  first  pert  covenanted  in  ss.id  trust 
deed  that  until  nil  the  bonds  secured  thereby,   together  ??ith  the 
interest  thereon,  should  be  fully  paid  and  satisfied*  fee  would 
deposit  with  the  Bond  &  mortgage  Ooapany,  or  its  agent,  on  or 
before  the  fourteenth  day  of  mash  south,  beginning  with  June, 
1911,  and  ending  with  May,  1936,  an  amount  equivalent  to  one- 
sixth  of  the  newt  maturing  interest  payment  upon  tstsnd- 
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ing  bonds,  and  also  an  amount  equivalent  to  one-twelfth 
of  the  principal  installment  of  bonds  next  maturing.  The 
latter  provision  wa.a  not  to  ai  ply  to  I)    tt  Installment 
of  bonde  to  mature.  The  truat  deed  provided  that  for  the 
purpose  of  Better  securing  the  performance  of  the  covenant 
Just  referred  to,  and  also  the  performance  of  all  other 
covenants  contained  In  the  deed*  to  be  performed  by  the  party 
of  the  first  part,  the  latter  agrsed  from  time  ta  tiae  to 
"transfer,  assign  sad  set  over  to  soli  Bond  A  mortgngs  Company, 
as  agent  of  trustee  hereunder,  the  rents,  issues,  and  profits 
accruing  ttftder  tbe  leases  made,  or  hereafter  to  be  made,  by 
the  party  of  the  first  part,  as  lesaor  of  the  said  premises 
or  parts  thereof*,  following  that  provision,  the  party  of  the 
first  part,  by  the  terms  of  said  trust  deed,  thereby  irrevoc- 
ably authorised  and  appointed  said  Bond  »>  mortgage  Oompaay 
hie  true  and  lawful  attorney  in  his  nam*  and  stead  to  collect 
all  of  the  rents,  issues  m&  profits  arising  or  accruing  at 
any  tiae  under  the  leases,  and  to  use  such  measures  *as  in 
the  discretion  of  the  said  party  of  the  second  part*  (the 
trustee)  may  bo  proper  or  neceasary  to  enforce  the  payw    r 
security  of  the  rents,  or  to  secure  and  maintain  posses' 
of  the  premises,  or  to  fill  any  vacancies       *ent  any 
portion  of  ths  property  to  any  party  at  the  discretion  of  the 
said  Bs$&  a  Mortgage  Company,  thereby  granting  to  ths  latter 
full  authority  to  exercise  any  of  the  ri  htm  granted  In  said 
trust  deed,  without  notice  to  ths  party  of  the  first  part. 

After  sotting  forth  the  terms  of  the  trtst  deed,  the 
bill  of  oomplaint  alleged  that  the  dsf end&nt  Crawford  had 
failed  and  refused  to  pay  the  complainant.  Bond  &  Mortgage  Oo., 
the  deposits  provided  for  in  said  trust  deed  and  that  he  was 
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la  default  in  the  aaymcat  of  the  monthly  deposits  oaiied 
for  by  the  terms  of  the  trust  deed,   tooth  on  account  of 
the  snrinoipal  and  on  account  of  the  interest;   that  by 
reason  of  such  default  the  »oad  &  Mortgag*  Company  had 
•erred  notice  on  the  tenants  of  the  building,  directing 
that  they  pay  their  rente  to  it;   that  Crawford,  through 
hie  areata,  F*  J.  SUltana  *  3©.  ha  I  notifi*-:  the  tens. ate 
that  they  were  to  pay  the  rents  to  said  agent*  only 
that  the  ikmd  &  Mortage  Company  was  without  any  I 
to  interfere  with  the  m&aageaeat  of  said  agents;   that  by 
reason  of  the  action  of  the  defendant  mad  his  agents*   the 
Bend  *  ftortgago  Oo.  had  been  unahle  to  collect  the  rente; 
that  the  payment  of  these  monthly  deposits  toward  both  the 
interest  and  the  principal,  as  provided  in  the  trust  , 

constituted  a  trust  fund  for  the  payment  of  the  principal 
and.  interest  to  beoome  due  on  the  bonds,  and  that  the  per* 
foraance  of  the  payment  of  these  monthly  deposits     consti- 
tuted an  added  security  to  the  bond  holders  and  was  designed 
to  prevent  a  foreclosure  ©f  the  trust  deed. 

The  ooaplaiaaat  further  alleged  In  the  bill  of 
complaint  that  the  defendant  urawfard  had  been  requested  to  as- 
sign the  leases  on  the  different  apartments  in  the  bull ding* 
to  the  Bond  It  Mortgage  Company,  but  that  he  h%&  refused  to  do  so; 
that  the  defendant  was  proceeding  to  collect  the  rents  and  can* 
verting  the  income  therefrom  to  his  own  use,  end  if  this  was 
permitted  to  continue  the  property  would  depreciate  in  value 
as  security  for  the  bonds  and  necessitate  »  foreclosure,  *  there* 
by  creating  a  hardship  on  said  Bond  &  Mortgage  Company*}   that 
the  latter  had  acid  or  caused  to  be  acid,  ^he  entire  issue  of 
bonds  and  that  a  material  representation  was  made  in  such  sale. 
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to  the  effect  tfcmt  the  trust  deed  provided  for  monthly  de- 
posits;   that  It  wan  th«  duty  of  the  ooesplalnant  Bond  J        rt- 
gage  Company  to  coll  sot  th«   said  deposits  monthly  and  th  reby 
avoid  a  possibility  of  foreclosure;   that  the  defendant  Crawford 
had  failed  to  wake  the  deposits  and  that  the  complainant  be- 
1 teres  that  by  reason  of  such  default  *it  will  suffer  irrepar- 
able injury  by  being  compelled  to  purchase  the  entire  issue 
of  8s.il  bonds  from  the  holders  thereof,  unless.  «,  receiver 
be  appointed  for  said  premises,  to  oolleet  the  rents,  and  the 
said  Crawford  be  restrained  by  injunction,  from  m  any  way 
interfering  with  the  collection  thereof." 

The  Trust  deed  and  also  the  bonds  contained  a  pro- 
wls ion  to  the  effect  that  In  ease  of  default  in  aent  of 
either  the  principal  or  the  Interest  on  th#»  bonds,  the  Bond 
A  Mortgage  Oo.  was  to  have  the  right  to  pay  the  amounts  due 
on  such  defaulted  bonds,  out  of  its  own  funds,  to  the  holders 
th^reef  andthat  i»  such  ones  said  bonds  should  'be  deemed  to  have 
bees  purchased  by  the  j'Jond  &  Mortgage  Company  ana  should  become 
their  property)  and  In  case        amy  such  bonds  nera  eo  acquired 
by  the  Bond  ft  Mortgage  Company,  it  should  not  ec  conoidered 
that  the  peyaemt  had  been  for  the  benefit  of  the  mortgager, 
and  should  not  hare  the  effeot  of  paying  or  retiring  said  bonds, 
but  that  it  should  west  the  3on&  «  Mertfpge  'Company  with  all 
the  rights,  liens  and  orivileges  conferred  upon  the  holders  of 
such  defaulted  bends* 

as  stated  above*  upon  the  filing  of  this  bill,  the 
trial  court  issued  a  temporary  injunction,  restraining  the 
defendant  Crawford  and  his  agents  from  interf erring  with  the 
complainant  Bond  £  Mortgage  Company  in  its  management  of  the 
pr©r>«rty»  an -5  the  court  also  appoint-  oeiver.     a  for 
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later  the  defendant  filed    is  general  and  special  daanrrer 
to  the  bill,  tha   .;.ti  n     of  deaurrer  being  that  thsr' 
"no  privity  between  the  eoaplasr.  at  to 

enable  the  ooaplala&nt  to  ©all  upon 

payment  of  any  eun  until  the  sasLturity  of  the  &eal~annu&l 
interest  .ana  installment*  of  principal  *  *    *  sad  them  ■ 
upon  surrender  sat  cancellation  of  coupons  ana  principal 
bond**,  and  that  tn#  eoapiAinant  had  not,  by  its  bill,  m 
out  any  title  to  the  relief  therein  played  for.     After  a 
hearing  on  this  demurrer,  the  court  dissolved  the  injunction 
order,  discharged  the  receiver*  susit&lned  the  demurrer  aad 
dismissed  the  bill  for  -rant  of  equity,  for  *aant  of  necessary 
party  OfBsjlalwen'l,  it  appearing  on  Hie  face  of  the  bill  that 
the  eoaplaiaaat  named  in  the  bill  hue  no  title  to  sue,* 

la  our  opinion,  the  trial  court  prenaiir  sustained 
the  demurrer  to  the  bill*     By  the  provisions*  of  the  truet 
deed,  aa  set  forth  in  the  bill  of  complaint,   taere  eaa  no 
paver  placed  in  the  Bond  a  Mortgage  Sompaay  to  file  a  bill  in  equitj 
to  enforce  compliance  with  the  provisions  of.  the  trust  dead,  as 
to  the  saving  of  aonthly  deposits  by  the  mortgagor  or  hie  grantee, 
or  to  compel  hi*  to  assign  hie  leases  to  the  said  am  >rt- 

gags  Ctoapany*     amder  the  provision*  of  the  trust  deed  it  would 
seen  to  be  olear  that  in  the  extant  of  such  A  default  on  the 
part  of  the  Aefen  splaiaad  of  in  this  bill  of 

emapltint,   it  was  inouabent  upm  the  trustee,  upon  written 
reoaest  preferred  by  39  per  Mat  cf  the  outstanding  band** 
to  file  a  bill  in  acuity  for  foreclosure  of  the  bonds.     Thus 
the  trust  deed  makes  sufficient  provision  for  fee  taking  of 
appropriate  action  by  fee  true  tee  to  protect  the  bonds,   in  the 
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event  of  a  default  oy  th*  nt  of  srueh  a  covenant  m  the 

•ne  ©ailing  for  the  saafciag  of  the  nodal?  deposits,   and  nowhere 
&©««  it  give  the  Bond  A  Nottgngt  Qaawany  the  right,  in  »neh 
an  event,  to  file  a  bill* 

Fox  the  foregoing  reasons  the  decree  of  the  Circuit 
Court  is  affirmed* 

WQmL  A>  I  •-     -      • 


TaYLORt   P.   J,   AND  OWttttOR,   J.    OOaOUlU 
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Opinion  filed  Dec.  36,  1923. 
ME.  JUSTIOfc  THQKSOa  delivered  the   opinion  of 


the  court* 


The  ooaplalnaat  Peterson  filed  his  bill  la  «e, 
against  the  defendant  Voiiaftts,  alleging  the  existence  of  a 
partnership  between  the  parties  to  deal  la  or  specula- 

tion purposes,  and  alleging  further  that  as  a  result  of  this 
agreement  a  certain  piece  of  land,  improved  with  a  three  flat 
bull  cling,  bad  been  purchased  and  a  title  taken  in  tbs  na*e  of 
one  Hedrica;   and  it  was  further  alleged  by  the  coapls4in?*nt 
in  his  bill,   that  by  the  terns  ©f  this  partnership  a-greement 
tbia  piece  of  ty  waa  to  be  re-sold  sad  Vmii  *as  to  be  a 

division  of  the  profits  between  the  parties,   in  ©«tu»1  parts, 
the  complainant  paying  out  of  his  ehare  of  the  profits  all 
the  expenses  of  the  re-sals.     It  was  further  alleged  that  at 
the  tia*  of  the  filtn     of  the  bill  the  title  to  the  piece  of 
property  in  auestiun  «M  in  the  defendant's  n&ae 

be  refused  to  agree  to  re-sell  it  *nrs  denied  th<?t  he  had  enter- 
ed into  tmj  partnership  agreement  with  the  complainant*     the 
answer  filed  by  the  defendant  denied  all  the  allegations  of  the 
bill  of  the  complainant.     The  testimony  eubalttr-    by  the  res- 
pective parties  was  heard  by  the  chancellor  in  open  court  and 
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a  decree  was  entered  fin  ling  all  the  is  use  for  the  complain- 
ant, making  numerous  finding*  of  fact,  in  which  the  fact*  were 
found  to  be  aa  alleged  in  the  bill  of  complaint,  and  the  do- 
orec  directed  that  the  property  be  re-sold  and  that  the  net 
proceeds  be  divided  between  the  parties,  in  accordance  with 
the  terms  of  the  partnership  agreement  •  To  reverse  that 
deoree  the  defendant  hae  perfected  this  appeal. 

It  would  serve  no  useful  purpose  to  set  forth  even 
the  substance  of  the  evidence  in  this  opinio*.  The  comp] 
ant  testified  to  the  exlstenos  of  the  partnership  agreement, 
which  he  alleged  existed  between  Ma  »n<<  tl         it  ■  -n- 
testifying  about  the  refusal  of  the  &ef enfant  to  carry  out 
the  terms  ofthat  agreement,  he  testified  further  that  he  wrote 
out  what  he  conceived  to  be  the  substation  ismt, 

and  took  it  to  the  defendant  ami  read  it  to  him,       then 
testified  that  the  defendant  sai         s  written  statement 
ems  cor  ect  and  that  it  set  forth  their  agx    it,  thereupon 
the  complainant  asked  the  defendant  to  sign  it  and  the  latter 
sail  th^t  he  would  do  ao  but  he  wanted  on©,  sslker,  who  was 
*  lawyer  and  a  friend  to  both  the  parties,  to  look  it  over. 
The  plaintiff  testified  to  sulHMMntent  efforts  to  .       defend- 
ant to  sign  this  written  statement,         he  never 
so*  The  oomplainant  procured  parties  who  were  wii  l  lag  to  buy 
the  property  at  a  profit  to  him  and  the  defendant  bu1 
defendant  refused  to  convey,  first  on  the  ground  that  there  was 
not  enough  oash  involved  in  the     ,  i  t  had 

concluded  to  keep  the  property  nn£   live  in  a  portion  of  it» 

The  complainant  was  corroborated  ia  saaterial  parte 
of  his  testimony,  going  to  she*  the  substance  of  the  oral  part- 
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nership  \~  %\  bet'*©  ?n  Ma  sndl  tha  def    a       I ,   by  the  testi- 

mony of  salker  and   &lso  by  that  of  /i:sdrick,*'ho  was  also  t  friend 
Of  both  pwrtice  and  who  took  the  tit'ls  at   their  augt'.:eati-3n, 
and  who,  at  the  sauae  time  executed  a  does'  of  ty  to 

the  defendant*  which  deed  was  placed  in  the  def.mci-.nt's  ' 
with  the  understanding  that  he  ma  not  to   record  it  unless 
something  happened  to  Hedrick.     He  later  did  record  it,  appar- 
ently f*om  the  testimony  in  toe  record,   contrary  to  the  pro- 
visions of  the  understanding  between  the  parties*       The 
ant  testified  In  hie  I  elf,  denying  ell  material 

parte  of  the  complainant *s  testimony*     im  was  net  corroborated 
by  any  other  witness* 

Before  the  findings  of  fact  ot  a,        ior  in 

a  decree,  which  has  seen  entered  after  I   hearing  in  open 
court,  sill  be  set  aside  as  against  the  weight  of  the  testi- 
mony,  it  must  clearly  appear  that  they  sere  erroneous.     In 
opinion,  that  is  not  only  not  the  situation  in  this  case,  but* 
on  the  contrary,  the  findings  of  fast  set  forth  in  tins  decree 
are  clearly  warranted  by  the  preponderance  of  the-  eri 
this  record*     This  includes  the  fin  >  the  effect  tfc    I 

partnership  existed  between  the  pertie;,1  ^ith  respect 
property  in  controversy. 

tlie  defendant  contends  that  the  trial  court  erred 
In  admitting  incompetent  and  immaterial  evidence. 
assume  that  arriving  at  the  conclusions  reashsd,  sad  in  enter* 
lag  the  decree,  the  chancellor  took  into  oonni deration  only 
suob  erld  nee  as  mas  material  and  competent.     It  should  further 
be  sail  that  an  examination  of  the   record*  as  to  all   the  evi« 
dense  complained  of  by  the  defendant  is  this  connection,  hag 
shown  that  there  sore  no  errors  in  connection  with  the  rulings 
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on  the  admissibility  of  the  evidence,   such  as  would  warrant 
a  reversal  of  the  door*** 

The  defendant  contends  that  &n  accounting  ss 

have  been  or^rat,   if  the  finding  wis  to  be  for  the  complain* 

ant,      With  that  contention  we  »re  unable  to  agree,     *e  do  not 

find  from  our  examination  of  the  record  that  any  necessity 

for  an  accounting  existed.     The  degree  finds  that  the  com* 

pialnant  produced  a  purchaser  of  the  property  in  question* 

at  a  price  which  would  have  given  the  parties  involved  Mure 

a  profit  .of  $3780*00,  and  that  the  oomoiainant  made  every 

effort  tt  induce  the  defendant  to  consent  to  a  sale  of  the 

premises  at  that  price,  and  the  court  found  that  by  this*  fact 

the  eomnl?si.itant  estopped  himself  from  claiming  more  than  one 

half  of  $3750.G0,~  the  profit  which  wwitf  have  been  realised 

from  the  sale  of  the  -premisoe  onion  tli®   complainant  b  ^ngoA 

and  which  he  tried  to  induce  the  defendant  to  enrry  out*     The 

decree  does  not  direct  the  defendant  to  pay  the  complainant 

llSTS.OO  (that  being  the  complainant's  share  of  the  profit 

of  t$TB6*O0)  as  tt,  t   contend*,  but  rather,   for  the 

benefit  of  the  defendant,  the  decree  provides  font  the  defend-* 

ant  may  pay  the  complainant  his  sho.ro  of  the  profits  on  the 

sale  in  cniestlon,  namely  $1875.00,  within  80  days,  or  by 

relieve  himself  or  the  property  in  question  from  my  further 

obligation  so  far  as  the  complainant  is  concerned,  but  it 

provides  further  that  if  tfee  mofett&ent  does  not  pay  the 

complainant  his*  share  of  the  profits  s foresaid  within  30 

days,   the  property  shall  then  be  sold  and  the  profits  divided 

between  the  parties  in  s.ocordtmee  with  the  terms  of  their 

agreement* 

*e  find  no  error  in  tmO  re  cord  -and  therefore  the 

decree  of  the  Uuper*  toe1* 

TAYLOR*?.  J,  "       SSKffi,J.    001   '    , 
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Opinion  filed  Deo.  36,  1923. 

U  Jt.       ■  ..iG»  delivered      ..Hon  of 


the  court. 


Thie  was  a  suit  in  equity,   bes/un  by   tits  com- 
plainant, ttorth,  as  Treasure*  of  and  at  the  dire-otic-: 
the  members  of  Calumet  fltaMM  -   78,  Rorth  ;V.aeriv 

Union,  against  lb*  defendant,  Schneider,  the  predecessor 
of  liorth  in  the  office  of  Treasurer  of  HI,  by 

which  suit  it  waa  compel  3ehnelder  to  punt- 

ing as  to  the  funds  in  hie  hands  at  the  cloae  of  hi®  tern 
of  office  s,s  Treasurer  of  the  OOuneil. 

At  the  expiration  of  his  ten,  thi  dsat 

Schneider  contended  that  the  balanes  in  his  hands  as  -rar, 

belonging  to   the   Council,  was  the  sum  of  #334*57,   shich  he 
tendered  to  the  incoming  Treasurer,   North.     But  ter 

daisied  that  this  w*e  not  the  correct  amount  wad  declined 
to  reoeivt  the  amount  tendered.     It  was  *orth,s  contention 
that  there  was  a  further  sum  of  1453.05,    for 
was  failing  to  account  and  Oalofe  he  ou#t  to  turn  over  as  s 
part  of  the  funds  in  his  hands  as  Treasurer  of  the  Counoil* 
the  cause  was  referred  to  a  Master  wbr-re  proofs  were  sub* 
nitted,  after  which,   the  Easter  submitted  a  report  the  sub* 
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stance  of  whioh  was  to  the  effeot  that  the  aaount,   tend' red 
by  *he  defendant  at  the  close  of  bis  term  of  Sffiee,   wie  oorreet 
and  that  the  further  sum  vhioh  was  in  dispute  between  fee  par- 
ties waa  not  one  for  which  the  defendant  should  bt  required  t© 
account,  as  Treasurer  of  tha  Council,  inosauch  as  it  had  bean 
dispersed  by  his,  as  Treasurer,   In  tat  regular  aay  by  pt 
vouchers  issued  by  officers  of  tha  Council*     a  decree  was 
entered,  finding  tha  fasts  in  oonforajity  *?lth  the   findings  of 
tha  Master  and  following  tha  I    ■         ndatlon  of  tha  latter, 
tha  bill  of  tha  ooatplaiaant  w&s  dismlsseci  for  mat  of  acuity. 
To  reverse  th&t  decree  the  complainant  has  perfected  this 


It  appears  fro»  tha  testimony  in  the  reoerd   that 
during  the  term  of  of  fie*  of  the  ss  -   r.chneiier,  as  Treas- 

urer ©f  the  council,  ther?1  was  formed  raong  tha  Membership  of 
tha  -euacil  what  w&e  mown  as  the  "OsJUsiet  Council  191^   Club*. 
The  object  of  this  aove  ess  to  increase  the  Membership  of  the 
Calumet  Council.     At  a  meeting  of  the  Calumet  Council,  held  in 
the  latter  part  of  1917,  a  resolution  wm  passed  providing 
for  the  organisation  of  this  1918  OX  no,  which  contained  aosste 
provision  for  paying  the  Club  *om  fund*  from  the  treasury 
of  the   Oouno.il,   to  help  finance  a  trip  of  the  msuAmhW  of  the 
Club,  which  aaaaa  to  have  been  provided  in  th<*  nature  of  I 
waul  or  prise  for  those  of  the  aaatbere  of  the  Club  whose 
efforts  resulted  in  an  increase  in  the  fflembershlp  of  the 
Council.     The  defendant  bsoaas  the  Treasurer  of  this  1918 
Club.     The  amount  in  question  betve-ti  the  parties  in  the  suit 
at  bar,  was  the  sua  which  he,  as  Treasurer  of  the  Council, 
to  himself  as  Treasurer  of  the   'Hub,   pursuant  to  the  action 
of  the  Council  above  referred  to,  ooneemin*-  t-  aisation 
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of  the  caul)  within  the  membership  of  the  Council  and  the 
provisions  for  the  payment  of  some  funds  to  the  Club,  by 

the  Council,   for  the  purpose  stated. 

Thrre  is  oonai J arable  dispute  as  to  what  the 
of  this  resolution  were.     Fro*  the  record  it  would  seem  that 
there  wsre  two  copies  of  the  alleged  resolution  bsfor<*-  the 
witnesses  on  the  hearing  before  the  faster,  mhich  are  r*fer- 
red  to  in  the  record  as  'Exhibits  1  sad  ••     The  first  was  not 
reee lved  in  evidence  and  the  second  was.     The  admits*  o! 
meeting  a*  which  the  resolution  was  ndspted  did  not   Include 
the  resolution  in  full  but  merely  recited  that  It  was  adopted 
and  stated  in  very  few  words  stoat  is  was  about.     The  testi- 
mony in  the  record,  on  the  question  of  this  resolution*      is 
rather  unsatisfactory,     but  in  our  view  of  the  case  that  is 
quite  immaterial.     The  complainant  contends  that  it  *»s  the 
def en  dsJKt  •  a  position  that  the  payment  of  the  funds  in  dispute, 
by  the  latteT,  was  pas-ted  upon  mA  authorised  by  the  resolution; 
that   the  findings  of  the  faster  and  the  decree  of  lbs  court 
are  not  in  accordance  with  the  evidence  as  to  what  the  terms 
of  this  resolution  were,  and  that,   therefore,  the  decree  should 
be  reversed  as  being  against  the  clear  prepoadei  testl* 

mony.     in  cur  opinion  the  premise  of  t  a  is  incorrect. 

The  defendant's  position,  as  clearly  inriloated  by  his  testimony 
in  the  record* is  that  the  authority  for  the  payment  of    :.■; 
in  causation  was  not  the  resolution,  but  vouchers  present 
him  properly  signed  by  the  prrea  >f  the 

Oouncil.     There  seems  to  be  no  dispute  bstafsn  the  parties 
this  1918  Club  was  organised}    that  its*  object  woe  to  increase 

the  membership  of  the  Council  sad  that  the  resolution  in  ques* 
tion  made  »o»e  provision  for  payment  of  funds  out  of  lbs  general 
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fund  of  lbs   Oounc  1,   to   the  Club,  to  partially  defer  the 
expenses  of  a  trip  to  tit  taken  by  the  aieabers  of  the  Olub, 
whose  efforts  resulted  in  an  inorcsss  in  the  tsenbership 
of  Hm  Council,   M     this  by  way  of  a  priso  or  resrard  for 
their  effort* •     There  is  a  dispute  as  to  ??heth«r  the  re- 
solution provided  that  the  Club  asewbers,   in  order  to  parti- 
cipate in  the  reward,  ware  toprejeur©  one  m  saber  or  four 
seabers.     We  consider  that  quite  inmeterial,  as  well  as  all 
Other  differences  between  the  parties*  as   |o  the  exact  terns 
of  the  resolution.     The  constitution  and  by-lav*     of  the 
Union  governing  the  council,  provided,  among  other  things,  that 
dues  collected  frost  the  aaestbers  were  to  constitute  I        •      >ml 
fund  of  the  Oeuaoil  to  be" used  for  the  support   mA  maintenance 
of  the  order  and  shall  be  subject  to  the  order  of  the  Ucuncil; 
providsd,  however,  that  no  gift,  donation,  carrying  of  a 
member  beyond  the  period  allowed  by  law,  or  appropriation  of 
or  tram  the  general  fund  of  the  2ouaeil  other  than  for  the 
fixed  running  expense  thereof  shall  be  made,  except  by  the 
affirmative  vote  of  three-fourths  of  all  the  mensem  present 
voting  by  ballot  tberrosw"     It  is  the  contention  of  the  com- 
plainant that  the  ousts  paid  out  to  the  1918  tflub,  pursuant  to 
the  resolution  in  Question,   could  only  be  ssa-ie  under  the  tOYSM 

of  this  by-lav  pursuant  to  an  affirmative  vets  of  three-fourths 

present 
of  the  Msa&HBrs/at  some  meeting,  as   shown  by  a  rote  taken  by 

ballot,*  therefore,  that  these  payments  were  unwarranted,  anas- 

sMch  as  it  is  apparently  conceded  that  there  was  no  ballot  vote 

on  this  resolution.     In  our  opinion  the  by-law  in  ernes t ion  is  no1 

applicable  to  the  situation  presented,   in  this  notion  by  the 

representative  of  the  Council  against  its  former  treasurer. 

It  »ay  be  that  by  reason  of  this  by-law  the  Korth  asjsriean  Union 

of  which  the   Oounoil  was  a  part,  night  have  the  right  to  ouestio 
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til*  Council's  actl-a,     8ut#   tb<*r«  arm  other  provisions 
ia  the  bylaw*  of  the  Jounoil,  affecting  the  treasurer, 
which  are  Applicable.     The  by-laws  provided  that  the 
treasurer  Is  to  receive  from  the  collector  all  moneys 
«hlch  the  Jatter  collect®-*,  from  the  members,  and  further, 
that  the  treasurer  *  shall  pay  sii  ©oders  drama  on  him 
by  fno  president  and.  attested  by  the  secretary.*     The 
defendant  testified  that  the  funds  in  question,   paid  by 
him,   si  treasurer*   to  himself  as  treasurer  of  the  Cluv 
of  1918*  vera  authorised  "by  having  the  voucher  presented 
to  as,  signed  by  president  and  secretary* .     9m  So  not 
find  that  that  is  anywhere  disputed  in  the  record.     That 
being  the  case,  the  defendant's  &«tie»,  with  reference  to 
these  fun  a,  *?as  entirely  regular,  at  least  a«  between  him 
and  the  Council. 

The  complainant  contends  that  error  was  committed 
in  overruling  his  objection  to  testimony  submitted  in  behalf 
of  the  defendant  giving  the  substance  of  the  custom  which 
had  prevailed  at  the  meetings  of  the  Council,   in  connection 
with  the  making  of  provision  for  payments  out  c    the  general 
fund,  and  also  that  error  was  oomsaittad  in  certain  rulings 
as  to  testimony  covering  the  subjeot-mstter  of  the  resolution* 
to  which  reference  has  been  made,  an'  also  in  refusing  to 
permit  complainant  to  examine  the  defen^at  on  th©  question 
of  whether  or  not  thf   funds  here  in  dispute  wore  still   in  the 
h&ads  of  the  treasurer  of  the  Club  of  1918,  at  the  time  the 
complainant,  having  been  elected  to  succeed  the  aofsndsat  as 
treasurer  of  the  Souncil*  demanded  that  these  funds  be  turned 
over  to  him  as  such  treasurer.      In  our  opinion,   thero  mas  no 
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error  a*  to  any  of  theee  aattere*     Jtoreover,  our  vie*  of 
the  «&••  beiug  as  above  eet  forth,  these  aattere  beoome 

iintiii  i 

For  the  foragoing  r«a»oae  the  decree  of  the 
Circuit  Court  la  affirmed* 
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Opinion*  m«(i  seo,  ae,  is?., 
MR.  '       .->;»  delivered  the  opinion  of  the 


court  i 


This  action  *&e  brought  by  the  plaintiff  to  recover 
the  value  of  a  Ford  e*r  owned  by  the  l«  I  L  Powdered  i)uf*r 
OosipAny,  which  wns  stolen  while  it  was  coveted  by  the  policy 
of  theft  insurance,   issued  by  the  ftefeodsftt  In»ur;>.no*   -owparay. 
The  value  of  the  ear  waa  #375*  00. 

The  Dealer*  Security  Q&n  -ration  wns  engaged  In  the 
business  of  financing  the  purchase  of  automobiles.     The    t-f  nd- 
ant  ieeued  to  that   corporation  an  &p«n  policy  of  automobile 
insurance  covering  loca  by  theft,  on  all  care  in  eh ion  the 

corporation  night  become  interested  by  way  of  %ga«     la 

accordance  with  the  terms  of  that  open  noiley,   Ike  d« 
later  issued  its  certificate  to  specifically  cover  the  ear  in 
Question,  which  was  purchased  by  the  Sugar  Company,   the  pur- 
chase being  fin-meed  by  the  Security  Corporation. 

Acres f  the  face  of  this  oertifle&tv  there  was  & 
paragraph  entitled  *WNM  lfl*«   which  paragraph  re&d  as 

fellows: 


. 
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*ln  oonsld* ration  of  the  reduction  In  preseiutt 
granted  for  thi»  insurance  it  Is  condition 

thereof  that  the  insured  will  at  all   ti«ei  maintain 
in  working  order  on  ta«  automobile  insured  a  looking 
device  approved,  by  the  rjnderwrl  tess   laboratories  of 
the  national  Board  of  Fire  iHndexwritsr*  and  bearing 
their  label,  ■  rlaer  th ■  :■    i  not 

leave  the  automobile  «itfeout  looking  the  device,  for 
which  allowance  i«  mdc,  otherwise  this  iiumranae 
IX  b*  null  sue1  void  as  far  as  the  theft  of  the 
automobile  la  concerned.* 


the  sole  queetion  presented  to  the  trial  court, 
the  cass  being  heard  without  a  Jury,  was  whether  or  not  the 
Insured  had  coral  t  ted  such  a  breach  of  the  foregoing  warranty 
as  to  preclude  a  recovery  under  the  policy  by  reason  of  the 
theft  of  his  ear.     The  trial  court  held  that  such  a  breaeb 
bad  been  committed  and  aoeor&ingiy  gjawe  Judgment  for  the 
defendant,     to  reverse  that  judgasnt  the  plaintiff  has  per- 
fected thla  appeal. 

the  evidence  showed  that  one  Syme  wae  the-  sole 
owner  of  the  Powdered  Sugar  Company,     the  car  in  ousstlon 
was  soulpped  «?ith  a  Oeeker  wheel  lock.     The  olai<a  manager  for 
the  defendant  company  was  asked  whether  that  was  the  look  apurew 
ed  by  the  ifnderwriters  and  he  replied  that  it  was,     The  ear  in 
Question  was  also  soulpped  with  an  ignition  look,  which  this 
witness  testified  wae  a  very  simple  look*     Hie  testimony  was 
to  the  effect  that  you  oan  turn  most  any  for*  lock  with  a  pin 
or  any  kind  of  knife  blade  or  anything  else;   that  there  is 
no  protection  aa  a  lock,     He  also  testified  that  he  had  driven 
Fords  probably  10,000  miles  aa.l  knew  this  from  his  experience 
*ith  these.     It  appears  further  tros*  the  testisaroy  that  oe  July 
18,  1931*  tfee  ke>  of  the  Decks*  lock  bsoaats  bsnt  in  the  lock, 
thereby  asking  it  Impossible  to  lock  the  en*  with  that  lock. 
dyme  continued  to  use  the  sax  in  connection  wit*  Ms  business* 
however,  without  having  His  lock  fixed  xnd  on  the  evening  of 
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July  20,  be  left  the   or  on  KleMfaa  *ven«e  In  thr   City  of 
Ohioaap,  locking  th?  ignition  look,     and  went  into  a  cafe 
to  get  bis  dinner.     He  left  tbe  ear  about  16  or  SO  feet 
south  of  the  entrance  of  the  cafe  and  «•«,»  in  '  t  15 

.vinut  <»•<*,  emd  when  be  oasae  oat  the  oar  «f&s  gone.     Syae  testi- 
fied that  prio*  to  tbe  tine  the  key  because  Jasaaed  in  the 
look  be  bad  always  weed  it  and  bad  never  left  tbe  oar  with- 
out  looking  it  with  this  look* 

Tbe  clause  of  tbe  polioy  here  in  mieetlon  i«  in 
tbe  nature  of  a  promissory  warranty.     Both  parties  a©  regard 
it  in  their  briefs.     But  tbe  plaintiff  contends  that  it  "is 
not  an  absolute  warranty  in  tbe  nature  of  a  cone  I  pare* 

cedent,  one  breach  of  which  avoids  tbe  policy,  but  is  obvious- 
ly  a  continuing  promise  that  tbe  ©oaditioa  warranted  will  eon- 
tinue  during  tbe  life  of  tbe  policy*;  and  that  the  warranty  wan 
eat is fled  if  there  wan  *.  substantial  oonplianee  with  its 
terms  and  that  such  ».  compliance  is  slMNm  by  the  facte.     We 
are  unable  to  concur  in  that  view  of  tbe  case. 

ttitation  of  authorities  is  not  needed  in  support 
of  tbe  general  proposition  that  forfeitures  are  not  favored 
in  tbe  lav,  mor  of  the  further  proposition  that  where  antoigncus 
language  is  found  in  •  contract  of  insurance  the  ambiguity 
be  given  a  construction  soot  favorable  to  tbe  insured*     Bat 
where  the  parties  enter  into  an  express  and  plain  insurance 
agreesaent  that  their  contract  will  be  considered  ae  void  or 
terminated  unless  certain  specified  canditiane  are  oonplied 
with*   the  agreement  will  be  construed  by  the  sajs*   rules by 
which  all  agreements  are  construed.     Aurora  Fir**  , Insurance,^. 
V.   gdly,  49  111.   106. 
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Many  easee  have  be«»u  brought  to  our  attention  in 
the  brief  filed  by  eotmeel  for  the  plaintiff.     Come  of  then 
involve  what  in  referred  to  at  *  trivial  or  temporary  viola- 
tion of  a  condition  which  is  held  not.  to  have  had  the  effect 
of  n  voiding  the  rK>licy  involved,  such  at  tyash  v.  Kjeerioan 
Insurance  go.,  188  Iowa  137.       Boae  of  them  involve  aabigu- 
one  phrase*  which  were  construed  aost  favorable  for  the 
insured*  under  all  the  facte  involved,   such  as  King  Brick 
IBfoi    90f  ▼«   fffeb«PU  ^»t    V^r,t  +1  a.E.  377,   in  which  the 
court  construed  the  phrase  • constant  watch"   and  hell  that  the 
requirement  contained  in  the  policy  bad  been  fairly  and  sub- 
stantially complied  with  on  the  facta  there  presented, 
ease*  follow  the  theory  of  substantia!  eoapllftnoe ,  tuch  as 
Cftraff  v.   liberty  Ins.   So..  193  Pao.   356,   in  which  the  policy 
Involved,  was  issued  to  cover  property  in  question  only  while 
occupied  as  a  dwelling  house,  while  it  was  shown  that  it  was 
used  also  as  an  iee  erea*  ?>arlor  in  a  r^tf  ane&ger  way.     Still 
other  cases,  involve  policies  providing  that  they  a^oxild  be- 
ooa©  void  if  anything  ems  done  by  the  insured  to  ■*  increase  the 
nasard*  or  if  the  prealses  were  used  for  any  trade  denominated 
an  "naEardous*  or  *  extra  hazardous*,  in  which  rts  have 

held  that  an  occasional  use  of  preai«t3  for  work  that  raay  be 
termed  hasardoue  will  r*ot  avoid  the  policy,  but  that  in  order 
to  sorfc  a  forfeiture  by  reason  of  a  breach  of  such  a  warranty, 
tbers  aust  be  soaethlng  in  the  nature  of  a  continuous  breach 
of  the  conditions  recited  in  the  els  use  containing  the  warranty, 
Westchester  fire  Ins,   go.  v.   Foster.  80  111.   1?1.       In  our 
opinion,  none  of  these  lines  of  authority  are  I  ele  here. 

In  determining  the  issues  presented  by  the  case  at  bar.   con- 
sideration aust  be  given  tt  the  exact  terms  of  the  promissory 
warranty  found  in  the  policy  sad  to  the  faotc  shown  by   the 
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evidence. 

In  substance,  the  plaintiff  mrnttted  that  he 

would  at  all' times  maintain  in  working  order,  on  hia  auto- 
xobile,  i  looking  device  approved  by  the  Underwriter*  Lab- 
oratories of  the  Hational  aoard  of  Fire  Underwriters  »nd 
bearing  their  label,  and  further,  that  ho  would  not  leave 
the  automobile  without  looking  the-  device  referred  to,  other- 
▼lee,  the  policy  mi®   to  oe  considered  null  and  void  so  far  as 
the  theft  clause  was  concerned*  In  our  opinion  the  evidence 
shows  that  thsre  was  such  a  breach  of  the  provisions  of 
warranty  as  to  prevent  the  Plaintiff**  recovery*  T*e  evidence 
shows  th^t  the  plaintiff  •»  oar  was  equipped  atife  a  decker 
look  and  that  that  look  was  approved  by  the  Underwriters  but 
it  was  act  maintained  in  working  fttdez  by  the  plaintiff.  It 
would  se-.M   from  the  evidence  tb&t  there  was  not  even  ft  sub- 
stantial compliance  with  this  warranty*  It  had  been  out  of 
use  for  three  days  and  during  that  tlae  the  car  had  been  used 
by  the  plaintiff  about  the  streets  of  the  city  and  left  stand- 
ing, sometimes  within  hia  vision  and  sometimes  act*  The  only 
reason  he  gives  for  hia  failure  to  have  the  lock  fixed,  as 
soon  as  the  key  became  Jammed  in  it,  was  that  he  had  been  too 
busy.  Th#re  is  no  room  here  for  a  construction  of  «upe^-.- 
compliance.  Either  the  automobile  had  an  approved  locking 
device  on  it  or  it  had  not.  It  might  as  well  have  been  with- 
out any  such  device  at  all,  as  to  have  one  which  was  useless, 
so  long  as  it  remained  in  that  conditio^.  But  further,  under 
the  provisions  of  this  warranty,  the  plaintiff  could  not  re- 
cover, if  his  car  was  stolen  after  he  h*d  left  it  without 
locking  this  device,  even  if  the  car  was  equipped  with  an 
approved  device  in  good  working  condition.  That  is  the  plain 
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stipulation  in  the  policy.     That  it  is  a  r*a»onabls  provision, 
1«  aot  controverted.     It  is  a  reasonable  and  proper  protection 
for  the  insured  as  wsll  ae  for  the  insurer.     But  ths  plaintiff 
points  out  that  the  evidence  shows  that  this  ford  o&r  was  •quip- 
ped with  an  ignition  look*  win i oh  was  looked  at  all  fines,  which 
is  sufficient  to  sake  out  a  subs taatlal  compliance  with  the 
teras  of  the  warranty,   inasmuch  as  there  is  nothing  in  the 
record  to  show  that  the  Ignition  look  is  not  one  whioh  is  ap- 
proved by  the  Underwriters,     Plaintiff  contends  that  the  ques- 
tion involved  is  one  of  the  performance  o1  Ution  sub- 
sequent, &nd  therefore  tfaei  the  burden  was  or  the  defendant  to 
show  that  the  ignition  look  was  not  so  approved.     In  our 
opinion  the  provision  of  the  policy,  here  involved  nay  not 
properly  he  considered  as  a  condition  or  proviso  but  rather 
as  an  express  warranty,    ind,  bein.x  such,   the  burden  of  shaking 
out  at  least  a  prima  facie  ease,  showing     oostplianee  with  the 
teras  of  that  warranty,  was  upon  the  plaintiff.     Whiles  the 
burden  of  proving  compliance  with  the  terms  of  the  warranty 
rests  upon  the  assured,  only  t>rl«B,  fads  proof  be  required 
in  ths  first  instance  and  until  rebuttal,     Joyce  on  Insurance, 
Vol,  3,  sec.  1977}  ififtoon  ▼.  flflHffsyoA*?.  ^%ml  3mt,  ,fo.i,»  I 

***s.  *7a;  tot  bwm  nt?  im*  99*,**  &&??»  **>  tux*  ice. 

In  the  latter  ease  the  policy  of  insurance  involved  contained 
a  clause  in  which  it  was  * expressly  agreed  that  the  assured  is 
to  keep  sight  buckets  filled  with  *ater,  on  the  first  floor 
where  the  Machinery  is  run,  and  fox>r  in  the  basement,  by  the 
reservoir,  re-idy  for  use  at  all  tiaes  in  case  of  fire,"  It 
was  held  that  this  esuld  not  b©  considered  as  ■  condition, 
but  should  rather  be  considered  as  an  express  agreement  or 
warranty,  on  the  part  of  the  assured,  sad  that  while  the 
latter  would  not  be  held  to  a  literal  compliance,  such  as 
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keeping  the  buckets  filled  t?ith  water  during  freeslng 
wsathex,  yet  It  wo     d  be  Incumbent  on  hia  to  keen  the 
required  number  of  buckets,   in  good  and  serviceable  condi- 
tion, at  the  plate  designated,  I  >r  instant  use. 
And,   In  this  oorraeoti  n,  the  court  held  that  the  jjury 
should  have  been  instructed  that  *  It  is  incumbent  on  the 
assured  to  show*   substantial  compliance  vita  the  terms 
ef  the  agreement  or  warranty* 

For  the  reasons  stated*  the  Judgment  of  the 
Municipal  Court  is  affirmed* 
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Opinion  filed  09o«  8S#  1983  # 
KR.  JUSfXC.     JO*  delivered  the  opinion  of 


the  court* 


By  this  appaal  the  defendant  eompaay  seeks 
to  reveres  a  judgment  for  #4,000.00  recovered  against  it 
©y  the  plaintiff  in  the  Superior  Ossort  of  Qooe  3ot*nty« 

The  plaintiff  filed  her  original  suit  against  the 
defendant  on  March  21,  1981,  on  uhich  date  she  filed  a  de* 
orlarati  on  alleging  that  the  defendant  mainlined  safety 
posit  vaults  for  the  safe-keeping  of  the  property  of  others} 
that  it  rented  the  plaintiff  a  safety  deposit  box  in  its 
vaults,  for  $3,00  per  year,  wherein  it  deposited  the  money 
and  pro  party  of  she  plaintiff  for  safe-k:e*plng;    that  In  con- 
sideration of  this  rental,  the  *  defendant  undertook  tisn 
promised  the  plaintiff  to  safely  keep  for  her  all  such  moneys* 
property  as  plaintiff  might,   from  tine  to  tine,   thereafter 
*  *  *  deposit  in  said  box  for  safe-keeping;    that  dsfandant 
would  permit  no  other  nerson  to  have  aeoeea  to  said  box  and 
that  said  moneys  and  property  should  not  be  delivered  to,  re- 
aoved  or  taken  asay  from  sal-,  box,  by  tap  person  save  the  plain- 
tiff* ;    that  the  plaintiff  deposited  $4,860.00  in  this  box,   in 


- 
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currency;   that  the  defendant  did  not  safely  k««p  thie  currency 
tout  permitted  It  to  toe  ta*sn  fros  the  toon  without  the  plain* 
tiff* a  knowledge  or  consent,  whereby  th®  money  was  lost  to  the 
plaintiff  and  haa  never  o-eea  r«eovered  toy  her.     this  first  suit 
was  dismissed  for  wnt  of  prosecution  and  within  a  yeai 
after,   the  plaintiff  started  another  suit  against  the  defend* 
ant.     In  this  second  suit  she  first  filed  a  declaration  ehJbfe 
was  a  copy  of  the  on©  she  had  filed  In  the  first  suit.     Late?, 
on  &ove®toer  3,  1931,   she  filed  an  anamaed  declaration  in  etoteh 
the  preliminary  allegations  nor*  the  sans  as  those  contained 
la  the  dnolatntion  originally  filed,  after  v\iehy  she  alleged 
that  on  June  10,  1914,   for  i  eonai  ■^ration  of  11,50,    ' 
defendant  leased  to  her  a  safety  deposit  bene  in  wl      '    fee 
moneys,  securities  or  other  valuables,  ass   the  ag&ottnt 

she  paid  in  rental  at  that  time  paid  for  the  box  up  to  OossnnoT 
10,  1914;   that  *lt  then  and  inert  beoaae  the  duty  of  the  defend- 
ant, and  it,  through  its  agents  and  servants,  undertook  ran 
proaiaed  to  exercise  ordinary  oars  and  diligence  to  safely 
keep  for  the  plaintiff  said  moneys,  securities,  «tc»,  as  she 
should,  from  tine  to  tine,  deposit  therein  for  safe  keeping, 
an  I  they  Ursula1  perait  no  other  person  to  hews  access  to  said 
safety  deposit  toox  except  th«  plaintiff**       The  remainder  of 
the  declaration  sustained  allegations  ainailar  to  thoss  con- 
tained in  the  latter  part  of  the  declaration  originally  filed 
toy  her*     To  this  declaration  the  defendant  filed  a  plea   of 
non  aaspnnelt  and  also  one  setting  up  the  states*  of  Tialtaf. 
Ths  olalntiff  filed  a  rsplioatiem,  -alleging  that   the  c*usa  of 
action  set  forth  in  her  amended  declaration  was  tha  aasse  as 
that  which  was  act  forth  in  her  original  declaration,     the 
dsf savant  filed  a  rejoinder  and  on  the  ise«*a  thus  formed, 
the  evidence  was  submitted  to  a  jury,   resulting  in  a  verdict 
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for  the  vaintlff        Judgment  in  he*  favor,  above 
referred  to. 

In  our  opinion,  the- ^  cause  of  aetion  set  forth 
by  the  plaintiff  in  her  original  declaration  and  in  her 
amended  Seclaration  ie  one  and  th<*  same.  The  essential 
element a  of  that  cause  of  action  ere  that  the  defendant 
maintained  a  safety  deposit  vault;  that  It  rented  a  boi 
in  that  vault  to  the  plaintiff  for  a.  consideration  paid 
by  herj  that  the  plaintiff  deposited  certain  money  be- 
longing to  her  in  the  boxj  that  the  defendant  thereby 
undertook  to  keep  the  money  safely  mA   return  it  to  the 
plaintiff  on  legend,  but  that  it  failed  in  that  u 
taking,  and,  on  the  contrary,  permitted  someone  other 
than  the  plaintiff  to  remove  the  money  from  the  box  and 
take  it  avay.   The  fact  th«t  the  perio-i  for  which  the  -rlain- 
tlff  rented  the  box  and  the  aaount  she  paid  in  the  way  of 
rental,  are  stated  differently  in  the  two  declarations, 
la  immaterial,  as  these  matters  are  merely  inoldeatal  to 
the  contract  of  bailaent,  i?hieh  ia  alleged  as  the  basis 
of  the  plaintiffs  cause  of  action  ia  both  the  plaint iff*e 
declarations.  Furthermore,  the  amended  declaration  is  not 
subject  to  the  plea  of  the  statute  of  limi tat ions,  because 
it  alleges  ia  subatanoe  that  the  extent  of  the  defen 
obligation  under  the  contract  to  perform,  was  to  exercise 
ordinary  care  in  keeping  the  plaintiff  •a  stoney  safely  and 
to  permit  no  person  to  have  access  to  the  boa       >ve  the 
money,  except  the  plaintiff,  whereas  in  the  original  declar- 
ation she  alleged  that  the  defendant,  by  its  contract  to  cerm 
form,  undertook  to  keep  her  money  safely  and  permit  no  other 
than  the  plaintiff  to  have  aocess  to  the  box  or  remove  the 
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money.     The  allegation  in  *hioh  she  sets  forth  her  conten- 
tion as  to  the  degree  of  care  iapo«ed  by  the  lav  on  the 
defendant,  under  the  oircumstuncee  eet  forth  in  her  declar- 
ation,   is  not  an  essential  part  of  the  statement  of  her 
cause  of  action,   Msf  should  therefore  be  treated  as  sur- 
plusage.    Counsel  for  the  defendant  in  the  brief  filed  in 
this  court, contend  that  in  both  the  original  and  amended 
declaration  the  plaintiff  has  set  forth  these  undertakings 
of  the  defen-i&nt  as  Qxpxsm  contracts  entered  into  by  it, 
the  one  declared  cm  in  the  original  declaration  being. to  the 
effect  that  the  defendant  will  keep  the  property  safely  and 
return  it  to  the  plaintiff  a&4  permit  no  etiu*  person  to 
hare  aeaesa  to  it,  e-heream  the  contract  aeol?*red  on  la  the 
amended  declaration  ia  to  the  effect  that  it  will  only  use 
ordinary  care  and  diligence  to  that  end.     In  our  opinion, 
neither  declaration  declares  on  an  express  oontraot  but  both 
are  baaed  on  an  alleged  implied  contract,     the  only  essential 
allegation  aa  to  the  implied  pzmaiaea  of  the  defendant  is  the 
same  ia  both  declarations,  namely,  that  it  would  keep  the 
money  safely  and  return  it  to  the  plaintiff  and  permit  no  other 
person  to  get  possession  of  it.     On  the  state  of  facts  set  fort] 
ia  the  declaration,  the  lav  would  impose  on  th*  defer. 
the  obligation  to  use  ordinary  cere  and  diligence  in  oaring 
for  the  plaintiffs  property,     gayer  r.   Arena  in  yer. 
110}  Sohaefer  y.  Safety  Deposit  (to..   ?si  111.  43. 

The  Ief»nd*yst,e  contention  that  the  cause  of  act  in 
•at  forth  by  the  plaintiff  in  her  amended  declaration  is  differ 
ent  from  the  one  set  forth  in  her  original  declaration,  is 
not  supported  by  the  case  of  Phelps  y.   HI.   Qent.  ft.   ;.,   Pp., 
94  111.  548,  as  the  defendant  maintains.     The  tun  declarations 
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involved  in  the  case  cited  were  baaed  on  two  separate 
and  distinct  liabilities,   one  a  liability   for  refusal 
to  receive  gmin  when  tendered  for  transportation  ani   the 
other  a  liability  far  falling  to  carry  the  grain  after 
accepting  lt«     In  the  case  at  bar*  the  two  declaration* 
declared  on  the  earn*  liability,  namely,   the  failure  of 
the  defendant  to  safely  care  for  the    laintiff^s  money 
and  return  it  to  her* 

The  defendant  contends  that  tilers  is  no  basis 
in  the  record  for  a  verdict  of  #4,000.00,   but  that  if  the 
plaintiff  was  entitled  to  recover  at  all  she  was  entitled 
to  recover  $4,650.00.     The  evidence  of  the  plaintiff 
to  the  effect  that  she  had  rait  an  aggregate  of  |49TOO*fO 
in  this  box,  and  on  one  occasion  she  drew  out  fSO.OO.     the 
$4, 700.00  was  made  ap  of  several  items,   the  asia  one  of 
which  was  an  its®  of  #4,000,00,     The  plaintiff  testified 
that  she  bad  a  mortgage  for  that  amount  sad  she  sold  it 
and  too*  the  cash  realised  therefrom  &n&  pat  it  in  this 
box.     The  other  items  consisted  of ;   0300* 06  transferred 
to  this  box  frost  one  she  had  previously  rented  from  the 
defendant,   jointly  with  another  woman,  and  §500.00  re- 
ceived frost  her  brother-in-law  as  payment  of  a  loan  she 
fcad  made  to  hia.     There  was  s'me  corroboration  of  the 
plaintiff  as  to  each  of  these  items.      The  corroboration  as 
to  the  first  item  was  documentary,     s     it   aay  well  be  that 
the  jury  concluded  that  the  plaintiff  had  the  amount  of  the 
first  item,  and  had  put  it  into  this  box,   as  she  said  she  asv  , 
but  that  they  did  not  consider  th*  proof  as  to  the  other  items 
sufficient  to  warrant  them  in  finding  the  issues  for  her  as 
to  them. 
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It  la  the  defendant's  further  contention  that 
the  evidence  showed  that  the  box  In  question  ma  not  rented 
to  the  plaintiff  but  to  her  and  a  nan  known  as  Martin  Brown,  *bo 
was  wilt-  hex  at  the  tint  the  box  wae  rented  and  wna  intro- 
duced, on  that  occasion,  to  the  manager  of  the  defendant's 
safety  deposit  vault,  as  the  plaintiff* a  husband.     The  evt- 
denoe  on  that  point  was  in  sharp  conflict •     The  plaintiff 
adult  ted  that  at   the  tisea  she  rented  the  box  Brown  was  with 
her  and  that  ahe  Introduced  bin  aa  bet  husband  end  that  she 
was  then  living  with  him  as  hie  wife,  aith  sy  bad  never 

been  worried,  and  she  had  i  huaband  living    i  I  a  rife 

living*     Plaintiff  and  her  husband  ware  aubsacruently  divorced, 
and  the  plaintiff  testified  that  she  did  not  fcnow  that  Bro*n 
was  married  and  that  she  wan  living  vita  him,  en  his  proa  lite 
that  he  would  marry  her. 

Her  tentlaoay  was  that  the  aaaagax  aaked  her  If 
the  box  was  to  be  in  her  name  or  in  here  and  Brown1  s,   tmA 
she  told  him  it  was  to  be  .In  her  name-  and  that  ®he  was  the 
only  one  that  was  t©  have  aoaaae  to  it.     That  such  was  the 
case.  Is  borne  out  to  acme  extent  by  the  fact  that  the  box 
was  put  down  on  th<*  defendant* s  records,   in  fas  anna  of 
Mae  Klinger.     At  a  later  date,  when  the  plaintiff  was  di- 
vorced from  her  hsuband,  her  ansa  on  the  defendant' a  reeorde 
vac  changed  to  Bro^m.     The  evidence  shows  that  after  this 
aoney  was  put  in  the  box,   the  plaintiff  an:?  Brown  »a4e  sever* 
al  calla  at  the  defenl  nt's  vaults  together,  and  then  one 
day  ar©1^  ap^earen  alone  and  explained   that  his  "wife*  was 
sick  •%&£  she  needed  seaa  money  and  had  sent  hl»  over  to  get 
it.     It  nsnld  seen  to  be  clear  froa  the  t^ld^nce  in  ths  re* 
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cord,   t&At  it  was  only  after  so*o  persuading  on  hit  part 
that  the  defend>int,s  manager  permitted  his*  to  open  the 
bow,  and  he  subsequently  admitted  that  he  should  not  have 
done  lt«     The  Manager's  testimony  was  to  the  contrary.     He 
testified  that  when  tb*  box  was  rented  the  plaintiff  •? 
It  was  to  be  in  her  name  but  "X  want  »y  husband  here  to  have 
aocssa  alaos*     that  he  Hum  said  that  both  of  the*  would 
have  to  sign  the  card  ft**   the  plaintiff  said  he  souls'  not 
write,   to  which  the  ra*n»ger  replied,  "all  r*  +-t.*     The 
manage*  testified  further,  "so  we  used  his  nam*  as  a  pass- 
word '  Mart  la  N* 

On  the  tttal  the  plaintiff  introduced  ib*»  declar- 
ation filed  by  h«r  in  hey  original  case  sad  alas  pleas  filed 
by  the  daf  ead&atj   imd  a  r«;:li ©atio*  filed  by  I  •  Intiff. 

These  were  no  p?trt  of  the  plaintiff1  &  proof,  fendanVe 

objection  to  thsm  should  haws  been  sustained.     Presumably 
the  plaintiff  was  endeavoring  to  prows  that  tb*  right  of 
motion  she  hs>  1  set  up  in  her  original  suit  was  the  aaato  as 
th«  one  she  was  endeavor  lag  to  maintain  in  the  suit  at  bar. 
This  was  a  question  of  law  for  the  court  and  not  a  <?u«stio$ 
of  fact  for  the  jury,  and  it  ehou   I  have  been  so  treated  both 
In  the  pleadings  and  in  the  proof,  but  wo  do  not  tMaOldOV  this 
as  any  ground  for  reversing  the  judgment,     we  hold  that  the 
causes  of  action  in  th*  two  declarations  wore  the  e*«s©  and 
that  the  evidence  in  the  record  is  sufficient  to  suiroort  the  ver- 
dict. 

The  judgment  of  the       j         I  Oourt  will,   therefore* 
be  af firmed. 

JUDQiiaHT  AJTIRHED. 

TAlfUm,   ****,    A0Q  0«OQMO»i  J.    < 
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Opinion  filed  Dec.  26,  1923„ 
KR.  JU3TIC:.  THOMSON  delivered  the  opinion  of 


the  court. 


the  plaintiff  Hoyt  brought  this  acti-  '  wit 

the  defendant  Hyan  CJoap&ny,  on  &  promissory  note  for 
$4160.00,  signed  toy  the  defendant  and  drawn  to  the  defend- 
ants ord  r  &n&  duly  endorsed  toy  it.     The  issue*  involved 
were  tried  by  the  court  without  •  ;Juxy,  after  vhien  the  court 
four*  the  issues  against  the  plaintiff  and  entered  ^udgHent 
accordingly,  to  reverse  which  the  plaintiff  hee  perfected 
this  appeal* 

The  note  in  Question  sma  executed  an*  delivered  toy 
the  Ryan  Oompany,  in  payment  of  36  tractors.     The  Hyan  Owssemy 
refused  to  pay  the  note,  ai lading  a  total  failure  of  consider- 
ation  in  that  the  seller  had  agreed  to  furnish  Perfection  Water 
Circulators*  as  a  part  of  the  equipment  0B  theae  tractors,  but 
had  failed  to  carry  out  the  agreement*   for  which  reason   r 
defendant  elected  to  rescind  the  contract.     It   ?r<  ears  from 
the  record  that  the  tractors  in  question  had  been  manufacture* 
hy  a  concern  vhich  had  gone  into  the  hands  of  a  receiver.     The 
Commerce  Trust  Company  ***  *  cr  iitor  of  the  manufacturing 
company,  and  the  latter  being  In  need  of  some  funds  to  meet 


a  payroll,  1b  •  Commerce  Trust    ;oapany  had  advanced  tboss 
funds  and  taken  warehouse  receipts  or  the  traetors  la 
question,  aa  security.     &ub*ecsuently,  the  latter  came  to 
bo  the  property  of  th«  Qoaitterce  Trust  Company.     The  tractors, 
oalled  for  by  these  receipts,  *****  in  a  warehouse  In  the  City 
of  Omaha.     The  3yan  Company  was  located  in  the  latter  oity. 
One  iioyt,   (not  the  plaintiff)  representing  the  commerce 
Trust  Company,  oalled  on  the  defendant  company  in  Caaba, 
and  entered  into  nsgotlati  ;a*  which  resulted  in  ths  sals 
of  these  36  tractors  to  the  defendiant  company.     There  vers 
a  good  Many  features  involved  in  the  negotiations,  to  ■which 
it  will  not  'be  necessary  to  refer  in  this  m9  having 

to  do  largely  with  the  possibility  of  the  defendant  company, 
coming  to  be  the  distributing  agent  for  these  tractors,  in 
the  Omaha  territory.     In  the  sale  of  these  £6  tractors  to  the 
defendant,   the  Qommoroe  Trust  Company  occupied  the  position 
of  the  seller  and  It  nor-eerm  that  the   plaintiff,  iioyt,  occupies 
the  same  status  as  does  the  Commerce  Trust  Company. 

In  contending  that  there  was  not  an  entire  fail* 
ure  of  consideration  for  this  note,  as  pleaded  by  the  defec 
the  plaintiff  takestfce  position  that  although  there  ?: 
agreement  on  the  part  of  the  seller  of  tbseo  tractors,  to 
deliver  Perfection  Mstot  Circulators  to  replace  the  cooling 
system  installed  in  the  tractors  at  the  tins  the  ssle  was  con- 
summated, such  delivery  was  not  necessary  to  the  completion 
of  the  sale,  and,  inasmuch  as  the  defsn  celwed  the  war*hous< 

receipts  for  the  tractors,   it  was  not  in  a  position  to  rescind 
the  contract,   for  a  total  failure  of  consideration,  eren  if  it 
had  not  received  the  i erf action  Pater  Circulators,     ith  that 
contention  we  are  unable  to  agree.     The  promise  to  deliver 
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Perfection  Water  Circulators  was  an  ineoearaaee  part  off 
the  contract  •  It  waa  an  inseparable  part  of  the  consider* 
ation  fox  the  not*  given  by  the  defendant*  There  was  a 
failure  of  that  part  of  tho  consideration*  A  failure  of 
an  inspearabie  part  of  the  entire  consideration  eonstitutee 
an  entire  failure  of  the  conoids  rat  Ion.   aenjeain  of  Salee, 
(1920  £d.)  p.  48S»   It  is  olaar  from  the  evidence  that  what 
tba  defendant  purchased  waa  36  traotora  equipped  *ith  reu«* 
feotion  tf&ter  airoulators,  and  inasmuch  as  it  did  not  receive 
that  equipment,  it  had  the  right  to  rescind  the  sale. 
3lyaa»  vice-president  of  the  defendant  oowpaxty,  testified 
that  whan  he  conferred  with  representatives  Q      :ospneroe 
Trust  Ooapany,  in  Qhiaago,  in  August,  191S,  they  told  him 
that  the  traotora  in  storage  In   Ooaba  were  eoulppad  with 
a  water  cooling  device,  which  was  defective  and  could  not 
be  used  and  they  agreed  to  furnish  Perfection  fater  Sireu- 
latora,  to  replace  the  device  with  which  the  tractors  were 
then  equipped.  Shortly  thereafter,  one  of  these  tractors 
wae  removed  froa  the  warehouse  in  Omaha,  by  representatives 
af  the  sailer,  and  a  deiaonstrtsttioa  of  its  mechanical  opera- 
tion was  Bade,  nd  Ryan  testified  he  told  these  representatives 
it  was  satisfactory  and  he  was  willing  to  close  the  deal 
"on  the  baaie  aa  previously  outlined.*  He  further  testi- 
fied that  the  water  cooling  system  had  been  discussed  with 
both  the  represent* tlvee  of  the  seller  in  SThleago  and  with 
those  who  demonstrated  the  tractor  in  Daaha  end  it  had  been 
agreed  that  all  the  tractors  would  be  famished  with  Per- 
feotion  aster  Olroulatore.  After  the  demonstration  referred 
to,  the  warehouse  reeeipts  were  delivered  to  the  defendant, 
and  the  defendant  executed  and  deliver©  d  the  note  sued  upon. 
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That  the  furnishing  of  the  Perfection  water  Circulators 
was  an  essential  and  inseparable  eleaent  of  the  sale,  appears 
froa  a  nuaber  of  reference**  wade  throughout  an  attended 
correspondence  between  the  parties,  *ad  the  aaae  faot  is 
also  established  by  the  testimony  of  witnesses  for  the 
plaintiff.     Howard  a.  Hoyt,  testified  that  at  the  ti»e 
tbe  deaoastration  van  made  in  Oaaba,  *We  agreed  to  furnish 
Sir.  Hyan,  at  no  charge,  with  the  Perfection  flat**  Circula- 
tors,*    Kr.   Carey,  aaather  witness  for  the  plaintiff,   testi- 
fied that  in  his  firat  talk  with  Eyaa  on  thi*  sale,  he  told 
Bran  about  the  defect  in  the  water  cooling  device,  with  which 
the  tractors  were  eoulppedj   that  stae  olreulatQ*  on  the*  was 
possibly  of  a  low  pattern  and  that  it  was  inclined  to  a 
up  too  rapidly  and  that  another  circulator  should  be  ia» 
stalled  *  *  *  and  1  agreed  to  send  out  to  hia.  Perfection 
water  Circulators  with  the  36  that  he  was  to  buy.* 

The  question  of  whether  Perfection  Sater  Circulators 
were  supplied  to  the  defendant  on  any  of  these  tractors,  prior 
to  the  resoision  of  the  contract  by  the  defendant,  in  Beoeraber 
1918*  as  well  as  the  question  of  whetker  the  defendant  sad  for- 
aally  rescinded  the  contract  at  that  Use,  was  the  subject  of 
sharply  conflicting  testlaoay.     It  appears  from  the  evidence 
that  same  circulators  were  ship&ed  to  the  defendant  at  Oaaba, 
by  the  Ooaaerce       Trust  Goapany  In  September  or  October,  but 
they  were  not  the  Perfection  fcater  Circulators,  and  this  error 
was  subsequently  adaitted,and  the  representative  of  the  Coa- 
aerce  Trust  Coatpanj  aspired  the  defendant  that  the  Perfection 
Water  Circulators  would  be  forwarded  shortly*         «*.  Hyan,  of 
the  defendant  eoapany,  caae  to  Chicago  on  ifoveabe*  8,  1918, 
for  a  conference  with  the  represent* tiros  of  the  Coaaerce 
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Trust  Soapany  and  several  of  the  latter  testified.  that  at 
that  conference  !%yan  was  asked  whether  the  Perfection  Water 
Circulators  ted  finally  arrived  and  that  he  etated,   in  gub- 
stance,   that  they  had,  and  further,   that  the  delay  had  not 
eauaed  hia  any  inconvenience  anyhow,  aa  he  had  found  that  it 
wae  too  la*«  in  the  season  to  aell  theass  tractors  ana  that 
there  would  not  fee  awteh  opportunity  of  selling  thea  before 
spring.     Ryan  denied  staking  any  such  statements  at  that  con- 
ference,    ar.  Frederle  l\  ?os*»  representing  the  Ssfeadant, 
testified  that  on  .Oeoeaber  31,  1918,  he  talked  w?ith  ■*«  Gterey, 
representing  the  plaintiff,   concerning  the  note  here  in  suit 
and  that  at  that  time  Qarey  contended  that  the  circulators 
had  gone  forward  to  the  defendant  hut  that  he,  in  the  pre- 
sence  of  the  witness,  called  up  Homrd  Scyt,  Jr.   to  asks  sure 
of  itt  end  that  after  a  telephone  conversation,  Gary  told  the 
witness  that  Btpt  had  stated  that  the  circulators  had  not  been 
delivered  but  that  they  had  all  been  crated  and  would  be  turaed 
over  to  the  transportation  company  that  day.     there  was  intro- 
duced in  evidence,  as  ono  of  the  defendant's  exhibits,  an  'in- 
voice fron  the  successor  of  the  aanuf&eturer  of  these  tractors* 
from  which  the  Perfection  ^ater  Circulators  w«re  purohae*d9 
Indicating  a  sale,  without  a  charge,  to  the  defendant  oonp&ny, 
of  *10  Perfection  tfater  Circulators,*  and  the  date  of  tS 
went  of  these  cireulators  le  given  on  the  invoice  as  *  13-31-10* , 
the  date  on  which,  ^oaa  testified  he  had  his  talk  with  Qsrey,  ae 
outlined  above,     $hen  itr.  Moward  Hoyt  was  testifying  he  stated 
thit  aa  soon  as  he  returned  to   Chicago  froa  Osi&ba,  after  the 
trip  ->n  ^hich  the  ft*asajrt*%lsn  of  the  tractor  had  been  ar.de  for 
the  defendant,  he  di rested  the  proper  party  to  have  the  defend- 
ant shipped,  i«*ediately,  "ten0  of  the  perfection  ratter  Gir- 
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aula  torn,     immediately  after  that  statement,  the  witness  was 
asked,  "How  manyT*  and  he  tfcen  answered*  "twenty-sir'',  and 
added,   "I  had  in  wind  Acne  thing  else.*      it  |  seem  fro>s 

the  invoice  above  referred  to,  dated  0ece*ber  31,  1318,  giving 
the  date  of  shipment  of  the  goods  invoiced,   *e  Deeenber  31,  1318, 
the  date  on  which  Tose  testified  Carey  told  hi»  that  Hoyt 
had  at* ted  over  the  telephone  thsfc  the  circulators  were  crtted 
and  would  go  forward  that  day,  and  from  ths*  further  feet  that 
the  invoice  calls  for  10  Perfection  Water  Circulators,  that 
the  witness  Hoyt  had  that  shipment  in  mind  when  he  was  testify- 
ing and  mentioned  that  he  had  wade  the  reouest  that  %  m&r 
ant  he  furnished  with  10  of  these  circulators* 

One  Fradenbuarg,  a  lawyer  from  Gnaha,  testified 
that  sometime  during  the  holiday  week  of  1318,  he  ©suae  to 
Ohio® go,  representing  the  defendant,   m  I  ik  with 

Garey  representing  the  aomaaroe  Trust  aomp&ny  and  advised 
him  that  the  defendant  would  not  s>ay  the  note  in  question, 
because  of  the  feet  that.  Q»rny*B  clients  had  failed  to  carry 
out  their  ooatract  "•■  ith  the  def  f :. ,  .'■•at,    inasmuch  as  they 
not  furnished  Perfection  Water  Circulators  H which  were  to  be 
a  part  of  this  equipment.*     He  further  testified  thst  ovi 
oocnslon  of  this  trip  to  Oh  1  cage  he  t*ad«  another  visit  to 
Qarey's  office  and  tendered  2S  warehouse  receipts,  each  of 
then  calling  for  one  of  the  tractors  in  question.     This 
was  the  subject  of  sharp  conflict  in  the  testimony,  Gnrey 
testifying  that  no  such  tender  was  male.     The  trial  court 
found  in  effect  that  th«  tender  was  made  and  this  court  is 
not  in  a  position  to  say  from  the  evidence  in  the  rnaord 
that  the  finding  was  a^inat  the  manifest  weight  of  the  evi- 
dence*    As  to  tfte  balance  of  these  tractors  -  four  in  number  * 
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one  was  covered  by  a  warehouse  receipt,  »M<*,  from  the 

testimony,  &p^«ar«  to  hare  beet,  lost.  The  warehouse  re- 
ceipts on  the  othor  thre?  had  been  surrendered  o$  the 
oocaalon  of  the  trip  of  the  representatives  of  the  aemmerce 
Trust  Company  to  Omaha,  for  the  purpose  of  malting  the  de- 
monstration of  these  traotern  for  the  def<     .  *n3  the 
evidence  submitted  in  behalf  of  the  d*       was  to  the 
effect  that  these  three  traetora  vera  rnanved  from  the 
warehouse  by  the  representatives  of  the  plaintiff.  It 
appnaxB  th^it  one  of  these  three  ma  later  sold  by  an  agent 
who  see**  to  have  been  representing  both  the  plaintiff 
the  defendant  and  a  note  for  $304* -  ,    eived  by  the  de- 
fendant on  account  of  that  sale,  was  sent  on  to  the  Commerce 
Trust  Oomp&ny,  but  the  testimony  is  that  the  sale  did  not 
finally  go  through  because  of  the  f  aiurm  to  furnish  the 
Perfection  Sater  Circulator  for  installation  as  a  part  of  th<* 
equipment  of  that  tractor.  A»   to  the  remising  two  tractors, 
the  testimony  of  Ryan  was  to  the  effect  that  they  were  not  in 
the  defendant's  possession*  It       >ee»  further  from  his 
testimony  that  these  two  tract©**  had  been  uaed  for  demons tra-» 
ting  purpoaes  and  that  they  were  out  in  the  vicinity  of  Omaha, 
where  they  had  been  so  used.   In  our  opinion,  the  clreuastanoen 
disclosed  by  the  evidence*  are  such  aa  to  make  it  unnecessary 
for  the  defendant  to  have  made  ft  tender  of  these  tractors,  in 
order  to  be  in  a  position  to  successfully  defend  the  suit 
brought  by  the  plaintiff  on  its  note,  according  te  Ins  testi- 
mony submitted  on  behalf  of  the  defendant,  it  appears  that  when 
the  defendant's  representative;  came  to  ohic&gc  during  Christ- 
mas week,  in  1318,  and  notified  the  plaintiff  that  the  defend* 
*nt  had  elected  to  rescind  the  contract,  &wl  made  a  tender  of 
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all  the  warehouse  receipts  in  the  defendant *s  posse 
the  representative  of  the  plaintiff  not  only  refused  such 
tender,  but  stated  that  if  the  defendant  refuse:!  to  pay 
ita  note,  the  only  oouro*  open  to  l      stiff  was  to 
sus  the  defendant  on  the  note*   In  that  situation,  any 
theT  taadax  of  the  two  or  three  tractors,  which  were  not 
cover ed  by  the  warehouse  receipts,  would,  very  apparently* 
have  been  a  wholly  futile  thing,  and  the  law  will  not  re- 
Quire  the  defend  nt  to  do  something  which,  in  the  view 
©f  the  position  taken  by  the  plaintiff,  would  have  been 
useless.  13  C.J,  Sec.  $81,  p.  633;  Puffer  v,  aradloy.  98  Ore. 
Wl;  Llndlcr  v.  Penvex.  S59  Fed.  83.   mill*  the  witneae 
Oarey  denies  that  the  defendant* a  representative  euade  any 
tender  to  bin,  of  the  warehouse  receipt*,  he  does  not   deny 
that  defendants  repreaentative  told  hia  the  note  in  question 
would  not  be  pnid  because  of  the  failure  to  deliver  the  Per- 
fection fta-ter  Circulators,  aa  agreed,  uot  does  he  deny 
telling  the  defendant!*  repreaentative  that  if  the  defendant 
oaa  not  going  to  pay  ita  note,  there  was  nothing  left  for 
the  plaintiff  to  do  but  bring  «uit  on  the  note. 

faere  ia  seas  testimony  la  the  record  to  the  effect 
that  the  Perfection  Water  Circulators  were  a  patented  article 
which  eoui<3  be  procured  in  the  open  market  ?»nd  the  plaintiff 
invokes  the  rule  of  damages,  to  the  effect  that  on  failure 
of  the  seller  to  deliver  the  goods,  the  buyer  n»y  purchase 
the  goods  elsewhere,  and  the  measure  of  damages  will  be 
the  difference  between  the  contract  price  and  the  price  paid 
to  obtain  the  goods,  and  it  is  eontendJ  &   that  if  the  seller 
in  the  case  at  bar  failed  to  deliver  the  Frefeotion  *ato? 
Circulators,  it  waa  incumbent  upon  thf  defendant  to  go  into 
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the  open  market  and  buy  then.   In  our   opinion  this  conten- 
tion has  no   application  to  th*  issues  presented,  her®,  As 
already  stated,  it  «i  a  part  of  the  undertaking  of  the 
Ooittaereo  Trust  Company*  in  making  this  sals,  to  equip  the 
tractor*  sold  with  Perfection  Hater  Circulators.  If  them 
was  a  failure  to  carry  out  that  part  of  tfe«  agreement,  on 
the  port  of  the  seller,  the  defendant  buyer  had  the  right 
to  el  eat  not  to  carry  out  the  transaction.  The  «ourt 
found  that  there  was  such  a  failure  on   the  part  of  the 
seller,  in  consequence  of  which,  the  defendant  buyer  did 
sake  such  an  ©lection,  and  so  informed  the  representative* 
of  the  seller. 

The  plaintiff  contend®  that,  even  on  the  assumption 
that  the  agreement  to  furnish  Perfection  Water  Circulators 
wa*  an  inseparable  part  of  the  plaintiff's  undertaking,  and 
even  on  the  assumption  that  this  undertaking  on  the  part  of 
the  plaintiff  had  not  been  fulfilled,  at  the  time  the  defeat* 
ant* s  representative  oaia©  to  Chicago  during  the  'Cristas* 
week,  in  1318,  when  the  defendant  claimed  to  haw*  rescinded 
the  contract,  it  should  be  held  that  the  defendant  was  not 
then  in  a  position  to  rescind*  beoaune  the  plaintiff  had 
not  undertaken  to  furnish  the  Ferfestion  Vater  Oiroulatora 
at  any  specified  time,  sni  therefore  the  law  would  imply 
an  obligation  to  furnish  them  within  a  reasonable  time* 
The  plaintiff* s  position  or  this  point  night  be  wsll  taken 
if  the  plaintiff  had  not  had  a  reasonable  time  to  furnish 
the  Perfection  Circulators  and  if  no   complaint  bad  been  made 
to  the  plaintiff  by  the  defendant  after  the  making  of  the 
contract  and  up  to  Christmas  week  of  1918,  when  the  defend" 
nnt  reeoinded.  In  that  situation,  the  law  might  require  the 
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defendant,  toefere  rescinding,   to  notify  the  plminfciff 
that  in  ri«w  of  the  failure  of  tb*  latter  to  furnish 
the  eirculators  it  would  rescind  the  contract,  unle*     they 
were  forthcoming  within  a  specified  time, 

there,  toy  refusion  of  the  inactivity  of  the  parties, 
it  might  toe  considered  that  there  had  been  &  waive*  of 
tain  of  the  provisions  of  is  contract  entered  into  toy  them, 
it  1»  doubtless  the  law  that  before  either  •  r,«m  to  « 

strict  requirement  of  performance  of  the  term*  of  the  eon* 
traet  by  the  other,  he  wemla  b©  obliged  to  give  that  other 
reasonable  notioe  of  euoh  intention,  in.  wNter  ta  fee  in  a 
position  to  rcoQiad  or  place  the  other  party  in  1       »itio«  of 
default  on  th«  contract,     fl&toum*»to,jfo^i»ft  *Ml2*.  »•   3*1*  » 
poller  Ooal  Co..  lfll  111.   app.   661*       and  It  may  toe  that 
if  the  period  of  the  inactivity  of  the  partis*  is  too  long, 
and  if  there  is  a  lapse  of  an  unreasonable  ti..r,  th«  parties 
nay  lose  the  ri^ht  to  deelars  a  forfeiture,  even  after  eueto 
notice*     Hilliston  on  Contracts,  sec,   833,     But  that  is  not 
the  situation  disclosed  by  the  evidence  in  this  record*     On 
the  other  hand,   it  appears,  the  contract  having  been  en  tewed 
Into  early  in  August,  that  as  early  as  August  32,  the  plain- 
tiff notified!  the  defendant  that  a  Perfection  water  Olrcula- 
tor  had  been  forwarded  to  the  ;iefeadant,  by  express,   isaae*** 
lately  after  the  return  of  the  plaintiffs  representative 
from  Omaha,  on  the  occasion  of  the  demoast ration  tri 
that  the  b&lanca  sou- 4  be  nrranged  for  upon  notice  from  the 
defendant  that  they  were  desired*     The  evidence  further 
shows  that  under  date  of  September  33,  the  defendant  wrote 
the  plaintiff,  announcing  the  sale  of  the  one  tractor  which 
was  sold,  and  tfce  plaintiff  was  notified  that  they   did  not 
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hav*  a  perfection  Jiroulator  fox  that  tractor*  "which  is  a 
part  of  said  attachment**     Up  to  this  tl&a  the  d*fetv 
had  not  trace ived  any  Perfection  Circulator**     in  this  letter 
the  defendant  goes  on  to  say,  *fheee  were  to  have  come  to 
us  Immediately*     Ke  shall  he  inolined  to  believe  our  future 
transaction  will  oe  unsatisfactory  if  we  find  it  necessary 
to  write  for  these  single  pert**  after  the  sale  is  made, 
w*  would  advise,  if  you  cannot  give  your  personal  attention 
to  *11  transactioj**,  that  you  take  the  fatter  up  elth  the 
proper  party  and  insist  that  these  parts  hare  prompt  atten- 
tion*9    It  would  *erv*  no  purpose  to  detail  further  evids mm$ 
of  ®hloh  considerable  is  to  toe  found  in  the  recorm*  indicating 
the  repeated  and  persistent  attempts  to  get  these  Circulators 
from  the  plaintiff*  as  agreed*  and  the  representations  of 
the  defendant  that  unless  they  were  supplied  it  would  to* 
quit*  impossible  to  successfully  handle  the  tractors  and  sell 
then.     It  i*  apparent  frost  the  evidence  in  the  record  that  the 
prot*aoted  failure  of  the  plaintiff  to  furnish  the  Circulators 
as  agreed  was  unsatisfactory  to  the  defendant*     Certainly 
the  period!  from  august  to  December  or  January*  was  more  than 
a  reasonable  time  for  the  performance  of  this  part  of  the 
contract  by  the  plaintiff.     In  eituatio|ss  which  require  a 
buyer*  before  the  actual  assents  si  on  of  a  contract,  to  notify 
a  seller*  who  has  agreed  to  supply  »  specified  article*   that 
unleaa  this  is  done,  the  buyer  will  rescind,   that  requirement 
Is  for  the  purpose  of  both  notifying  the  seller  of  the  buyer's 
posit isa,  and  giving  the  seller  a  reasonable  tirae  within  which 
to  perform*     $e  think  the  circumstances  disclosed  by  the  evi- 
dence in  this  record  are  auoh  as  to  show  that  the  plaintiff 
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sup- lied  with  both  of  these  elements.     The  plaintiff  knew 
before  the  contract  washalf  a  moatb  old  that  the  defendaat 
vat  in  iaacdlate  aa*d  of  the  <*lreul*tors  a  ad  was  asking  that 
they  »e  forwarded  without  any  d>  lay.     According  to  the  plain* 
tiff* a  own  contention  they  were  an  article  which  could  ba 
bought  in  the  open  market  and  no  excuse  ia  offered  for  the 
plaintiff *3  failure  to  supply  than*     The  repreaentatives  of 
tha  Gosamerce  Trust  Company  had  told  .  aintiff  of  the 

necessity  of  these  Vatar  airoulatora,  in  order  to  make  tha 
tractors  work  properly,     the  w&a  trying  to  induoa 

the*  to  hurry  the*  along,  and,  as  already  stated,   they  had 
aore  than  a  reasonable  time  to  supply  them*     Moreover,  it 
•herald  be  notsc!  that  whan  the  plaint  if  fa  representative 
waa  notified  In  December,  that  the    .  at  had  t  to 

reeeind  tha  oontraot,  so  claia  was  made  that  the  plaintiff 
waa  entitled  to  further  opportunity  to  dr liver  the  Circulators, 
before  defendant  would  be  in  a  position  to  rescind.     Under  the 
circumstances,  we  are  of  tha  opinion  that  the  defendant  was  in 
a  position  to  rescind  without  any  feraal  notice  thai  fee  would 
do  so  at  some  specified  time,  if  there  waa  further  delay. 

We  find  no  error  in  the  record  and  for  the  £ere» 
going  reason*,  the  jud^taent  of  the  Municipal  Court  is  affirmed* 

Jl  • 

faYUm,  P.J.     KB  OtOOJtaGR,  J.   OOtfQUfU 
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Opinion  filed  Dec.  26,  1923, 


UK.  JUSTICE  TH0N80I  delivered  the  opinion  of 


the  courts 


By  this  appeal  the  defendant  tfray  seeks  to  reveres 
a  judgment  for  the  sum  of  fS91U01,   recovered  by  the  plain- 
tiff in  an  action  of  the  first  class  in  the  Munieip.nl  Court 
of  Obie&fft* 

The  plaintiff's  claim  was  baaed  on  a.  written  ©cm- 
tract  »mm  for  the  erection  of  &  fire-escape  en  the  dafendr 
rnt'a  building,  and  ale©  some  inside  metal  work,   in  connec- 
tion with  the  alteration  of  the  building  for  use  as  a  hotel, 
for  whien  the  contract  provided  the  plaintiff  was  to  reeeivo 
#4S00«00,  and  a  supplemental  contract  providing  for  an  in- 
crease of  $?6S«00  in  the  amount  ^hlcb  was  to  he  paid  the 
plaintiff  for  th»  work  covered  by  the  contract.     The  defend- 
ant had  made  a  payment  of  |3#00C.00«     In  the  execution  of 
the  work  th*re  e-re  *  number  of  extras,  ordered  by  the  de- 
fsndaat  and  furnished  by  the  plaintiff,  wfcioh  are  not  in 
Question  here.     Including  these  extras,  the  amount  which  the 
plaintiff  claimed  was  due  him  from  the  defendant  was  #3932. 81, 
after  crediting  the  payment  of  #3,000.00.     The  plaintiff 
ale©  claimed  interest  vhlefc  broupftt  the  total  amount  sued 
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for  up  to  $4630.61,     The  defendant  Admitted  that  all  of 
the  -work  called  for  by  the  contract  fesi  he  en  properly 
and  satisfactorily  done,  but  that  the  erection  of  the 
flre-esoaps,  by  tt  -ntiff,  had  not  been  accomplished 

-ithin  a  reasonabls  tine  and  that  by  rem eon  of  the  delay 
In  the  execution  of  th«.t  part  of  the  contract  the  defer 
bad  been  delayed  In  opening  hie  hotel,   to  his  great  damage. 

the  defendant  filed  a  olaltt  in  the  nature  'of  a 
set-off  to  recover  the  isjsngs  he  alleged  he  had  suffered  by 
reason  of  this  delay,     the  defendant  also  claims**  that  the 
part  ot  the  plaintiff**  claim,  represent sd  by  the  #765. 
ealled  for  by  the  second  contract,  should  not  be  allowed 
by  reason  of  the  fact  that  the  defendant's  promise  to  pay 
that  amount  was  without  oon&i'ier&tion,   inasmuch  as, 
Ing  to  the  defendant's  slain,   the  work  to  be    tone  by  the 
plaintiff  under  that  contract,  was  the  eane  work  covered 
by  the  original  coats-act.     The  defendant  nine  claimed  that 
be  was  entitled,  to  certain  credits  end  allowaneee,  for 
which  the  plaintiff  had  net  provided  in  the  statements  he  had 
submitted,  nor  in  the  statement  of  his  claim  as  filed  in  the 
Municipal  Court*     In  hie  statement  of  clai     of  seteoff,  the 
defendant  also  claimed  an  item,  of  #800. 00,  whiSh  vas  the 
value  of  sextain  brass,  nhlem  bad  been  removed  from  the 
defendant's  building  in  thf?  oourse  of  the  alterations  and 
remodeling.     The  plaintiff's  contract  called  for  certain 
work  in  connection  stth  the  elevators  and  the  -levator  cages 
and  doors.     In  connection  *ith  the  changes  In  the  elevators, 
this  braes,  which  was  in  th«  protecting  partition  *fcien  sur- 
rounded the  elevators  originally,  was  claimed  by  the  plain- 
tiff under  •   olzuse  la  the  specif i oet ions  covering  the  eleva- 
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tor  work,  residing,  *the  old  doors,  tracks,  etc.  are  to  ba- 
the property  of  this  contractor." 


the  trial  court  instructed  the  jury,  as  a  matter 
of  law,  that  under  the  evidence  the  Aef«a&a»t  had  waived 
any  breach  of  tha  contract,  by  reason  of  delay  in  its  per- 
formance up  to  September  37,  1913,  anl  that  it  was  Iot  the 
jury  to  determine  fro»  the  evidence  what  was  a  fstir  &nd 
reasonable  ti  e  to  perform  the  contract  after       te, 
and  whether  or  not  the  ti  at  of  the  performance  by  the 
plaintiff,  aa  shown  by  the  evld**nee#  was  reasonable.  The 
original  contract  was  dated  May  3,  1916.   It  contained  no 
stipulation  aa  to  the  time  within  which  the  «&rk  in  ques- 
tion was  to  be  performed.  In  &  letter  of  the  smate  date, 
which  was  sent  by  the  plaintiff  to  the  dsfsnd&at,  with 
the  oontr  ot,  the  plaintiff  wrote,  *in  accordance  with  our 
understanding,  we  will  start  work  on  fbls  at  ono®.*  Such 
being  the  contract,  it  waa  iaeuaabent  upon  the  plaintiff 
to  start  the  work  called  for  by  the  contract  and!  ooatplete 
it  within  a  reasonable  tiae.   In  support  of  his  appeal  the 
defendant  contends  that  the  trial  court  erred  in  instructing 
the  jury  that  tfeayt  bad  been  any  waiver  on  his  part  with 
regard  to  the  time  of  pc-rforaanes;  first,  because  the  plain- 
tiff dii  not  plead  a  waiver  of  any  breach  of  the  contract 
on  his  part,  **u*  pleaded  perforwmoe  of  the  contract  %oeord- 
ing  to  all  its  terns}  snd  second,  because  even  if  the  plain- 
tiff had  so  pleaded,  the  question  of  waiver  *sa  one  of  fact 
for  the  jury  to  consider  and  not  a  eruestioa  of  law.  In  our 
opinion*  no  question  of  waiver  can  properly  be  said  to  be 
Involved  in  this  o&se,  but  any  error  th^re  taay  have  been 
in  instructing  the  jury  on  that  subject  was  hars&ees,  In&sauch 
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as  w«  are  further  of  the  opinion  that  under  the  evidence 
the  plaintiff  ieshow*  to  havs  performed  the  contract.     In 
other  words,  in  em*  view  of  the  case  the  plaintiff  dirt 
construct  the  fire-escape  in  -ueation  within  a  reasonable 

and  proper  time,  which  w&a     is  requirement  under  the  con- 
tract*    Although  th*  oontmot  was  entered   into  early  in  «*ay# 
MM  the  plaintiff  undertook  to  start  the  work  at  onoe  and 
complete  it  within  a  reasonable  tine*  the  work  w**.s  not  fin- 
ished until  late  in  govemner.     A  somber  of  *-itnes®ee  testi- 
fied as  to  shat  a  reasonable  tise  for  doing  thie  work  • 
be  and  the  periods  they  named  warded  from  ten  days  to  ninety 
daya.     But,  the  evidence  discloses  whjt  th«  vlalntiff  did  not 
finlah  the  construction  of  this  ftre-esoape  before  sovember* 
The  manage*  of  the  plaintiff 'a  business  testified  that  a.t  soon 
ma  Ike  oontrnot  in  question  mmd  b#$n  entered  into*   the  plain- 
tiff •»  drafting  force  went  to  work  on  Hie   contract  an.5  «ad* 
up  their  shop  drawings,  rhioh  drawing  were  submit  ted  to  the 
defendant's  architect  and  approved  by  him.     The  drawings 
wars  then  taken  to  the  Fire  Frev^ntion  Bureau  of  the  aity 
of  Chicago  and  they  were  approved  by  that  bureau  sonatina 
in  June*     Under  the  ordinances  of  the  City  of  Chic  go  It  was 
necessary  to  have  these  drawings  approved  by  the  Department 
of  Buildings  of  the  City  of  Ohloagm,  before  a  permit  *ould 
is«us  and  the  work  could  neooeed*     It  appears  f rasa  the  evi- 
denoe  that  the  inspector  attached  to  the  latter  department* 
in  the  courae  of  Ms  duties  was  asking  inspection*  of  ths 
defendant's  building  in  connection  with  the  alterations 
wer~  toeing  made  on  it,  and  when  the  plaintiff  submitted  the 
drawings  covering  the  flrei-eeeape,  this  inspector  was  called 
in  and  Joined  *ith  the  others   in  the  consideration  of  the 
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drawings,   MM  that  at  that  tl»e  the     napector  stated  that 
the  wall  to  *hloh  the  fi re-eooa pc  was  to  be  attached*  was 
not  of  sufficient  strength  to  e*rry  it  and  that  there 
wou'  d  have  to  be  some  steel  put  In  before  the  drawings 
©o^d  b«  ny  roved*     The  plaintiff 'e  rafniger  testified 
further  that  he  then  went  back  to  the  defendant  and  dis- 
cussed the  situation  "ith  him  *ac  Irter  they  both  returned 
to  the  Building  Department,  *vnd  the  representative*  of  the 
department  repeated  the  situation  to  the  defendant  a*  they 
had  outlined  it  to  the  witness*     The  defendant  at  that  tin* 
•aid  he  was  *  going  to  look  into  it**     Later  on  the  plaintiff's 
manager  had  a  number  of  conferences  with  the  defendant  and 
different  plans  were  dismissed  for  the  strengthening  of 
the  wall,  or  tfce  erection  of  such  additional  steel  »*He  as 
would  persiit  the  erection  of  the  firc-eso^pe.     the  witness 
referred  to  testified  tb*t  these  conferences  extended  over 
a  period  of  six  weeks  or  two  months*     On  or  about  August 
lt   the  defendant  asked  the  plaintiff's  aanager  for  a  copy 
of  the  drawings,,   saying  he  wanted  to  take  the  natter  up 
with  sons  architects  and  see  what  they  thought  about  it, 
and,  at  the  defendant's  request,   the  plaintiff  nailed  a 
copy  of  the  drawings  to  a  firm  of  architects  in  the  01  ty 
of  Chicago*     Sometime  later  the  plan  to  be  used  in  meeting 
the  objection  of  the  Department  of  Buildings  was  agreed 
upon,  *nd  the  plaintiff's  manager  testified  that  he  tm6 

Lefend&nt  then  drew  up  an  agreement  covering  the  extra 
steel  work  and  the  plaintiff  then  began  to  fabricate  the 
steel*     This  agreement  was  then  offered  in  evidence  and 
received  without  objection.     It  is  referred  to  in  the 
record  as  olauatiff's  rrhibit  5*     »«  are  unable  to  find 
any  euch  exhibit  within  the  abstract  or  t  -  •» 
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susasbly,   It  is  the  i*upple«ental  ngr«*aent  c  .saibar  37,   to 

which  reference  has  Already  be%n  made*     This  teas  signed  by  the 

latlff'a  .;'ii»gti,  representing  the  plaintiff,  and  by  the 
defendant.      It  is  written  up  on  tha  defendant's  letterhead* 
It  8*11 a  for  an  ad;!iti -n<l.   $7ft$.00,  which,   according  to  the 
agrees&ent,  the  defendant  promises  to  pay  "in  order  not  to 
delay  the  work  further".     The  defendant  refers  to  this  agree* 
aent  as  a  "holdup".     Tha  plaintiff 'c  .^oaition  ;    it 

was  for  the  additional  steel,  occasioned  by  the  faqulraamrtf 
of  the   Oity   Depart sent  of  Buildings.     The  perait  foT  the  wort 
was  inly  issued  by  tha  dep&rt?a«nt  about  a  aoath  later*   aad 
in  leas  than  a  saoath  after  that  the  fire-aaaape  was  ooanlet*    , 

It  is  the  contention  of  tat  k  under 

his  contract  tha  plaintiff  was  required  to  ©rest  this  fire- 
•aeape  within  a  reasonable  t&sfrj   that  such  reasonable  ti 
90  days  fro*  Kay  3,   191©,   at  the  outside}    sad  that  thia  eh-.: 
be  considered  tha  ©ass  without  any  consideration  of  the  ooa- 
ditlo|J,  of  the  wall.     In  our  opinion,   such  8  position  is  entire- 
ly untenable.     The  work  necessarily  had  to  be  thin  fh& 
building  ordinances  of  the  City.     Soma  of  the  delay,   iac< 
to  the  procuring  of  the  pamlt  for  the  building  of  this  fire- 
escape  aay  properly  b*  charged  to   t             iatlff.     Tha  wall 
was  th'             .h&at's  wall,  not  the  plaintiff's  anil.     From  the 
evidence  referred  to,   it  would  aee«  that  the  plaintiff  and* 
©Tsry  reasonable  effort  to  expedite  the  natter  an?  assist  the 
defendant  in  meeting  the  requirements  of  the  Oapartae&t  of 
Buildings,    so  that  the  parralt  could  be  is-ued.      Xn  ths   course 
of  the  trial,   in  connection  *ith  his  objections  to  certain 
evidence  that  was  offered  on  this  subject,    counsel   far  the  defendant 
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stated  to  the  court,   in  substance,   that  under  the  contrast 
the  plaintiff  had  obligated  himself  to  erect  the   firs-esoape 
on  this  wall  &nd  that  he  was  therefore  obligated  to  do  it, 
whether  the  City  Building  Xtopartneat  thought  the  wall  was 
strong  enough  or  not;   that  if  the  mil  tiiraed  out  to  be  hol- 
low,  ae  it  did,   it  was,  nevertheless,   incumbent  upon  the 
plaintiff  to  fulfill  the  contract  and  put  the  fire-eseape 
on  the  wall  a&d  if  sonothiag  was  needed  to  strungthan  the 
wall,  befora  the   Oity  Departnsnt  of  Buildings  would  permit 
this  to  be  done,  it  was  up  to  the  plaintiff  to  do  it.     The 
tri  -1  court  disagreed  with  eownsels  objection,  observing  that 
It  was  up  to  the  defendant  to  furnish  the  wall  to  put  the 
fire-esoapo  on  and  if  the  wall  was  weak  sad  unfim,   it  was 
the  defendant's  burden  to  strengthen  it,         Sa  this  the  trial 
court  was  not  in  error,     Wm  therefore  hold,  as  I  , , 

the  defendant  bad  no  basis  for  Ms  ftl&tni  by  way  of  set-off 
for  dsjHsgM  alleged  to  have  been  occasioned  by  the  delay  in 
the  construction  of  the  fl-rc-escape. 

The  defendant  further  contend®  that  the  trial  court 
errei  in  instructing  the  jury  to  include  interest  in  their  ver- 
dict.     In  this  connection  tan  defendant  ©alls  attention  to  the 
brass  item,  his  t&nta  being  that  the  quantity  of  brass  removed 
tvtm  the  elevator  walls  did  not  belong  to  the  plaintiff  under 
the  tersia  of  the  contract  and  specifications  and  that,   therefor** 
the  defendant   »\  ited  with  its  value,  and  it  is 

argued  that  this  was  a  question  of  fact  and  was  an  unliquid- 
ated matter  and  that,   therefore,   the  plaintiff's  Olala  was  not 
one  on  which  interest  should  be  allowed.     The  same  contention  wa 
nada  in  connection  with  certain  other  items,  of  the  slain  which 
the  defendant  filed  by  way  of  set-off.     If  ^e  consider  that  the 
plaintiff's  olaln  was  a  liquidated  elais,   it  oould.  not  be  con- 
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verted  into  an  unliquidated  claim  merely  by  the  defendant 
interposing  eertalm  Item*  of  an  unlicui dated  nature,  &a  & 
eounter  claim  for  damage*,  which  claim  was  di tallowed. 

But  the  plaintiff  succeeded  in  recovering  only 
a  part  of  the  amount  he  was  claiming,  being  unntiweesrful 
to  the  extent  of  the  amount  claimed  to  be  due  under  the 
supplemental  contract  and  also  an  item  of  $40*00,     Even 
on  the  theory  that  this  might  defeat  the  plaintiff's  elate 
for  interest  on  the  amount  he  dii  recover,     we  are  of  the 
opinion  that  the  judgment  appealed  from  should  not  be  dis- 
turbed*    as  we  read  the  evidence  in  the  re cor 1,   the  amount 
claimed  by  the  plaintiff  Wider  the  supplement*!  contract,  one 
for  the  ertra  steel  work  occasioned  by  the  weak  wall  md  in 
that  view  of  the  case  the  plaintiff  was  entitled  to  recover 
that  amount*     Apparently  the  trial  court  instructed  the  Jury 
to  disregard  that  item  on  the  theory  that  the  consideration 
for  it  was  time  rather  than  extra  materials  and,  therefore, 
that  it  was  without  consideration.     The  interest  allowed  by 
the  jury  is  substantially  the  same  in  amount  as  the  sum  "which 
the  plaintiff  claimed  was  due  under  the  supplemental  contrast* 
We  are  of  th«  opinion  that  substantial   justice  has  been  lone 
between  the  parties  and  we  shall,  therefore*  let  the   judgment 
appealed  from,  stand,     fooler  ▼.  Herr.  157  111.  5?. 

It  ie  the  defendant *e  content!  vn  that  the  tsisl 
momnt  •rr^i  in  overruling  his  objection  to  the  testimony  of 
the  plaintiff1 s  manager,  referring  to  a  conference  he  had 
with  the  defendant  in  December  1916,  or  Jewelry  1917,  the 

contention  being  that  this  testisaony  related  to  a  compromise. 

In  our  opinion,  the  ruling  of  the  court  referred  to  ^s.s  not 
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erroneous.     The  defendant1*  position  appe rently  la  that 
the  $768»0O,   qalled  for  by:  the  supplement?*!   contract 
was  &  "holdup".      It  ia  thus  refOTrod"  to  several  tlmSS   in 
the  ra oordU     The  testi-nony  introduced  by  the  plaintiff 
with  reference  to  t?*ls  conference  tends  to  show  th»t  inls 
was  not  the  defendant's  position  at  the  tine  he  was  being 
naked  to  pay  the  hill  just  after  the  -*?©rk  was  completed. 
The  plaintiff's  manager  •testified,  with  referenoc  to 
this  conference,   that  when  he  talked  with   the  defendant 
about  thin  account  the  latter  **!&  *He  was  willing  to  pay 
this  bill  as  a  total  but  he   felt  on  a ©count  of  this  steel 
<*ork  he  shoui.i  have  n  deduction  of  |SO0*     i»*     furthermore, 
this  testimony  do*a  not  refer  to  any  offer  of  eompronlso* 
in  order  to  avoid  litigation,  but  is  rather  in  the  nature 
of  an  admission  of  liability  and  that  olass  of  evidence  is 
adoissible.     JHtUttlJ  *•  Mstt&flbi  S3  111.  App*   184. 

It  is  the  defendant*  s  further  contention  that 
the  verdict  and  judgment  appealed  from  are  erroneous*  In- 
asmuch as  the  defendant  was  --:ot  given  credit  for  the  value 
of  the  brass  removed  from  the  building  by  the  plaintiff. 
In  the  first  place  there  ia  no  competent  evidence  in  the 
record  as  to  the  value  of  the  brass,  assuming  the  defendant 
to  be  entitled  to  it.     The  only  testimony  offered  as  to 
its  valus  was  that  of  the  defendant  to  the  effect  that  hs 
was  offered  $500*00  for  it*     It  is  true  as  title  defendant 
points  oat,  that  although  no  objection  was  made  to  that 
testimony  the  court  atruok  it  out  m&  asked  the  witness  if 
he  know  what  the  value  was,  end  no  replied  that  he  only 
knew  what  he  was  offered.     Of  course,  what  the  do fondant 
was  offered  was  not  com  intent  evidence  of  its  value,     Sut, 
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beyond  that,  we  are  of  the  opinion,  that  the  rotation  of 
whether  the  plaintiff  was  entitled  to  the  brass,  under 
the  clause  In  the  specif  1  cations,  to  *hicb  reference  has 
heretofore  been  made,  was  a  question  of  fact  for  the   Jury 
to  pace  upon,  and  wo  cannot  any  that  In  finding  that  the 
plaintiff  wa«  entitled  to  it,   mi  therefore,  that  the  de- 
fendant *as  not  entitled  to  a  credit  for  it,  the  jury 
found  against  the  manifest  weight  of  the  evidence* 

The  final  contention  wade  by  the  ?i  fendant,  in 
support  of  his  appeal,   is  to  the  effect  that  the  plaintiff 
▼as  not  entitled  t#  the  |ft§*$@  called  for  by  the  euppl** 
sent*!  oon tract.     Assuming  that  to  he  the  omse,  the  defend- 
ant  is  not  in  a  position  to  urge  it  ae  a  reason  for  the  re- 
versing of  this  judgment  *   inasmuch  en  the  court  instructed, 
the  Jury  in  accordance  with  that  very  content  in,  ar— 

ently  the  jury  eliminated  the  item,  and  it  is  not  included  in 
the  judpsent  appealed  from. 

Wt  find  no  error  in  the  record  and  therefore  the 
judgment  of  the  tfn&ielpal  Court  is  affiraed, 

judousbt  iitinaBk 
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Opinion  filed  Dec.  £6,  19&3. 
MR.  JtfSTIC       K  delivered  the  opinion  of 


the  court. 


John  Moekler  filed  a  elai*  againet  the  Estate  of 
Xnte  £•  degeeohke,  deeeased,  in  the  Probate  Court  of  Cook 
County,  and  after  a  hearing  in  thai  court,   the  claim  wee 
si  lowed  for  the  sum  of  $980, 00,     An  appeal  was  preyed  and 
allowed  to  the  Circuit  Court  of  Cook  aounty,  where  a  trial 
de  novo  was  had,     the  is«uee  being  presented  to  a  jury*  result* 
ing  in  a.  verdict  in  favor  of  the  claimant  for  $500.00,  ai&tf  in- 
terest froa  the  Ante  of  the  filing  of  the  clcin  U  rebate 
Court.     Judgment  was  ctuly  entered  in  the  Circuit  Court,  on 
that  verdict,  froav  which  the  administrator  has  perfected  this 
apnea! • 

John  Mooklv*  &nd  £»te  X.  Begteehke,  the  deee? 
were  brother  and  slater,     the  dale,  on  srhiob  the  Judgment 
appealed  front  waa  ^nt^red,  ens  based  on  an  alleged  loan  fron 
Mockler  to  hie  eiater.     Tha    :©nly  contention  MUN  by  the  ac> 
ainlatrator,  in  support  of  l  '1,   i*  that  the  court 
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admitted/material  and  prejudicial  evidence,  and  penaittad 
counsel  for  the  claimant  to  eroee~sxaains  witnesses  on 
natters  which  were  not  proper  subject  of  oross^x&fflinatlan. 

The  administrator  of  th«  ©state  of  the  dfceased,  was  her 
busbr-md,  and  the  only  other  heir  was  an  adopted  daughter. 
The  projudlci&l  saatter  complained  of  tended  to  show  that 
the  deceased  and  her  husband  were  not  on  good  terns;   that 
the  husband  bad  filed  divorce  proceedings  against  hie  *lfs; 
that  she  loat  her  Rind  and  finally  committed  sulci  d> ,  i»o 

that  there  wfirs  some  pesuliar  eirouwatanees  about  t  tion 

Sf  the  daughter  referred  to.     All  these  matters  m*r«  wholly 
Immaterial  to  the  is\ues  which  were  presented  to  the  $ury 
for  ite  consideration,  and  it  Is  also  oleer  that  their  ad- 
mi  as  ion  would  tend  to  prejudice  the  administrator,  who  was 
def>mling  the  ol^im,   in  the  ©yes  of  the  jury,     it  Is  clear* 
therefore,  that  the  objections  uniss  were  interposed  to 
these  natters  should  nave  been  irastalntd  hare 

been  kept  out  of  the  record, 

I*  are  of  the  opinion,  however,  that  this  judg* 
ment  should  not  be  disturbed.     After  a  hearing  in  the  Frobate 
Court,  th<*  claim  in  oration  was  allowed,  tad  an  the  evidence 
which  was  material,   and  which  was  presented  to  th*   jury  in 
trial  da  novo  in  the  Olrouit  court,  eliminating  all  the 
immaterial  and  prejudicial  matter  gsttptaftlMNt  of,  there  cov.  M 
have  been  no  verdict,  which  semis'  be  held  to  have  been  ***• 
ranted,  other  Vasal  one  in  favor  of  the  cls.i«ant« 

The  only  ieaue  of  fact  presented  to  the  ;}ury  wae 
the  cuestlom  of  whether  the  claimant  had  loaned  his  sister 
1500.00,  as  he  alleged*     On  that  is~ue  there  was  direct 
affirmative  testimony  frosi  several  ritmessce,  and  ns  direct 
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testimony  to  the  contrary* 

One  Donovan,  a  lawyer,  testified  that  on  ttay  5, 
1318,  the  deceased  called  at  his  office  and  nonsuited  hia 
concerning  the  Making  of  her  will,  and  on  this  occasion  she 
told  hia  that  she  had  borrowed  tSQC.QG  from  her  brother  'ohn# 
which  the  was  yoing  to  uae  to  restodel  her  house,  sad  that 
she  wanted  the  witness  to  include  in  her  will  a  beoueet  of 
$500.00  to  her  brother,  so  that  she  would  be  sure  he  would 
get  the  money*  One  Oillespie  testified  that  on  May  3,  1318, 
the  claimant  Cockier,  who  wms  an  uncle  of  the  witness,  borrow- 
ed |100*00j  that  he,  the  witness,  turned  this  sjomey  over  to 
Mockler,  in  the-  rooming  house  where  Mockler  rooaed;  that  the 
deceased,  Sate  £•  Begsaohke,  was  there  at  the  time  sad  in  the 
presence  of  the  witness,  .cockier  gave  her  1$  •      i  testi- 
fied further  that  she  stated  that  she  was  going  to  do  seat 
work  on  her  building  and  would  use  the  aoney  in  that  con- 
nection, and  also  that  she  had  sonsy  on  deposit  in  the  bank 
at  Harvard,  Illinois,  but  was  going  to  leave  it  there*  On 
cross-examination  the  witness  stated  that  when  ^ookler  asked 
hia  for  the  #100*00  he  told  bias  he  wanted  it  to  Make 
to  give  to  his  siiater.  The  witness  further  testified  that 
Mockler  did  not  get  any  paper  fro®  the  diseased,  when  he 
gave  her  the  none*,  and  that  Mockler  repaid  one  half  of  his 
loan  in  about  two  weeks  and  the  other  half  about  ten  days 
later.  He  also  testified  that  the  deceased  asked  .-odhler 
to  look  after  the  work  that  was  going  to  be  done  on  her  house, 
and  see  that  it  was  done  properly.  This  houae  v&s  losated  in 
Chicago  and  the  deceased  and  her  husband  lives  in  Kansas  Oity, 
and  she  aa.de  the  alleged  loan,  anrt  arranged  for  the  doing  of 
work  in  question  on  her  house,  on  the  occasion  of  a 
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brief  visit  tn  Chicago. 

On©  aitelia  testified  that  in  May,  1918,  as  a 

sub-contractor,  he  di3  soma  work  on  a  building  b© tonkin* 
to  the  deeensed,  and  that  he  saw  Mookler  about  the  build- 
ing  a  number  of  ti»»es,  and  that  i<ookler  took  out  the  build- 
ing perait  for  the  doing  of  the  work.     Cms  Ricks  testi- 
fied that  he  was  a  tenant  of  the  dt ceased,   living  in  the 
bull ling  on  whioh  the  *ork  in  question  was  donej   that  in 
May  1918,  he  talked  with  her  about  .putting  in  some  nee- 
foundation  work?   that  she  stated  she  waa  going  <3own  that 
afternoon  to  meet  her  brother  John  end  that  she  intended 
getting  the  noney  from  him,     Thie  ^dtnass  then  testified 
that  he  aeked  the  de ceased  whether  she  wanted  him  to  over- 
look the  work  for  her,  and  ehe  replied  that  her  brother 
John  would  take  oare  of  that,     m  also  testified  that  he 
saw  Cockier  around  there  nearly  every  day  while  the  work 
was  being  done.     On  Gross-examination,  the  witness  fixed 
the  date  of  this  conversation  Pith  the  d*>©e&aed,   when  she 
•aid  she  wae  going  down  to  get  the  money  from  her  brother, 
a  a  Siiay  3,  1918,  and  he  aaid  he  remembered  the  date  beoause 
he  gave  the  rent  to  her  on  that  date. 

On  behalf  of  the  estst*  it  was  stipulated  that  if 
a  eertain  witness  were  present,  be  would  testify  to 
that  on  lay  3,  1918,  the  deceased  drew  1500  from  the  bank, 
where  she  had  her  account,   in  Harvard,   Illinois,  zn&  that 
after  such  withdrawal,  she  had  a  balance  of  8l,03S«0C?  in 
the  Bank.     One  Oeorge  Begeschke,  a  brother  of  tbe  husband  of 
the  decease-!,  testified  that  when  the  deceased  and  her  husband 
visited  Chicago  in  1918,  they  stopped  at  his  home;   that  on 
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that  oeoaal  n  the.  da ©eased  told  hlia  ahe  waa  a&king  %  <non*» 
tract  for  ao»e  foundation  work  on  her  cottage  and  that  ah* 
would  gp  to  Harvard  and  gat.  tha  »on«y  to  pay  for*  this  work 
and  turn  it  ore*  to  hlmj   telling  fcl*  the  price  sea  i  be 
#865*00*     Zltella'e  testimony  was  that  ha  received  #35  .     , 
for  his  work.     George  Begeaohke  testified  that  tha  deceased 
told  bin  to  see  that  the  work  waa  y  donej   that  aha 

lift     hi*  noma  on  May  3,  1918  and  earn*  back  the  following 
day,  aaying  ahe  had  been  to  Harvard  to  get  the  m  nay,  and 
at  thia  tine  aha  turned  over  to  him  #365*00*     The  only 
other  testimony  ens  hy  Frank  Bagesohke  and  the  adopted 
daughter,  Clara  3eg*aehke»  to  the  effect  that  they  had 
never  heard  either  the  deceased  or  her  brother  say  anything 
about  any  loan  having  been  aad©  to  her  by  her  brother* 

On  the  foregoing  evidence,  a*  already  st  ted.  we 
are  of  the  opinion  that  no  verdict  of  the  jury  ooul  i  be  per» 
nitted  to  stand,  ether  than  the  one  la  fr.vor  of  th«  cliln* 
ant*     Therefore,  although  we  believe  error  «&a  committed  by 
the  trial  court  in  the  natters  complained  of,  we  are 
further  of  the  opinion  that  it  was  not  such  aa  would  w?\r* 
rant  a  reversal  of  the  judgment  appealed  fr&m. 

For  the  reasons  stated  the  judgment  of  the   Mr- 
eult  Court  is  affirmed* 

tmam    * 
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Appellant.  \     2  32  I,  A,    624 

UK,   nOSZBin  JTJiinc  THK  omiOM  OK   THi2   COURT. 

This  is  an  appeal    from  a  judgitent   -g^infet  defend:  nt 
for   0t99O0«   entered  by  the  Circuit  Court  of  Cook  County  on 
January  13#   lfc,;>-3»  in  an  action  for  d«»sges  for  personal   injuries* 
The  Jury  fCind   the  d^fondnnt  ?*uilty  and  assessed  plaintiff •§. 
damages  at   312,000  •     Plain  tit:    r  -Kitted   $3,000  from   the    amount 
of  the  verdict. 

pril  1'"-,    19S80   about  2:30  ©•clock  p.n.   ulaintiff, 
accompanied  by  her  five-year  old  daughter,    »/««  a  passenger  in  a 
closed  taxieab  of  defendant,   a  etnsen  carrier  of  passengers. 
Immediately  before   the  accident   the   cab,    driven  by  defendant's 
chauffeur,     »olf,   was  moving  weat  on     right-weed  avenue,   Chicago, 
in  ftlMut  the  middle  of   the   street,    at  a  rapid  rate  of  speed* 
approaching  Racine   avenue,   a  north  and  south  street  intersecting 
right  wood  avenue  at  right  angles.      M  auto   truck  was  moving 
south  on     acine   avenue,    also  at  a  n  pi  J.    rati  of  speed.     It  reached 
the  intersection  just  before   the  cab.     It  had  the  right  of  way, 
and    *mlf  saw  it   emprnsflhlng  the  intersection  from  his   right.     He 
testified   in  *ubstance   that  he  uaeuned   the    'ruck  would  continue 
going  south  in  Haolne  avenue  after  reaching     rightwood     venue; 
thnt,   acting  upon  this  assumption,  he  slightly  checked    the  apeed 
of  his    ton  «o   as   to   allnw   (fee    *.  nack  t.o  paaa  in  front  of   it;    that 
when  the   cab  whs  abou  I  ^rtsn  with  the   east  curb  line  of  Racine 
*venuet    Mri    the   truck  was   Mil   toward    the   center  of    the   inter* 
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a«ction,    the  driver  of  the    truck  mil^nly  turned  It  to   the  left 
to  go  east  on  -.rlghtwood  avenue;   and  the.t,   to   *evoid  an  acaident," 
ho   («olf)   tuiekly  turned   the  cab  to   the  northwest  and  slightly 
into  Kecine   awe  MM,    end  lust  "missed   the    truck."     as   to  whether  tho 
truck  actually  turned  a«ut  on     rightwood  avenue   the   testimony  la 
conflicting.     Plaintiff  testified:      *The   truck  continued   «outh; 
there  was  no  sudden  turn  of   the   truck  to   the  east,    that  1   noticed." 
irlaintlff  also  testified:      *;*■  w©  opyroaohed  ftacino  avenue   tho 
driver  was  going  at  a  very  high  speed  *   *  and  I  had  Juot  matte  up 
my  mind  to   tell  him  to   slacken  up  when  we   reached  Kocine   avenue, 
and  tho   truck  too  coming  oouth  *  *  blowing  it«  whistle,*     Both 
streets  Bt  and  mtur  the  intersection  were  paved  with  asphalt, 
and  within   tho  interaction  each  w>  a   arched   to  he  middle, 

having  a  iffmftft  art  each  corner,  about -one  foot  lower  than  the  level 
of    the  Riidao.8  of   the   ntreet»  and   the    crosa-wolke.     This   construction 
produced  an  abrupt  hill  or  elevation  n<?ar   tho   curbs   at  »*ob  corner. 
After   tho  cab  had  passed  behind   the  truck,    -elf  abruptly  turned 
tho    cab  "southwest  to  got  back  into   the  street-   (   rifhtwood) ,   and, 
then  golmg  r>t  a  speed  of  about  12  miles  per  hour,   no   ho   testifies, 
paooed  over  the  drain  at  the  northwest  corner,  just  mlOslng 
curb,   and  up  and  over  the   swell  or  hill  of  the  west  cross-walk. 
There  was  a  severe  jolt  and  plaintiff  was   bounced  upward,   and  her 
head   « truck  the   top  of    the   cab  *ith  su«h  force   as  rendered  her 
temporarily  unconscious.       elf   testified  that  ho  stopped  about 
15  feet  west  of   the   corner,   got  out  of  the  cab,    asked  plaintiff 

I   ho   could  do  for  her  and  went  to  a  nearby  shop  an«  got  her  a 
glass  of  water;    that  the  roaeem  he  stopped  was,   first,    to   find 
out  whether  he  had  hurt  plaintiff,   and,   secondly,  whether  he  hod 
hmrt  his  car;   and    thr<t,   subsequently,  he  drove  plaintiff   to   her 
destination,   a.  out  four  miles  away.     Plaintiff  testified  in  sub- 
stance   that  at  the   time  of  the   accident  she  Has  in  excellent 
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henlth,    though  abnut   thro*  months  pregnant;    that  when  she  re- 
gained  consciousness     olf  wau  giving  her  a  glaec  of   eater;    that 
ahe  had  pains  on  the   top  of  her  head,  down  her  opine   end  .-.croat 
the   small  of  h*  r  back;    thwt  on  arriving  at  her  friend's  house 
she  walked  unassisted  frost  the   cab  to  the  door;    th?  t  while 
chatting  with  her  friend  h«r  pains  continued  and  shout  3  o'clock 
p.m.    she  went  to   the  bathroom  and  passed  a  large  clot  of  blood; 
that   she  remained  at  her  friend's  house  until  about  7  o'clock 
p.m..   when  her  husband  nulled  and   took  her  hone  in  an  automobile; 
that  her  peine   continued    luring  the  night  pjid  she  could  not  wleep; 
that   *he  folt  diary  ctnd  nauseated;    that  the  family  physician,   W»# 
Linnell,  was   telephoned  for;    tiaat  he  arrived   the  fallowing  morning 
and  began  treating  her;    thut  during  the  dny  she  had  a  second 
hemorrhage;    th-t  the  pnins  in  her  abdomen,  beck  and  head  kept  in» 
creasing;    that  Uri  Linnell  preMcribed  root  and  quiet,  gave  her 
opiates,   and  she  remained  in  bed;    thnt  her  arms  amw  hack  and  other 
parts  of  her  body  became  black  tmd  blue  and  her  even  discolored; 
th*vt  a  day  or   two    thereafter  ahe  fend  a   third  hemorrhage;    that  Or. 
Linnell   continued  to  tre«t  her  drily,  endeavoring  to  prevent  a 
miscarriage;    sad  th  <t  about  It:  d«*y%  after   thf  .it,  her   con- 

dition not  improving,  she  was  taken  to  a  hospital  and  Br.  Linnell 
called  in  consultation  Br.  Goldapohn  (a  well  known  surgeon 
specializing  in  abate tries.)     It  further  appears   from  the 
te    timony  of    the   two  doctors   that,  after  plaintiff  arrive^    nt 
the  hospital,   further  <«f forts  for   two  di?ya  were  made    to  avoid 
performing  fm  abortion;    thnt  finally  it  was  decided,  bec&suse  of 
plaintiff's*   Tispid  pulae.   continue*?  psilna,  etc.,    that    the  p>ir- 
foming  of  an  abortion  Ml  necessary  to   save  her  life,   which 
abortion  woe  finally  consummated  by  Dr.  BOaaojM&m  by   the  use  of 
an  instrument;    that  on  the   following    day  indloctione  of  a 
hemorrhage   into   the  abdomen  appeared  and  1ft*.  fiol&oytihn  called 
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£>r«  Byford  In   consultation;    that    thereupon,    to   atop   the  hemorrhage, 
a   second  operation  wks  performed,    consisting  of  cutting  through 
the  outer  walls  of  th*  abdominal  cevity,   stopping  the  hemorrhage 
and  cleaning  out  the  abdomen;    and  th*t  it  wm>  Racer tainad  -to ring 
the  second  opr- ration   t.h at   there  was  a  rupture  of    the  wom"b  causing 
the  hemorrhage.     It  further  nppears   th«t  plaintiff  whs  in   the 
hospital  for  about  four  week?*;    th;**   ah*  was   confined   to  her  bed 
for  about  the   s*sae  length  of   time  after  she  ewe   taken  hone  from 
the  hospital;    that  after  her  mtu-m  home  »r,  kinna-ll  on*  her 
every  day  for  two  wrekfl  vrvi  t?v?;ry  oth*r  day  for  about  a  month; 
i-nd   thct  sine?  July,   li22,   aha  has  not  been  under  the  core  of   any 
physician.     Plaintiff  fur  titer   testified   that  at  the    time  of   the 
trial,   Dfircemher,   18  !   .   she  had  not  regained  her  footer  health 
and  strength;    that  ahe   j;till  had  severe  y»«ins;    that  she   suffered 
from  painful  SK-nstru&tion,   a  condition  not  existing  before  th* 
accident;    that  ahe  wsi^hed   140  pounds,  while  before   the   accident 
ahe  irei^ed  170  pounds;    rnd   thnt  there  *sm   tenderness   and   «>ain 
in  the   region  of   the   11th  and  12th  riba  noer  the  spine,    the  pain 
being  mor«  no  tie-fable  •when  ;?he  leaned  over. 

Defendants  counsel  contend  that  the  evidence  does 
not  establish   th  t   the   driver  of    the   cab  was  guilty  of  any 
negligence.       e    think  it  does.     TlM  driver  of   the*   ceb  approached 
the  int«reection  <*nd   the  truok  at   toe  great  a  speed.     Me  allowed 
the  moving;  c*b  to  get  tor?   close   to  th*    truck,  which  hod    the 
right  of  way.     He    took  a  chance  on  the  assumption  th  ruck 

would  continue  i*oing  aouth  at  the   aam*r  rate  of  speed  and  would 
not   tarn   to  the  left  into   Rrigmtwmed  avenue.     Assuming   that  th* 
truck  ii  i   so   turn,   a*  he  soys,  he  was  suddenly  confronted  with 
an  emergency,   but  it  van  one  of  hia  own  negligent  creation, 
To  avoid   a  collision    rith  th«  truck  h©   woe  obliged   to  suddenly 
turn  the   cab  to  the  right  into  ?incine  avenue*  and,  Just  missing 
the    truck,   he  abruptly  turned  the    csb  back  into     right  wood 
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.avenue,   «.n<l,   without  checking  ita  speed  or  bringing  it  to  t  »top, 
lie  negligently  ran  over  the  uneven  portions  of  the  street  t*toioh 
he  saw  or  should  have  seen)   at  the  northwent    »rntr  of  the  inter* 
section,    at  ouch  ■  rate  of  spec d   th-  t   the  cab  w«a  sever ly  jolted 
end  plaintiff  injured.     And  we  do   not  think   th  t   there  ie  any 
merit  in  counsels*    further   contention  th/ t  plaintiff  was  guilty 
of   contributory  negligence,   barring  a  recovery.     In  a**nlund  v. 
Roctefora  &  Intcrurban  ^y.  Co..    308  III.   Ww.   346,   it  ie  said: 
•The  ae/jligence  of    th«  driver  in  solo   tihavgm  of  a  vehicle   crmnot 
necessarily  be  imputed  to  a  pas  enger  in  the  vehicle.     A     «sseng«r 
in  the  vehicle,   if  he  is  caring  for  hia  own  interests  i>nd  safety, 
should,  when  he  lsurns  of  a  threatened  wcaident  end  has  an  oppor- 
tunity to   avoid  it,   W&wm  the   driver  of  the  vehicle."        lesrly, 
under  the  facts  and  ciraui«ts;noe«  in  evidence,   it  cannot  be   said 
thnt  plaintiff  learned  of  uny  threatened  accident  in  timft   to  warn 
the  driver  of  the   cab,   or  had  any  opportunity  of  avoiding    the 
accident  which  ae  ually  occurred. 

I>ef  anient*  a   counsel  ».loo  contend   th.  t  no  serious  injury 
was  proximately  produced  by  uhftt  happened   to  plaintiff   vhile  a 
passenger  in  ttu-    ceb,    th  t   the  verdict  of  the  jury  ta<&  se   ei- 
exoesaive  as  to  in -ilea  to  pension  and  sympathy  for  plaintiff  on 
the  part  of  the  jury,   and  th^t  the  Judgment  entered  upon  the  re- 
mittitur is  likewise  exaeasive.       the  case  wrs  tried  on  plaintiff's 
behalf  on  the   theory  that  the  abortion  neceeanrily  perfemed  upon 
plaintiff  in  the  hospital  about  1     aeys  after  the  aeeident,    the 
rupture  of  her  uterus,   ami   the  hemorrhage  which  followed  necessitating 
the   second  operation,   were  all   to  be  attributed   to    the  severe  in- 
juries which  she  received  when  pregnant  and  -anile  a  passenger  in 
the   cab.     :jefend»,nt'8  counsvvfl  sspis  in  substance  th*t  it  warn  not 

necessary  to  perform  the  abortion,    th*  t  it  was  not  r«?eort«d   to 
because   of    the   injuries  plaintiff  received  while   in    the    cab,   but 
because   of   the  predisposition   to  miscarriage,    and    that  the  abdominal 
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op«r   tion  wfcg  made  neeeesary  by  reason  of  &  puncture  of  her 
uterus  effected  through  the  negligence  of   th«  op  r   tor  «»t   the 
time  of   the  performance  of   the  abortion.      After  careful  exemln&tion 
of   the  present  record  we  do  not  t  ink  that  the  evidence  su&t&lne 
counsels'    contentions,  or  .  rgumente,  or  any  part*   thereof, 
think  th  t    %ha  ,}ary  wer«  fully  •.?  rranted  in  believing,  &a  from 
their  verdict  they  probably  believed,   thnt  the  Injuries  plaintiff 
received   in   the    cab  brought  about  o   condition  which  necessitated 
the  perforw?meo  of   th*    abortion*    th  t    th*  same  waa  not  negligently 
perfome?!,    that  plaintiff  di<!  not  have  *  prediapOHitlon  to  mis- 
carriage,  and    th  t  the  second  operation  was  necessary  to  save  her 
life.     Furthermore,  it  appear  a  that  plaintiff  K»«d   reasonable  ears 
in  tho  sanction  of  the  physiclfeft  first  culled  to  attend  her.     tit. 
Linnell  w*»   the  f«mily  physician,   in  *>hom  she  faaa  confidence;   he 
waa  in  good  repute  as  a  physician;    and  it  waa  natural  for  her  to 
call  him,   who  had  been  her  pi  y  a  i  clan  for  fcbeut  ?M  yesrs  aM  who  had 
attended  her  at  the  birth  of  her  living  daughter*     He,  for  her, 
celled  Dr.  Ooldspohn  in  consultation  alter  she  waa   taken  to    the 
hospital,    and  the  latter  was  a  skillful  and  able  surgeon  of  many 
years'   experience  in  obstetrical  cases.     Mven  if  mistakes  ware  smde 
in  believing  the  performance  of  an  abortion  to  be  necessary,  or 
in  the  operation,   such  ml^takees   cannot  be  availed  of  by  defendant 
(Chiosgo  City  >>y«   Co.  v.  feaJdar.   ***  ***•  »**•   ***!     Pullman  i>*laoa 
Car  Co.  v.  Bluhm.   Iu9  ill.  ft  ,    25;     Varla  ty  kfg,  Co.,   v.  Laudator, 
227  111.  »*,   35;     Village  .v«ay  v.  Lea,  124  111.  *#»•  307,  399.) 

hile  it  waa  plaintiff's  duty,  after  aha    received   ths   injuries  in 
the  cab,    to  use  r*nujonable  cure    to  effect  a  speedy  end  cample  to 
cure  of    those  Injuries,   and,   to   that  and,   to  also  use  ^ees^nable 
*®r*   to  employ  physicians  of  ordinary  skill  and  experience   to 
treat  her,  she  was  not  required    to  eaploy  the  highest  madieal  skill 
which  might  be  found.     And,  ho  said  in  th*  aaxby  caae,   aapraft 
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(p.  276);      "All   ths   law  rehired  was  th at  oh*  exercise   auoh 
prudenoe  a»  men  and  woman  of  ordinary  Judgment,  under   lik-    air- 
cumataneefi,   would  exercise   in    the    choice   «f   physicien."   sBd   the 
mesne   to  he  used  to  affect  «   recovery.     Slat  *ha  not  nn  insurer, 
hound   to  not  at  her  peril,   >  nd   If  she  exercised   rei  -enable 
in  selecting  her  phyuiclans  and  in  the  employ  of  oth-  for 

hor  recovery,  if  her  phyaioi  ait  r.ade  n  win  take  in  the    treatment 
applied  hy  then  to  her  or  the  ne&ns  employed  fnile**   to  effect  a 
cure,    then  ehe  may  recover  for  the  entire   injury  vhich  >»he  hoc 
sustained,    to  the  ion   (if  the   injured  person  u»e»  ©rdin  ry  e^re 
in  selecting  a  physician  and  in  the   empleynent  of  the  moans   to 
effect  a  cure)  regards  an  injury  rer?ultin#  from   the  mie-takr*  of  a 
phyaisicn  or  from  a  failure  of   the  nwsMn  employe d   to   effect  a  cure 
aa  a  part  of  the  immediate  and  direct  dc«««nd  which,  naturally  flew 
from  the  injury.*     lor  can  it  avail  defend ■■•nt  under   the  facte  die* 
closed   to  urge   the  ©xeesaivenese.  of  th*  wr.rdiot  oddauoe  of  plain- 
tiff* a  predisposition  to  nlsenrrlage.  If  any  there  van*     8no  ean 
recover  for  the  full  results  naturally  flowing  from  injuries  re» 
eeived,   even  though  there  was  pro -existing  disease,  weakness*  or 
predisposition,      (ghioago.  vity   ;-y,  .Co,   v#   oaxfty,   813  111.   2T4# 

fraction  3».  t.  May,  221  ill,  II  ,  ge  of 

Sethnn.Y  ▼•  n£fe  £*££&•) 

It  ia  also  urged   font   the   trial  oourt  erred  in  permitting 
oortsln  of  plaintiff's  wltnoossa   to  answer  certdin  questl0.no.       e 
do  not  think  that   the     lleged  errors,  if  any,  vers   such  rant 

a  reversal  of   the  Judgment* 

vomplaint  is  made   last  the  oourt  allewer  n   to 

certain  long  hypothetical  bastions  asked  of  olalmtif    '  ^art 

witneaaea,  doctors  Linneli,  ttoldapoha  end  Kins'*     ?he  argument  is 

t,    the  particular  not  tors  inquired  about  not  feeing  disputed,   the 
sfticatiena  put  hy  plaintiff*  -    attorney  to   the  witnesses  did  not 

contain  all   the  facta  and,  henoe,    Dm  Jury  were   probably  irislod  hy 

the   opinion  expressed.      We   have   examined   the   questions    and  do  not 
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reversible 
think  that   the   court  commit  t<».l   any^Arrnr  In  allowing  miHwri 

thereto.     ..•.©me  of   the  f*toti*  stated  in   th*     *u*fctionB   wr«  <\ ie» 
puted,   and  while  all  th©  fattta  in  avldanoa  were  not  included, 
yet  the  esbenti«l  f»ot«  according  to   plaintiff's   theory  of   the 
ease,   ond  which  ber  evidene*  tended  to  en & tain,   were   cor     •  in 

the    mestions.      Thic  is  all  that  was   required,      (Howard  v.  J^ooJ^ 
185  111.    552,    ^60;      gg&g&j  -tern  Illinois,   n.   Co.  v.      all.'.c.e, 

202  111.   129#   133;      People  v.  Peary.  3»7   III.  608,    515;      M---gjkr  y. 
Greenswey,    3fi«  Ved,  He£.   ltd,   203.)     I:    defendant*  a  attorney  be- 
lieved  tr    t  all   the  relevant  footsc   vhieh  night  have   '4  baring  upon 
the  opinions  of   the   witwmseo,   were  not  included  in  the   fiuestionn. 
such  omitted  gratters'  yhould  have  been  brought  to   the  attention  of 
the   e&tHtosea  at   the   tint*  upon  »ro«s-<  Kaminatlen.      (_  ct<rc 

Illin?>ij-      .     ..,-   v.     fallaae.   90S  III.  I8t,   1S5j      ghic. 
▼•  fo*R<*y.    83W  Sal*   39.   40.)     InO^T.  iryo3r,«   2y4  XXX«  »   cited 

by  defsni  nt'e   counsel  tl  in  their  point,  none  of    the  f^cts 

•f  ths;t  cose,  unlike  th»j  prtjsent  ease*  vms  dispul    .„  it  is 

said  in  the  court's  opinion  (p.  546}:      •If    the   facts  are  disputed 
the  party  examining  th«  natAOOS  may  include  in  the  hypothesis  only 
those  facta  which   the   evidence  on  his  aide  tends   to  provt  ,  &n<i  it 
will  be  for  the  ,1ury  to  »&y  whather  the  ffu.ts  eta tad  have  been 
proved  or  not  »nd  accept  or  reject  the  opinion  accordingly.* 

It  is  also  contended   that   the  giving  of  instruction 
3,  of      -        v  -    ,l;dntif     and  referring   to   the   etneetion  ©f 
constitute-*  r  >vwrsibl<».  ?rror.     The  argument  is   that  the  instruction 
did  not  embody  the   thought  that  plaintiff 'a  injuries  mu^t  ha    the 
proximate   result  of    thy   accident.      In  our  opinion  there-    ia  no  merit 
in  the   csntsntlon.     In  another  given  Instruction,    it  farad  by  defend- 

,    the  Jury  were  plainly  told  that  plaintiff  *s  Injuries  nu 
shown  to  have-*  be«n  the   result  of    the   occurrence    somplalned  *f.     It 
is   th«*   rule   thfii   instructions  must  be   aanaidarad  as  a  saril    ,     : 
the  fact  that  aw  element  la  lucking  in  on*  instruction,   which  does 
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not  direct  k  verdict,    is  not  ground  for  reversal,   if  the  lacking 
element  is   supplied  by  other  im>  taction*.      (Beldler  y.   King. 
20$  III.  803,   .314;     flfoloogo  Union  TranHlffl  "ff ,  v.  killer,  21a 
111.   4»,    5<3«)  ind  we  do  not   think  th  >t  the  triol  court  erred 

la  I  to  (;ive  refused  instruction  no*  1,  offered  by  defend* 

ent.     It   contained  several  f,»  suisptionfc  unwarranted  by  the  evi- 
dence fend  ms  otherwise  faulty. 

nrting  no   reversible  error  in   the   record   the  jadpssnt 
of  the  Circuit  Court  la  ttffjrmi* 

inWSBe 
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Thio  is  «n  appeal  frora  h  d   ere*  of  fere  closure   entered 
by  th«   ffiroftat  Btitfft  of  Cook  County  on  i>ccewto«r  16 »   193$ •     The 
trust  deed  in  question  mi  executed  on  ESeaieaaer  1.   1>9$D,  by 
defendant/,    Charles  0.  &lll<*r  and  wife,   and  s«cur        -        sajaumt 
of    their  five  notes,  of  ovcm  date,   for  $£tl  h.     The  fimt 

note  raatursd  on  Juru'wy  1,   19:  1,     n-..\   the  affeart  on  or  before 
Septeaber  1,   1953,    nil  drawing  interest.     Th?y  w#re  given  in  part 
paynont  of  the   purchase  priow  of  certain  real  estate*   iaorevad 
with  on     partw-nt  building,   in  !  i.ic.550,   Illinois, 

By  the   truot  deed,   in  uau<  1  form,   said  defendants 
covenanted,   inter  alia,   that  they  *ould  pay  the  iadeate&aafti 
provided  In   the  notes,    rIso  nil  faafts   levied  on  the  prsaiees 
*»•  end  when  th»-   »;aie  shall  beoeei*   du<<*  attd  payable,"  mat 
they  would  not  suffer  atp  aech*tnic*s  ii*n  to  Attach  to   the 
preaises.     It  provided   faa%«   in  taaa  of  '.'"fault  in  tae  payment 
of  any  note,  or  accrued   interest  thereon,   ftlli   such  default  con- 
tinued far  50   days.    Dm    whole   indebtedness  should  ft  once  bocein* 
due  and  payable,    at    the  taction  of   the  holder  •without  notice;" 
that  upon  the  filing  of  •  bill  to   foreclose    the   onurt  ifii.iht 
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appoint  a  ruaeirer  without  notice;   end   taut  ell  expenses  incurred, 
in  explain  ant1  a  behalf,    "including  reasonable  solicitors*   fees" 
night  be  paid  by  complainant  and   should  become  so  much  ad  4tlonal 
indebtedness,  oto. 

Tho  bill  was  filed  on  Juno  30,  10*21,     It  is  allege*  that 
default  has  been  made  in  the   payment  of  #£,80©,   en  tho  note  falling 
due  on  JaWMrjr  1.  1921.  and  of  .curued  interest  thereon;    thnt  tho 
general  taxes  for  the  year  1998,   levied  and  assessed  against  the 
promises  «uU  amounting   to  11,300,  hare  not  been  paid;    that  notice 
of  ftmeehojiieln  li«n  feta*  been  filed  againat   the  premises   in  the  sum 
of  $600;    and  that,   by  reason  of   these  facto   the  complainant,     ob- 
inson,   as  the  holder  and  owner  of  all  of  the  notes,  haw  elected   to 
declare,   and  hereby  does  d^slare,   the  whole  of   the   indebtedness 
immediately  due   and  pssyaale.       It  io  further  alleged    ti  at  -hurles 

•   FftWOTM  now  appears   to  be    the   r  ;u:s©rd  owner  of  the  promises,   sub- 
ject  to   tJhe  trust  deed;    that  on  or  about  ->eptemb*:-r  4,  19$..-,  Miller 
and  wife  executed   another  truest  deed  conveying  the  premise*  to 
Kurt  1*  Beak,   m   trustee,    to   occurs  18  no  tens   therein  rt« scribed,  - 
1?  beia&  for  $9tt     saeil     nd  %  for  §4«.8t$9   all  executed  by  Killer 
and  by  him  endorsed;    that  the  holders  nnd  owners  of  said  18  notes 
are  unknown  to  complainant;    tmti  th  t  the  general  taxes  for  the  year 
1931  are  now  a  lien  upon  the  premises.     The  bill  prayed   ttaat  Miller 
and  wife,   Kurt  RU   <?aak,    indiwi  iually  and  as   trustee,  the  unknown 

holders  and  earners  of  e«<id  IB  notes,  and  other  parties,  be  made 

i. 
defendants,   and  also  that  o  reo*  l?ar  fieadejftto  ,1ft.,  to  be  appointed. 

In  the  day  the  bill  wan  filed  an  application  for  the 

appointment  of  a  receiver  was  Bail   '*nd  notice  given.       bile   this 

application  was  pending   Beak  paid    s**ld    taxes  for  the  y*af   19  2£,   and 

on  July   13,    19  31,    filed   vn  affidavit  aliening  that  fact,   '*nd  also 

that  "the  Mechanics*   lisn  claim,   heretofore  filed  ag<4n-*t  oaid  real 

estate,   in    -he   sum  of     600,  has  mean  duly  rel^aed  of   r*te:or&**     On 

the   »«<»e  day  Book,  Miller  and   wife,  and  Gannon  "by  Kurt  R.  Beak, 
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his  attorney  in  f*ct#"  filed   th«ir  Petition, verifies  by  Beak. 
prvrinsc  thnt  sone  one  of   thum  he  flowed   to  give  n  bond  in   ileu 
of   the  s*p  ointment  of  a  rocairfav  &a$.   th»t  ncnlc  be  p*rmitte'l   to 
retain  possesion  of    the  premise  a  and   continue  to  collect  the 
rente,  ponding  the  litigation.     It  is  Alleged  in  the  petition 
thet  Cannon  is  a  resident  of  California,    nud   that  he   *h»»  here- 
tofore  constituted  Kurt  I.  Weak,  his  authorised  agent  and  attorney 
in  fact  for  the  purpose  inter  alia  of  uaing  '  eueh  me^iairaa,   I  eg  si 
and  equitable,   <:.«   in  hie   (B*ak*s)  discretion  ssay  be  deemed  proper 
ar*g  necessary  to  enforce   the  payment  or   the  security  of  uuch  rente, 
etc.,  or  to   s*oure  «nd  maintain  poeseealon  of  said  premises.*" 
Beak's  bon<i,  with  surety,   in  the  sum  tff   :-10,00Q,   mem  subaeouently 
filed  m&  approved  and  eonplaimint'i!  motion  for  fcyay  was 

denied.     After  the  present  appeal  had  been  docketed  m  this 
appellate  court,   cempltvtmmt  made  h  motion  for  the  up -ointment  by 
this  ewrt  of   •   receiver  of   the  premises,  basing  his  motion  on  the 
alleged  fact  the.*  t   the  general   taxes  aesesned  agndnat   the  premises 
for  the  yei-***   1931,   «il6   due   end  payable  on  or  befare   April   Zfc,   2 
had  not  been  paid,     the  motion   *&s  denied. 

Killer  and  wife  *ml   Beak,   o«  August  6,   1931,  filed  an 
answer  to  the  bill,  denying  some  of   the  material  aliagatiaiM 
thereof,   and   alleging    Ckat  Beak  tud   paid  the  1936   taxes   tsin  due 
season*  end  tht-t  the  gem  were   *na   longer  a  lien"  on  the   premises; 
that  on  Or  aaettt  *T li nut? ry  1$,   1981,    "in  consideration  of  the 
guarantee     of   the  note  maturing  January  1,   1921,  by  Kurt    t«  * 

and  in  sCeavdafUM  with   '<rr-*ngements  then  sflti   there  effected,"   com- 
plvinant  ngT*«4  to  extend  the   time   off  payment  of  a&id  note,    "pro- 
vided payments  of    |SO0  on  account  of  principal  were  male  every 
60  days,     ,nd  the  balance  paid  on  or  before  one .ye«.r  after  the 
3«te   thereof  j  ■   that  defendants"  have  eo»pll?d   -*ith  the   terms  of 
said   ^extension  agremsemij*  th«t  "an  a  prt  of  said  extension 
i  rreement*   it   was   agreed  between  eomplsinont  and   Beak  that,    in 
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the  «went  Beak  mode  good  in  his  guaranty,    the   said  note  or  #ft, 
•was  to  ho   turned  over  to  s *id  Beak  uncancelled  but  bearing  the 
clause   to   the  effect  thot  It  wua  subrogated    to   the  payment  of   the 
other  notes  described  in  aBd  secured  by  said  deed  of  tract;"   th*t 
on  or  about  June  lfl,  1921,   said  Beak,   desiring  to  honor  his  guaranty, 
inquired  of  complainant  the  amount  3a«  on  said  note,  and  upon  being 
adwiacd  on  June  24,  1931,   &■  to  anid  amount,   "tendered  to  solicitors 
for  complainant  'prior  to   the  institution  of    this  section)   the  amount 
then  claimed  to  be  due,  but   th  I      solicitors  refused  to  accept 

ouch  payment  so   tandarod,    -3nd/or  to  deli  to  r  said  note  to    the 
defendant  ***ak  un3an««lled;  *  and  that  3eak  hai   at  all  times  been      • 
ready,   willing  and  »bl«   to  pay  to  complainant,  or  upon  his  or     .  , 
the  sum  so   tendered,   and    -till  offers?   to  pay  said  «um  so  dr. 
owing  apor;  aa&d  note  in  accordance   -vith  said  extension  Agreement, 

So  replication  was  ev«r  filed   to   the  answer.     :.iw.ch 
of   the  other  defendants  as  were  personally  serred  wer«*  ted, 

wenrioe  was  had  on  defendant  Gannon  by  publication  and  by  the 
clerk  mailing  notice,   and  upon  the  unknown  holders  anA  owners  of 
the   18  notes  by  publication.     In  the  publication  notice  it 
recited    thnt  suasions  had  baen  issued  against  defendants  returnable 
on  the   3rd  Konday  of  July,   IBS!,    (July  10),   and  that  the   suit  was 
still  pending.     In  th«  certificate  of  publication,  filed     ©pteaber 
30,   1921,   it  waa  atatad   that   the   first  publication  waa  made  on  July 
26,  1921,    and   the   last  on    -ugust  16,   19  1.     Cannon  and   said  unknown 
holders  and  owners  were  defaulted  by  order  entered  on  r  4» 

1921. 

thereafter,  on  motion  of   complainant  sad    after  notice, 
the  cause  was  referred  without  objection  to  a  master  in   chancery, 
before  whom   considerable  evident*  ,  oral   and  documentary,   was  intro- 
duced by  both  parties.     His  report  wara  filed  on  ./aigc  at  88#lt88»   in 
which  he  found   that  &11   the  mat -rial  allegations   of  the  bill  had 
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been  proved,   and  recommended   the  foreclosure  of  the  truet  deed 
for  the   amount  of  $28,101.23,   which     included  $2,500,    as  fee* 
for  complainant*  e   nolirdtore,   oat   which  amount  for  fees   the 
master  found   to  be  r  reawonuhl*"   amount  und«r  all  the  foot*  in 
evidence.     The  ejections  of  defendants,  Beak     nd  I  liicr  and 
wife   to   the   report  were  ord«r  d    to   stand  as  exceptions,   which, 
except  those   to   three  unimportant  findings,   w«»re  ewerruled  by 
the  court,   «nd   the  report   mm   confirmed  In  all  ©th*;r  respects, 

'iae  first  point  raised  by  coumsel  for  appellant, 
Beak,   is  th  t   the  decree  is  erroneous  in  th«t  the   court  did  not 
have  jurisdiction  of  all  of   the  parties  defendant,   as  found  in 
the   deeree.     The    argument  is  th  st  the  record  discloses   that 
defendant,    Charles  M*  Cannon,    ■•■■  She   time  of   $h«    filing  of 

the  bill  the  own«r  of    the  premises  subject  to   the  truet  deed  in 
question;    that  he  was  a  necessary  p*.rty,   as  were  also   the  un- 
known holier®  and  »>T*ners  of  said  Irt  not«m   secured  by   the.   second 
trust  deed  and   the  unknown  o*n«?r  or  owners  or  parties  interested 
in   the  premises;    thf*t  all  of   these  d«fendants  were  defaulted 
wrongfully  on  a  publication  notice  which  wens  published  for   the 
first  time  8  days  after  the   ft  turn  day  named   In   th*}  summons 
end  in  th©  notice,   which  no  tic?-   ems  founded  upon  insufficient 
affidavit®   and  the  certificate  of  publication  improperly  certified 
to.       .wen  assuming,   but  not  deciding,    th  xt   the  publication  notice 
was  defective   in  any  of   tfeft&a  particulars,    m  do  not  think  that 
appellant,  who  app»mrod  and   unuwered   the  bill,  i»  in  any  position 
to   mis*   the  point,     Boither  Cannon  nor  las  oth  r  defaull 
fondants   n*l   complaining  and   they  only  can  complain,      (^'enwe  v. 
Tinkham.   38  ill.  407 #   410:     Hinton  v.  Knott,  134  111.     :    .   894. 
KNj      -ihort  v.    (aub.   81  111.   509.   ^10;   Hjrcwn  v.  Miner.   128  111. 
148,    1S4;      culver  v.      oukIc.   168  111.   417,    419;     Eotta chalk  v. 
Hoyes,    225  111.  94,   99;       onJiam  v.  Joyce,    SoW  II i.   118,    117.) 
In  the  iJonham  ease,  last  cited,   it  is  said:      '♦Appellants1    com- 
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plaint  is,    th*tt  some  other  defendant  or  defendants  who  were  made 
parties  under  the  name  of  ♦unknown  owners*   were  not  properly 
serred.        itheut  deciding  whether  the  certificate  of  public   tier. 
would  be  sufficient  if   called  in  question  by  some  one  who   uks  in- 
juriously effected    thereby,   we    think  s  sufficient   answer   to 
appellants'    contention  in   this  regard  is,  tfwer   error  amy 

hare  been  committ  d  in  respect  to   the   certificate  of  puhlicntion, 
it  does  not  injure   ap  ,«lianta  kbi  they  cannot  complain  of  it." 
Furthermore,   it  appears  in  the  present  ease   th  m   the 

authorised  agent  of   the  non-resident  defendant,   Can  on,   to   "secure 
or  maintain  peeseawion  of   said  $  realises,*  and  also  t:  k  was 

the  holder  and  owner  of  the  10  notes   secured  by  the    aeaond  truat 
deed, 

counsel  for  Beak  also  contend  that  the  decree   should  bo 
reversed  because   the  ease-  was  not  properly  referred  to  ter. 

It  is  argued   thx t   at  the   tiiae   the  order  of  reference   mafi  enter-. 
no  replication  hawing  b«<m  filed  to  the  answer  of  Beak  and  filler 
and   *ifa,   isnua  bat  not  been  Joined,    (Sen,   3$  Chancery  Act)   and, 
hence,    the  reference  was  pr<>raature,  and  further  gnat  the  language 
used  in  the  order  -  i&areXy  referring  the   etattsa   "to  mastex      •      * 
ttunger*  -  «as  insufficient.     In  our  opinion,    there   ie  no  merit 
in  the  contention  or  in    the   argument.     It  doe*-  no  when 

the  order  of   reference  was  entered  the   solicitors   for  leak,   althmgh 
they  had  notice,   objected  to  the  reference  or  to   the   l^aiguage  of 
the  order.     On  the   contmry  the  order  was   tr«ata<  ai   a  valid  one, 
and  subsequently  evidence  was  introduced  by  both  parties  and  heard 
ay  the  master  by  virtue    thereof.     Under  euch  circumstances  the 
informality  in  the  language  of   the  order  cannot  here  be  complained 
of  by  Beak,   (HawXey  v.  ^imons.   X5f  111.  BIB,   384*  Freesc.  v.  OXojsa 
248  111.   080,    382);      tapecialX?  afesY*  it  does  not  appear  that  any 
injustice  resulted   from  mail  informality.     {1j&m£„httjLJlh&£j&*  T' 
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Cej£££.    51  ?ed.  Hep.   332.    338.)        aa«.  under   the    circumstance*, 
the   cause    being  treated  by  the   parties   ae   et  ieaue,    the   filing 
of  a  replication  by  complainant  rau*  t  be  held    to  here  been  waived. 
<£lSJt  T»   ^avis.   14?   111.   Apn,   203,   304,    affirmed   841  111.   434, 
*3'»     Magpie  r.  wcofrt,   41  111.   50.  61;     Joneg  v.  Keely.  72  III. 
449,    451.) 

wunsel  also  contend  that    the   evident*   ahowe   that  there 
was  en  agreement,   entered  into  between   complainant  and  Beak, 
whereby  ccerplainant  extended   the  time  of  payment  ef    the  note, 
maturing  on  January  1.   1931.   for  one   year,  and  that,   therefore, 
the  bill  was  prcm>tur«ly  filed.     Bo  use  Ail  purpose  will  be  served 
in  a  discussion  of    the  evidence  be?  ring  upon  this  issue,       uffice 
it  to  aay  that,   after  reviewing  it,  we   are  of  the  opinion  that 
the  findings  of   the  trial  court  were  sufficiently  warranted  by 
the  evidence.     They  were   in  substance   that,   although  such  an 
extension  was  discussed  between  complainant  and  Beak  In  certain 
letters  and  telegrams,  which  passed  between  them,  no  binding 
agreement  therefor,   supported  by  a  valuable  consideration,   was 
consummated. 

As   to   counsels*    contention  regarding  the  general  tf  xe» 
assessed  agnlnet  the  premised  for  the  y«s*r  1990 9  we   think  that 
the  evidence   clearly  shows   that   **hey  were  not  paid  by  Aefaaaaats. 
"as  and  when  the    asse  shall  become  due  and  payable"  ae  provided 
in  the  trust  deed,   prior  to  the   filing  of    the  bill.     This  failure 
to  pay  such  taxes,    as  Mall  an   th«   default  of  defendants  in  making 
payment  nf   the   principal  i»xm  rtue  or;   the  note  maturing  on  January 
1,   1921.  justified  complainant,  under  the   terns  of   the   trunt  deed, 
in  electing  to  declare  and  declaring  the  entire  indebtedness  due 
and  payable,   as   stated  in  the  bill,   without  previous  notice  or 
declaration.      (Hoidrpff  v.    iealee.   105   111.   App.   671,    675;   Keffron 
v.  qage.   149  111.   182.    190;      Brown  v.  ?JcKay,    151  111.   315,323.) 
In  U  aid -we  11  v.      Ilebr   cht,   68  Hi.  Ap   .    596,    598.   it   is  said: 
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"to  may  take  notice   that  under  the  laws  of   this  .  tate,    twxts 
upon  realty  are  due   nnd  payable  on  (or  before)  May  fi#*t  in 
each  year."     It  in  provided  by  statutw   (Chap.   190,   v>ec.   165, 
Cahill1!!  i-tat.   19  21)    tlu>t  "all  real   ooteto  upon  which  taxss 
remain  due  and  unpaid  on  the   t,*>nth  day  of  1*  r*r  ch,   annu filly  *  - 
shall  be  deemed  delinquent;   and  nil   euch  due   tw&  unpaid   taxes 
ahull  be  *r  Interest  after  the   first  day  of  May  at   the  rate  of 
one  per  cent  per  month  until  paid  or  forfeited;    perte  or  fractions 
of  a  month  shall  be  reckoned,   na  a  month, •     In  the  present  cawe  it 
appears   that  s«ld  t*xma  were  not  pnid  until  July  13,   1991,    thirteen 
days  after   the  bill  was  filed   snd  after  an  application  had  been 
made  by  complainant  for  the   appointment  of  a  receiver  of  the 
premises,   and   thatnt   the   time  ©f  such  payment  a  penalty  of  throe 
per  cent  on  the  amount  of  the   taxes  hod  attached. 

Counsel  also  contend  that   the  fnct  of  Boak*«   toi 
of  an  uncertified   check  to  one  of  complainant's  solicitors,  two 
dsyo  before   the  bill  was*  filed,   for  the  amount  tiien  due  on  th* 
•note  which  matured  on  January  1,1921,    together  vi  th  the  fact 
(as   contended)    th at  seid  tender  whs  afterwards  kept  good,  con- 
stitute o  valid  defense  to  a  foreclosure.     £e  cannot  agree,     the 
tender  made  on  June  20,  19.11,   was  not  an  absolute  one  but  on 
condition   that  the  note,  uncancelled,   be  delivered  up  to  Beak. 
The  solicitor  refused  to  accept  the  condition  and  thereupon  Beak 
withdrew  the  tender.     Sfarthermore,  at  this   time  it  appears  that 
the  texoo  due  on  the  promises  for  the  year  1920  had  not  been 
paid,   and    there   tfos   pending  a   claim  for  mechanics*    lien  agf  inat 
the  premises  amounting   to     6(-'     {v<hioh  claim,  after  the-  bill  was 
filed  and  to  prevent  the  appointment  of  a  receiver,  Beak  caused 
to  be  released),    and   that  neither  the  amount  of   the  unpaid  taxes 
nor  the   amount  of   the  lien   claim  was  included  in   the   tender, 
Furthermore,  after  the  bill  w*s  filed  anfi.  during  the  hearing 
before  the  master  the  tendor  ws«  not  sufficiently  kept  good  by 
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the   second   tender  of  ««id   ah«ok,   er«»n  MiMMifti  IH»*  f-h*  unor  r- 
tified   check  mm  at  propor  tender.     The  fe«i«  of   eowplaim;.nt»t 
solicitors,    MdNMMl  up  to   the   tiiao  of  ftal4  eeoond   t«mdM*  w»r«.   not 
included  in   tlM  *\wount  of  the   ohr  cJc,    no  *ji  to  m)m   the  trnder  an 
effective  one*      lHpu.ly  v.  Protection,  >'lre  Ing.   Cn..      i,    ;li#  0,9. 
Ill;      Fuller  v.   Brwjai.    XCt  ill.   3t3,    295.) 

,\nd  wo  do  not   think  Hurt  und^r  nil  the  facto   >nd 
circux;»t£;nc<sa  in   *vldenee  tho   trial  court  err*&  in  including 
in  the  :i»ount  of  the   dee»e  tho  eutt  of   tS»9C<    fcf)  re  .j enable 
feen  for  the   services  of  complainant* a  eolicitcre, 

binding  no  r**wr»i»le  error  in   the   record,   the 
deerae   appealed  from  Ift  affirmed* 

Fitch  end  is«rne«,  JJ*9  concur. 
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AXJ8XT  KOTLXEKJ,  ^V^) 

Defendant  in  lirror,  IRftoa  TO  M/HICIPAL 

▼a,  )  OOfM  o*  Chicago, 

JOHB  aCJWLM  and  JU.iTXHA  SOOTA!,        1      ,.~  „    _, 

Plaintiff  a  in    >rror.  H   A  A  :  V  ^ 

MH.  J98T1C8  EMUS  I)  .LITi^;)  THE  OPXNXOH  OP  fBI   900      • 

Thij  appeal   in  fron  the  denial  of   a  motion   to  vacate  and 
aet  aeide  a  judgment  againut  defend^nta  entered  upon  en  «x  Partq 
hearing  had  in  the  nbaenee  of  def andante  and  their  attorney. 

Ko  rule  of  court  touching  the   wubject  ie  before  ua,   but 
the  denial  of  auch  a  motion  ordinarily  raiaets  the   question  whether 
the   court  nbuaed  ita  diaeretion.     The  record  show*-    that  *h«m  th« 

I  wae  Colled  Tor  trial  dnfendant*1  attorney  mm  engaged  in  the 
trial  of  another  caae  in  Dm  -uparior  Court,  and  sent  a  letter  to 
the  trial  judge  a©  adviuing  hist.,  which  Vfcfl  deliT*red  to  the*  clerk 
and  ha  info  me  d  tho  judge  of  ita  contents.  On  the  hearing  of  the 
icotion  the  judge  ao  admitted  hut  reaorked,  *»sr?  olerk  i»  not  running 
my  court.* 

In  thia   county  aherw   $3  many  courta  are   in  aeaeion  at 
the  a«yae   time,    if,   when  a  cnoe   is  culled,   the  attorney  for  one   of 
the  parties  ia  actually  engaged  in  another  court  it  la  genorally 
recognised  ao  good  ground  for  parsing   the  case  untiA  he   In  diatn- 
gaged,  unlea  i  there  ia  a  went  of  good  f«ith,   which  ia  not  made  to 
appear  in  the  inatant  oaae,     *e  think,   therefore,   that  under  the 
ciroumutaneea   the   court' a  action  waa  somewhat  arbitrary  ttnd  an 
abuse  of  discretion.     The  judgment  will  be  reveraed  mid   tho  eauae 
remanded, 

Gridley,  P.  J.,   and  Kitch.  J.,    concur. 


•     8 


•if?   atuiw 


- 


|  -- . 

ftMl 


12  *   £6356 


16,  )       ^ 


Defendant   in  Error, 

)  '  Ml. 

▼s.  ) 

)        OOIFRT  C  MOO, 

a,  w.  korsak,  j 

JPlaintlff  in  Srrer.         } 


2321  :       *>5 


UR.    J'jailCl  BARKS3  DBLXVKR''.D  TR7C  OPlfclOK  OF  THS   0OO1     , 

Plaintiff  in  error  was  convicted  of  an   s4«4M&1   i?ith 
a  deadly  weapon,  te*v4.i|   Ml  automobile,  wit?    intent  to  inflict 
bodily   injury.        The  only  point  relied  on  for  reversal   ia  that 
the  court  permitted  prejudicial  remarks  toy  Mm  prosecutor  in  the 
presence  of  the  jury*      fcs  no  isetien  for  a  new  trial,    if  one  was 
aade,   is  preserved  In  the  bill  of  exceptions,   as  Is  necessary  to 
present  the  point  made,   it   i«  not  ©pen  for  our  consideration, 
thin  stats  of  the  record  alone  Justifies  on  affiraanee. 

However,  one  of  the  remarks,  Itattely,    that  defendant 
had  been  onoe   convicted   in   the  eaee  and  the  verdict   aet  actio, 
nears  to  have  been  addressed  to  the  wrart  "before  a  jury  was  sworn 
to  answer  Questions.       If  the  remark  could  he  deemed  prejudicial  it 
docs  not  aopear  that  it  wae  naade  in  the  presence  of  *ny  of  the 
furore  accepted  and  sworn  to  try  the  issues, 

other  resaark  wae  aasde   in  the  eourse  of  argufes'-nt 
to   the  jury  to  the  effect   that   defendant  kept   a  soft   drink  parlor 
and  was  running  two  large  a.  ies  froa  saloon  to   auloon,   %nd 

that  the  inference  was  that  he  was  a  *»eonehin«r.  "     Whether  the 
evidence  Justified  ouoh  inference  or  it©  flfceieriality  wa*  questioned 
would  appear  only  from  goln&  te   the   record  and  reviewing  the  evldenet 
which  has  not  been  abstracted  or  referred   to.     It  is  a  far.illar  rule 
that  **hen  the  record   is  not  abstracted  an  appellate  tribunal  will 
not   searen  the   soai#  to  find  grounds  for  reversal,   and  without   such 


ft  search  we   cannot   eay  that  the  entire  evidence  would  not   show 
guilt  oeyond  a  reasonable  doubt,   In  whleh  c  tee  the  r<ia>*rkt   if 
prejudicial,  would  not  he  deoaed  ground  for  rover  era. 
The  Judgai«nt  will  therefore  he  affirmed, 

A*rxm»« 

Uridley,  P.   J.,   and  -fHcfc,   J,,   concur. 
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jS«  H.  DiU-HLMU,    doing  business 

Ml  &•  I,  3     .    .  :w  A  CO.,  I 


.\ppellee,  )        A**>»AL  FROM 

) 


)  MUNICIPAL  C 


TO, 


S1WST  A.  **TCH,   doing  Trustiness  a« 
*•  A,   T:iCH   COM*  AMY, 

ipwllunt.       ) 

m  ayyava  auuigned  in  thin  ease  are  bseed  u>>on  a 

directed  verdict  for  the  plaintiff,    the  defendant  having 

rested  at  the   alone  of  plaintiff  *»  oaae, 

Plaintiff's   statflMeat  of   cluia  alleges    th. .  t  hie 

claim  iM  for  cororri  scions  in  negotiating  &  mib-leame  for  the 

Fifth  avenue  building,  located  at  101-3  ttofeth  Wells  street, 

between  Max  L.  Teioh,  i^rnot  Teich  and  Janes  l«  Murphy,   trustees, 

aub-»  lessor  a,   and  ?-„nooe  Building  Corporation,   eub-lesnee,  and 

that  e  written  ngre*<m«?nt  was  entered   into    luring  the   course  of 

negeti    tione  between  him  and  defendant*  which  reade  a«  follows: 

"In  reference  to  th<>  dealings  for  the   »&.Xe 
of   the  1'ifth  Avenue  Slog,,   lcl-103  »o«th     ells 
street,    to  Siuney  Korris  Go,,   wich  to  say  that  if 
s  deal  wh'AJld  be  eonmuafsated   $&9   thr»  k  ile  f»f  the 
building,   we  will  pay  y«u  as  your   ah  ire  of   the  real 
estate    commission,    the    nxxm  of   #3,S00.      As   the  deal 
Involves   such  a  omali  cash  puynunt,   and  as  all  other 
payment*  *»re   stretched  out  *irev  ouch  a  Ions  pwFlad, 
yea  will  have  to  he  suiiaflad  with  a  »»aller 
cQBi^isJiion   than  y^u  would  raaalft   if  this  *?ere  a 
eash  deal,     'Kinily  oign   thie  letter  as  acceptance 
end  return  the   same  to  us    at  your  earliest  con- 
venience." 

It  further  alleges  the  deal  was   eonsuaBiated  December 

17,   1921*    and   that  defendant  fcaa   refused    to   pay  the   agreed 

coa>uissiott  or  any  p«rt  thereof.       Other  allegations   in   the 
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statement  of    cl..iim  of  evidentiary  f  n«ti»  ere  immaterial  and   need 
not  bo  noticed. 

The  material  part  of  defendant's  affidavit  of  merits 
denieo   (1)    thfit   the  plaintiff  procured   the   "sub-leaser  «or  the 
lease  of  «»id  building; u   (3)    that  uidney  Morris  &  u©,#  entered 
into  a  sub-lease  for  the   mm*,   and  (3)    th  t   the  deal  van  con- 
«ttm»at*d  at  ,my   time  between  the   said  Sidney  Morris  &  Co,,    rh 
such  sub- 1*  sues. 

fhe   contract  is  for  a  share  o?'    defend  nt*s$    oommlusion. 
He  was  in  the  real  estate  business  ana  apparently  alos?  j   the 
deal. 

The  plaintiff   colled  bin  a**  a   witness   and  he    testified 
that  he*  S£«x  JL.  Teieh  and  Erases   B*  ISurphy  sere   trustees  of  the 
building  referred   to;    that  on  September  1,   1921,   he  gave  plain- 
tiff  a  memorandum  of   the  location  snd  description  of    the  build- 
ing and    terms  of    the  9tf  ye«r  l^a^e,  and  a  price  for  th*    vt!ild» 
ing  *md  leasehold  interest.     He   admitted  .that  plaintiff  put  him 
in   touch  with  -idney  Korri«  ■  Co.,   Q/ns?>Qssed  of  S orris  iancoe, 
kidney  Pancoe  ?md     am  Pxaacoe  ,wi  th  whom  he  wee  negotiating  on 
October  8,   1921,    the  dot*  of   said   Norsemen  t;    th^t  negoti    t.ians 
wore   continued   with  the  J^ncoos  until  ?<   deal  w»s  consummated 
in  the   form  of  a  sub-lease  to   tho  iamcee  Building  t-©.»   organised 
by  them* M  may  be  inferred,   a  few  days  before  it  Ms*   closed; 
that  it  ma   the   same   transaction  he  had   in  mind     t   the   time  of 
the  agreement;   and   that  while  a  sale  of   the   original  leasehold 
was  at  first  contemplated  the   negotiations   culminated  in  n  sub- 
lease   oa    uf ore said*      Defendant  mv&   then  aaked:      *A«d   sa  a  re»uit 
of   that  transaction*  yovt  owe  fluerlein  $3,500?"     Me  answered: 
Tea,    air." 

The   croas-exaciintion  of  defendant   did  not   change 
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this   testimony.      It  merely  brought  o»;t   thf  t  the  original 
negoti h tions  contemplated  r.  sale  of  the  lease-held  for  more 
money  than  wr,u  realised  under  the  sub- lease.     :*it  the  terms  of 
the  sub-lease  were  not  involved  nor  proven. 

3eth  pnrtiea  reated  upon  this   testimony. 

?h«  burden  of  uppeiuvnt' •   <->rnumont  i»  that   the   contract 
between  him  and  plaintiff  was  h  conditional  one,  and   thr.t  the 
condition  on  fthlch  oompennntion  xmo   to  be  paid  was  not  performed* 
In  one  p*c*t  of  hia  argument  appellant  contends  thnt  the  condition 
wee  for   the    tola  of   the   l«r..hohold,    Kmd  in  rmother  p:»-rt»   for  ■ 
sale  of  the  building.     The  written  agreement  does  not  refer  to  a 
leasehold,  but  does  to  the   *3t».le  of  the  building."     However, 
defendant  himoolf  explained  that  the  building  coild  not  be  acid 
under  the  terms  of  the  1 -itf.se ,    th;  t  while   the  negotiation?  *tnrted  with 
e  proposition  to  soil  the  leasehold  they  changed    to  one  for  u 
eub»lcfe:«e,   nwrl  ?a  closed  the   transaction  wa»  the   a«me  he  had  in 
mind  when  h*   signed   the   agreement,  for  which,  he  admitted,  he 
owed  plaintiff   the  amount  of  compensation  the  agreement  called 
for, 

These  admissions  seemingly  ought  to  be  conclusive  of 
defendant's  liability ,  unifies  the  Judgment  cannot  strjad  en  the 
pleadings  and  evidence.     Aa  explained    there   is  no  variance 
between  the  contract  sued  upon  or  the   statement  of  claim,  and 
the  proof;    and   if   tilt*  explanation  so  made  were  not  admissible 
under   the  doctrine  stated  in  Pane  v.   C;.-m«ron,   312  111*  146,  163, 
to  explain  the  intention  of  the  parties,  yet  there   was  no  ob- 
jection to  such  testimony,  end  no  point  was  made  that  there  was 
a  variance.     In  fact,   defendant's   testimony  fairly  interpreted 
is   th*  t   the  fcgVaftttOftt  contemplated  such  a  daa.1  aa  was   •  eta  ally 
censuKssatsd, 
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The  only  material  inauew  d«fendnnt  ftttemptod  to  miss 
by  hie  «ff f *!;»▼! t  of  mvrltt*  wre  th?t  plaintiff  «m  not  the  pro- 
curing  onuse  of   the   deal,    nnd    that  It  Has  not  consummated  with 

idnoy  tiorrl»  4  G*«     Ifcit  auoh  defenses  .«»«  not  responsive     to 
the  statement  of   claim,   and  na  pleaded  «ir»  hinhlv  -technical* 
They  are   thwt  plaintiff  did  not  procure  the   "sub-leaser*    (pre- 
sumably me  &nin£   aib-leeaoe)    "for  »s£d  building. ■  and  tk&t  said 
■"■idnsy  Morris  a  9*>,   did  not  tutor  into  a  frab»l«as<»  *for  onid 
building"   and  wrh  not  the  sublessee  with  whom   thw  deel  was 
closed.     If   they  -?©re  merely  intended  to   raise   th©  technical 
question   whether  the  agreement  was  for  the  "sale  of  the   building*, 
they  are  oiswered  by  defendant* a  own  te<  timeny  to  the  effect  that 
the  sstle  of   the  building?  alone  wa«  never  oont«snpl»ted   and  cnuld  not 
under  the  term©  of   the   &#*•*  be  made,      A.s   to   the  defence    tfc»t 
plaintiff  ttftf  not   th»?  yxtttflai   ftsttlM*  defendant  i -dmitted  he  was* 
and  that  the  deal  w«o  aside  with  the  Paneees  whom  plaintiff  brought 
to  him  8*iwl  who  essicmed  the  nfwne  of    «idn«y  JMorrie  &  Co.,  until 
negotiations  were  closed  by  them  in  the  nome  of  Fancoe  Building 
Corporation.     Wot  only  fto  the  a^re^ment  not  conditioned  upon  a  eels 
to  kidney  fc orris   k  Co.,  but   the   a  to  tenant  of   claim  does  not  rely 
upon  B  deal  with  thes?  by  that  name.     It  is  clear   thr-.t   the 
negotiations  from  beginning   to  »»JI  wes*«  with  the  gam*  p«rsont.# 
and   thRt  while   the  agreement  is  sonesiiat  indefinite  it  evidently 
contemplated  that  plaintiff  would  be   9 m yen sated  as  therein 
stated  for  en;/  deal  n**id  trustees  saw  fit  to  close  with  the 
parties  he  had  brought  to   them,  whether  and  or  one   name  or 
another. 

tfe   think,    too,    that  dofendnnt's  accepted  vrittsn 
proposition  bears   Internal  evidence   that  a  chsnge  from  the 
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original   de/,1  had    trendy  taken  place   wh«n  it  wu*  made*   and 
the  oral  ?v4'iftnce   i»   to    the  effect  that  the    alian^e  iiaa  for 
such  a  deal  M  eau   oommmamted.     the   evidence  being  undisputed 
and   tmffioient  to   sustain  the  utatetnent  of   claim  there   true  no 
error  in  directing;  the  Terdiet. 

Accordingly  the  Judgment  is  .-\ffimo4. 

. 

Grid  ley,  i  .  J.»   and  Fitch,  J.,   concur* 


- 
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HAdOJLD  ».,  and 

JQHS   •'.   WB  IAMB,    trustee*, 
under   ths   Last  will   and  timtesjIKl 
of  SARAH  J,   B6YAM),  deceased, 

fte  fondants  in     rror, 

vs. 


ilaintiff  in     rror. 


OF   CHIC 


I 


*n.  jiu-ncs  bajwhs  macros  d  rag  opxhzob  of  the  cok- . 

this  writ  torin&B  for  review  n  judgment  for  ponaessien 
in  forcible  detainer,  end  for  $1395.73  rent,     After  «  <fad£ment 
by  default  h&d  been  vacated  defendant  entered  *  special  appear* 
anee  bj>  hia  attorney,  appeared  at   the   trial,  and  introduced 
evidence.     Hie  contention,    therefore,   that  he  w»a  not  properly 
before  the   court  becnaae   not  served  with  euswaons   is  untenable* 
By  appearing  and    taking  p»rt  in  the   trial  he  waived  s«*rv.ae  of 
OttBUDone  and  su^witted   himself  to  the  jurisdiction  of   the  court* 

Equally  untenable  i»  the  contention   tihrnt  the  court 
erred  in  not  receiving  e^idonoa  Si   to  defendant's  custom  in 
paying   the   rent  at  times  other  than  tine  timess  provided  for  in 
the  l^sse.     It  aid  not  tend   to  shew  that  the  tetma  of  the 
lease  had  been  modifier!  or  waived, 

Bef endftnt' »   third   contention  ia  that  he  w?*;;i  not  in 
possession  of   the  prffmisos  at   fch?    time  of   the  judgment  ben-*».u»e 
after  taiTite  of   th»  five  days  notice  upon  lite*   and  abeut  the 
time   the  auit  was  begun,    the  secretary  of  one  of   the  plaintiffs 
adTiaed  the  subtenants  under  defendant  not  to  pay  him  rent 
while   the  proceedings  were  pending,      iven  if   the  aeoretary 
was  authorised   to  giv*  suoh  advice,  yet  there   could  ba  no 
constructive  eviction  without  a  surrender  of  possession. 
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(Barrett  v.   Eeddie.    158  111.   479,    4^4;     .Keating  v.   cprlmter. 
146  111.    iCl,   496.)  And  evan  if  the  , dvice   constituted 

such  an  interference  with  hio  right  as  would  Justify  surrender 
of  possession,  yet  not  having  surrendered  possession  of  the 
premises  he  will  be  de«naod   to  have  waive i  any  right  to  abandon 
thac.      (routing  v.  i:P£&nger,   sugrtf.   p.   496.)     none  of  defend- 
ant's contentions*    therefore,   is   tenable. 

~endnnt»  in  error  have  moved   to  dia»i»fc>   the  writ 
on  the  ground    that   the  only  morie  of   review  given  by  the   forcible 
entry  and  detainer  statute  to  by  appeal,   raid   thr*.t  the  right  to 
review  by  a  writ  of  error  cioen  not  fcppXy  to  purely  et&tut< ry 
proceedings  unless  especially  given  by   the  legislature*     How- 
ever,   there  sa&y  be  n  writ  of  e  ^ror  to   review  *.  money  judgment, 
which  is  included  in   the  ^ui-w^nt  in  this  cane*     The  motion t 
therefore,   will  he  dwniod. 


Oridley,  *.  J.,  sod  Fitch,  J.,   concur. 
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■ 


53     -      28701 


SILLIM   V.   HOI "H,    doing 
business  as   ffllllsji  V.  Holer 
-ompany, 

".ppelient* 


vs. 


HAFOT  KJ.-1.AS  and  HHLSI  KAx'LAS, 
his  wife,   t*SSl  SACHS  and  B  ■ 
SACHS,   his  wife,    and   SALOMON 
1.5  fa  and  SfcASX  31  ii.  hi  a  wife, 

appellee  So 


CIHCtJlT   C 


COOK  COUKTT. 


12  321         26 


terf.    JUiillCV      .  Ul  .iHIOK  OF  f» 


To  a  resmended  petition  by  a  contractor  for  a  mechanic*  s 
lien  for   the  installation  of   ft  beating  and  YVtttilfttiag   plant  piaosd 
in  defendants*   Gilding,  and  for  extra  ^ork  and  materials  for  a 
bath-bouse  erected  on  the  .premises*  defendants  filed  a  generel  and 
special  desrarrur  challenging  the   claim  for  labor  to  the   r-s&mmt  of 
$4,551  for  furnishing  heat  while   the  building  WM  under  construction  # 
and  for  the  items,   $3,68  and  ^71.91  for  worIarcen*8   e«wpe  neat  ion  in- 
surance,  65  cents  *<nd    .;12«74  for  public  liability  in»ur«ncet  and 
$127.80,   one-half  of   th^    ftst  of  s.   surety  bond. 

The  general  demurrer  ntf  overruled,   *gtd  the   special 
demurrer  nr   to  said   lebor  and  enumerated   items  RM   sustained;   and 
complainant  having  elected   to  stnnd  "by  his  petition,  it  ia- 

misled  so  far  M  it  included  wuch  labor  and  itema,   end   defendants 
were  ruled   to  answer  the  remaining  portions  of  the  petition. 

From  such  ordor  of  disnisssl  this  appesl  ••        taken, 
end  appellees  hairs  moved   to  dl^eiise  It  on  the  ground  it  is  not 
an  appeal  from  a  final  ord«r#  and   contend  thnt  such  labor  and 
items  were  not   the  subject  matter  of  a  mechanic's  lien  und.ir 
our  statute. 

In  answer  to  the  motion  to  dismiss   this  appeal 
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appellant  invoke?*   the  principle   that  where   a  decree   Is   severable   - 

that  is,    composed   of    Uwtinct  p^rts  having;  no  bearing  on  each 

other  -   each  part  way  be    treated  aa  a  distinct  decree,  and  an 

appeal   taken  from  one   part  without  *f footing  the  othor,    citing 

feelker  v.  l^it  chard,  lf>l  111.   221;     Oliver  v.   ffilhjte,  301  111. 

55??;     ftusaoy  v.    ah  aw,    8f4   111.   3'>1,    ad  other   e   aes.     Kost  of 

the   erases   cited   «ro    those  where   an  appeal  was   taken  from  one 

part  of  a  final  decree  which  nettled   the    controvoray  between 

the  parties   in  all  respects,  or  "fhare   orosa  errors  were   not 

allowed  to   a  pert  of   the  decree  no*:  appealed  t  roia,  or  etiere  an 

appeal   vme   tnken  from  a  single  itew  in  ail  administrator' e  ac count. 

~>ueh  ease*  are  hardly  in  point.     Sfctt  vrhile  none  of    the  other  cases 

cited  is  strictly  ?malo£ous   the  reasoning  in  eome  of  them  brings 

the    case  within   the   principle  involved.     In  Imamey  v.  yhaw,  supra- » 

the   complainant  appealed  from  that  part  of  a  decree  holding  the 

legal   title   to  pr^nsisea  wmM  in  the  defendant  subject  to  a  trust  for 

the  life  of   complainant,   and  the  defendant  appealed  fro*  another 

part  of   the  decree   lir*»itintf  her   to   c  rtain  credits  with  resptct  to 

which   there  wae  a  direction  to   the  am****   to   state  an   e.ccounting, 

'■hile  it  wao  held    thet  the  appeal  by  defendant  was   interlocutory 

and  waa   dismissed,    the    court  entertained    and    affirmr  part 

of    the  decree  appealed  from  by  complainant  ens'  remanded    the   ft  use 

for  further  pro ce >  dings,   saying   that: 

**her«    there   KTC    independent  matters  ditpesed 
of  by  a  deerce  an  ?ippe«l  may  be   taken  from  Dust  part 
dealing  with  a  p;irticulj;r  oubjeet,    fend   such  an  appeal 
operates  as  a  severance   in  the   trial  e<wrt  from  parties 
and   Tuestionti  not  concerned  in  the   ap-jeal.      (559) 

*n  Blake  v.  Blake .   80  111.   5£3,   the  court  held  an  sppeal 

from  swarding  attorneys'    fees    to   the   wife    to   enablr  her   to  gefend 

an  ap  eal  by  the  husband  from  a  previous  order  in  the   case 

eejwittlng  him  for  contempt  for  non-compliance  with  another  order 
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therein,   was   an  appeal  from  *  final  order,   and  said  it  was  no 
*uaawer   thnt   the  order  mi&ht  be   reviewed  on  a  final  decree   aguintt 
him.        This   and  ether   cases  point  out  the  unnecessary  expense  and 
hardship    that  might  ansae  from  denying   the  appeal  until  al ter  a 
final  dearee.     the   teat  is  whether  the  decree   or  order  appealed 
fro*  determines  the  ultimate  rights  of   the  parties  with  respect 
to  distinct  Matters  which  have  no  "bearing  or  Influence  on  the 
natters   1  .:  t  for  further  consideration.     Hero   the  order  of  dia- 
aiss&l  effectually  disposes  of   a  definite  and  separate   branch  of 
the   cntrovsrsy  and,    therefor'-,    ma  final  and  appealable.      (Chicaf 
Hallways    -a.   v.   Cjty  of  Chicago.   292  111.   190.)     the  action  to 
dismiss   the   appeal  will*   therefore,  be  denied. 

But  we   think  the  petition  ama  properly  dismissed  e.a   to 
the   insurance   items  an  •   the  one -half   coat  of   the   bond,     The 
theory  of  the  petition  as   to   then*  is   that  the   contractor  took 
them  into   consideration  in  fixing  the   contract  price.     These   costs 
did  not  constitute  labor  by  computing   them  as  part  of   the  wages 
therefor,   nor  become   chargeable  as  such,   or  as  material  furnished 
merely  by  estimating  them  as  a  part  of   the  contract  price,     Bor 
did   the  provision  of  the   contract  that  the  owner  would   pay  one- 
half  of   the   coat  of  the   uurety  bond  make   it  a  llenable  item.     The 
lien  it  not  created  by  contract  but  by  statute,      (:;ittenhou*'e  & 
$abree  Co.  v,   .^arrenjJoniitruction  -  o  . ,    1364  ill.   ci P.;      is   find 
nothing  in  the  mechanic's  lien   a#t  that  brings  euch  items  within 
its  provisions. 

§9t  da  w*   think   there   mm  a  lien  for  labor  in  furnishing 
the   temporary  heat  even  th-iygh  upon  the  order  of  the  architect* 
and  even  though   the   petitio"   allege a  it  w«b   necessary   for   the    con- 
atruction  of  said  "building  during  the  winter  months  it  was  in 
*    process  of   erection,   "in  order  to  furnish  atmosphere  in  which  the 
workmen  would  -work  and  to  preserve   the   interior  construction  from 
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I  niagca  by  fraaV  -    the    concrete  ; loora  from   crackin;    *utf    the 
plastering  from  falling  off  tuni   cracking,      rJeaen;ity  or  whether 
the  #ortei«n  w**ld    mrk  without  «uoh  hsat  In  not  the    teot.     The 
«ju«3tion  is  another  un$f.<r   the  rule  of  atrial  construction  of  the 
aot»   *hieh    M    *rc  required   to  observe,    (Cronin  v.   TVtfte.   281  111, 
336 »     K.ittenhoms   x  i>bree  io.  V,  Brojm.    '354  111,   649,)   the 
&*%»*   connected  with  fttrnitfMsg  uuch  aeat  it  l^bor  perfarmad   in 
th»  suilding  of  the  structure. 

#e  recognise   the    question  is  a,  new  one  in  thia  juris- 
diction,     Appellees  rely  Mainly  on   the    rule   as   applies   in  the 
aroyn  ce.3a#   supra,     *&***.   it  was  held  that  naterlal  which  went 
into  forme  into  which  concrete  «aa  poured  did  not  com*   within 
the  provisions  of   Ihta  s  tutu  to,    the  material  not  havi'.  lata  a 

part  of  the  compl  >ructure.     &pp*llant  nxgea   -hi.  baoauaa 

the  foruu  wars    for    feSttporary  as.    an,.    ta&an  mmy  by   -the    eontr 
end   regarded  by    the    c<.urt  like,   tackle,   ittplame&tft,    tool  a  sand 
apperetue,   aa  I  nutans  ^rlc-yed  in  lbs  prooaat  of  erection  for 
*hich  no  lien  is  pi  van,   thti   cafe  ia  readily  distinguishable  from 
cacfff,   cit^d  from  other  tiuris5&ietiona  allowing  a  lien  %shere 
material,    though  employed  aa  r.uch  neons,  V&S   oonau&sd  in  th<.'   pro- 
ceas  of  construction,   and  upon  th? .t    theory  *ns  held  to  have 
entered  into   the   construction* 

Case  a  an    cit«';   -her*3-  on  ouch  theory  s*   lien  nss  allowed 
for  coal  furnished  in  halting  and    Irving  a  building  (Crowll 
inafter  A  Grfiin  'Jo,  v.   .yan  >■<!«.   1W  H.  »»iiop.   609   (Keb.),)j  for 
gunpowder  ns&d  in  preparing  ground  for  ttae  in  an  aajaadnat*   las 
court   saying,    "in  a  general  a*nse*  it  entered  into    th*.    building 
structure   ( .^amp^on .  Co  «  v,   ^o^u-on^eKlt^,   20Z  fce.ee,   iM$)   s.n&  explosives 
far  Wasting  in  preparing  the  ground  for  final  structure   (  ichaght- 
isoka  ?awder  ;'o«  v,  Railroad  Ce.,   183  I.  T,   508}     Hercules  lowder 
Co.  v,  l^ilrotH  /-o»»   113  Tenn,   3S3;     Rep.Ru.no   C-haai  ~o ,   7,  M,  /-'o.«. 
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59  Mo.  App.  6);     for  lumber  used  in  constructing  a    •offerdara,  and 

for  ahoring,   ao  f  r  as  consumed   and   rendered  worthless   ( barker  & 
■J  te^ar  t  i*imb<:  r  ^q  .   v.   N  ara  thon  r ' .  ii .    Co  . ,    146     /is,   12;      vprlUj. 
•ianda  Lumber  Co . .   1?>8    *is.   49) J      for  eleetri  ?ity  ueed  in  illumine  ting 
a  mine   to  enable    the  laborers   to  work  therein.      ( fcc&aSt.  jCSOOL J£Qfc&* 
Jifif  ▼•   'faterprjse  Minin/e  ^.i   f?S  ore.   174.) 

It  aay  be   th«it  it  would  not  strain  th«  doctrine   to  hold 
that  heat  uaea   to  give   proper   consistency  and    tempera  tur«   to  plaster 
auad    concrete   mt*3UI   be  rtateriul  consumed  in   the   process*  of   con- 
struction  nnd,    "in  n  general   isenwe"   afl   said   in   the  I  aaaachuaetts 
case,    ■•.•>.. it  enter  into  it,   and  tkat«   therefore,   labor  in  furnishing 
it  would  be  li«nabl«,       hilo  as  said  in  the  Brown,  oaee,   aupra .   the 
language  in  Mechanic' n  lien  statutes  in  other  states  ia   so  variant 
that  decisions  on  than  are  of  little   oaaietancfc,   yet  it  would  seen 
as  ii    the  court  in  tmch  cases  «&a  not  governed  are   the   courts 

in  this   atute,  by  the   rule  of  Rt»-ict  construction  «hlch  ia  adhered 
to  even  though  a«  riion  CJ9  of   the  Mechanic's  .Lien  Act  provide*    sihis 
sot  ia  and    shall  be  liberally  construed  as  a  remedial   act."      tMorth 
;jde   aash  &    oor  Co.  v.   Hecht,    295  111.    51S.) 

it  *as  said  tn  Jrrovon  v.  ^hjrk^  333  111.   46&,    473,   that 

the  lien  should  not  be  extended   to   eaoes  not  provided  lor  by  the 

language  of  the  statute,   even   though  they  fall  *vithin  its  veaaftmiag* 

,*f  ter  the   decision  in  the  Brown  ■*»«»  *)*M?h*  0l"    statute 

in 
I  to  render  lieni*ble   "forma  or  form   .work:  used/ the 

process  of    construction  -jshere    concrete,    cement  or  iike  material  ia 

used,"        (iiee   sees.   1  unci  7  a*  emended  by  the   act  of  1915.)      It  was 

said  in  the*  Brown  case,    that  the  words   "used   in  such  building  or 

improvement, "   and   "used  in  construction,*1  •  which  are   .till  retained 

fea  to  materials,   «tc.»  for  which  a  lien  ia  given  -  mean  more    than 

"employed  in  the  process  of   construction  ma  a  meana  for  assisting 

in  the  erection  of   the  building."      ?hil*   substantially  the  csuoted 

language  of   the   court  ia  uaed  in  the   act  as  ejnended,    the  words 
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"used  in  the  process  of   construction, "  were  not  In  the   aet  before 
the  amendment  and  are  now  specifically  limits!   to  "forwe  or  for* 
work  whs?'*   concrete,   etc.**     These  word**  do  not  enlarge   the   a»t 
to   cover  any  other  means  employed  in  the  process*  of   tronti  true t ion. 
The  Btt«ndj»ent  is  one  of   several  instances  where   the   .st.tute  han 
been  amnn^ud   to  inolufie   what  by  at  riot    Jonatructlon  had  previously 
been  held  not  within  its  purview. 

e  are   cited   to  no   «*»«  where   the   furnishing  of  iaeat 

for  the    comfort  if    the     /orlqaen  or  to  insure  a  better  Job  of 
plastering  or  cement  work  has  been  regarded   as  materiel  entering 
into  the  structure,  or  *h«re  labor  in  furnishing  such  hc;at  has  been 
deemed  labor  p<*rt"o:a»ed  in  building  the   eVruotur*,   Kfta    N    -'inu  no 
language   in  Tur  statute  from  which  such  an  extension  ef  meaning  is 
Justified.     It  ha. a  been  frequently  held  in  this  state    iii.it  the 
mechanics'    lien  law  is  in  dorcftMtion  of   the    gemma*  la*  and  its 
provisions  must  be  strictly  construed,   and  that  nothing  will  be 
inferred  in  favor  of  one   claiming  a  lion.      (Merth  >.-i<te  ^a»h  &  i->oor 
£&•  v*  Brfmt*   •**  Iil-   51&»  asIld  eases  thore   cited.) 

We   think  it  is  inferable  from   the  Brown,   case   that  our 
statute  evidently  maksu  a  distinction  between  material  Slivered 
for  the  purpose  of  being  used  in  construction  «4*fl   tkat  used  merely 
as  a  means  in  the  process  of   construction,   except  aa   changed   to 
include   "forms,*   etc,    a*  above  referred  to, 

observing   thrf    rule  of  strict  construction,    therefore* 
we   think  it  cannet  be   said   that  the  It  bor  in  fumi»him::  temporary 
heat  as  aforesaid,  even  if  beneficial  in  the  reapacts  claimed, 
comes  within  any  provision  of  our  statute,, 

accordingly  the  ordtr  of  dismissal  will  be   affirmed* 

tirwtm  .  0 

Oridley,  V,  J,,   and  tfitch,   J.,   concur. 
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H0B3HT  fTJUPSOl  et  al.,   etc.. 

Appellees, 
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MAY  2U.&K   ,/xUi>JOM  AgBBaNN  et  *a.., 

Appellants. 
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This  appeal  is  from  an  interlocutory  order  appointing 
«>  receiver  for  certain  proper ties,  real  and  peroontil,    jsnd  of 
the  income  therefrom,   in  which  appellees*  in  their  "bill  sad 
supplemental  Mil  of  complaint,    claim  an  intereot  an  devisees 
and  legatee*  under  the  la»t  wi.il  and  testament  of   ''.obert  Simpson, 
deceased. 

The  hill,  with  the  Amendment  and  supplement  thereto, 
neks  for   the   construction  o*    ar.id  will,   an  accounting  for  alleged 
fraudulent   conversion  of   inanme  under  it,  for  discovery  and 
appointment  of  *  receiver,   and   for  general   relief. 

In   the  view  we  take  of   the  case  it  will  he  unneeeseu-ry 
to  set  out  the  contents  of    the  hill  and  supplement,   or   to  dis- 
cuse  st  length  the  various  points  made  on  thie  appeal, 

7rom  theae  pleading*  it  appears  thi.t  Robert    -impsen 
died  in  1914,  rind  left  surviving  him,   as  hie  only  heirs,   two 
sons,     ohert     .  and  Charles,   *%xv\  five  daughters,   four  of  whom 
are  the  appellants  in  thie  •*>«•*   nnd  for  brevity  may  he  referred 
te  by  their  giten  nismea.  May,   Florence,  liergaret  ftftd    iureka. 
The  fifth  daughter,   charlotte  I-.  ft,  Finery,   will  be  rpf*rr«&   U 
a«  Mrs,  Fleury, 

Ketlce  of  the  appli cation  for  thie  order  was  served 
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on  eneh  of  the  dmiphters  except  eureka,  who  was  not  found  *>nd 
who  it  clcarly^ippearB  from  the  r«oord  h«e  no  interest  in  any  of 
the  property  over  which  the  r«-?ulver  la  appointed,  find  for  that 
reason  is  in  no  position  to   complain  of  the  order  as  ehe   cannot 
he  prejudiced  thereby. 

Margaret  mm  iff  mil  ted  and  a  decree  pro   ftonf asso  entered 
against  her  prior  to   the  tntry  of    the  order  appealed  from.     A 
general  appearance  for  the  oth*r   three  dau&htars  was  entered  hy 
their   solicitors,  hut  on  the  hearing  of   the  motion  far  the  re- 
ceiverahip   they  announced   "in  thia  receivership  we  appear  only  for 
lira*  floury,*  thua  impliedly  waiving  objections  to    the      ?  lie*  tion 
aa  t©  the  others  for  whom  they  appear  gf .-ner ally.  utilesB,    as  con- 
tended,   they  may  nevertheless  cue;>tlon  the   sufficiency  of   the   hill 
to  Justify  the  order.     "It  lo  a  sat  tied  rule  that  a  cffn^nt  to 
a  hill  in  chancery,   ^here  n  default  ana  dec  ret  pro   confessfl  have 
been  entered,  ussy,   on  tf¥»y(    content  the   imfflciency  of    the  hill 
itself,  or  that  its  averments  do  not  justify  the  decree •  *     Uonarch 
Br«.   Co.   v.    »olford.  179  111.   252,   255.)        #hile  appellees  contend 
thet  this  rule  does  not  apply  to  an  appeal  from  an  interlocutory 
order*  we  do  not    think  the  distinction  is  obvious,  hut   shall,  ex- 
cept  as  necessary,   refrain  from  &i£ sussing  cpj  eat  ions  involving   the 
merits  of    the  hill. 

Appellants*    first  point  that  due  notice  was  not  given 
to  all  of  *he  defendants  applies  only   to   appellant     ureka,   *feo,  as 
-hove  stated,  is,   for  VSAt  of  interest  in  the  property  •▼•*  which 
the  receiver  *M  uppointe^i,  in  no  po?*ition  to  he  hetrd. 

The  second  point  ie    th-it  appellees  have  a  complete  and 
adequate  remedy  at  law.     The  hill  and  supplement  thereto  seek  a 
construction  of    the   will,  urging  grounds   therefor  which  we  will 
not  discuss.     Sut   it  is  alleged   thnt  appellants  have  collected 
and  ea»T«*ted  to   their  own  use    tho  income  from  certain  properties 
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whleh  the  will  purports  to  give   to  appellees  for  which  an 
accounting  is  *»ke'i;    thnt  said  Hsj  and   said  Florence,    to- 
gether with  one  of   their  (UhhmummS  hrothare  and  another  party 
"•ho  has  renounced  the  ri^ht  to  act  as  executor,  were  neated  as- 
exe-sutors  of  said  will,    *nd   Hint  although  it  hies  boen  admitted 
to  probate  by  order  of   the   Circuit  Court  no  executor  or  eny 
trustee  h*»p  been  appointed  by  any  eourt;    that  appel  tants  have 
either  disposed  of  or   taken  adverse  posjHtstion  of  certain  properties 
in  which  under  the  will  appelleec  are  alleged   to  haw   an  interest; 
that  they  are  irresponsible  and  unable   to  recompense   appellees 
for  the  property  so  received  by  thew;    that  appellee!  fear  they  will 
suffer  irreparable  lost)  unless  a  receiver  is  appointed  of  the  in- 
come from  said  property  and  to  take  possession  of  the  real   estate 
and  personal  property  in  shioh  they  ore   allegou   to  hare  an 
interest* 

These  averments  are   sufficient  to  show  a  casse  for  equitable 
Jurisdiction  regardless  of  the  broadened  jurisdiction   to  construe 
a  will  given  by  the  amendment  to   section  5o  of   the  Chancery  n,ct  of 
1911.      (leCartx  v.  McCarty.   875  111.   nT6.) 

And  we   think  the   bill  sets  forth  circus  a  tanoee  and  facts 
Justifying  the  appointment  of  ■  receiver,     The  complainants  in 
this  ease   are  minora.     The  executors  nsa^d  in  the  will   are  required 
to  perform  duties  in  the   nature  of  «  truat  in  favor  of   these   com- 
plainants, upon  which  the    testator  devised   some  of  his  property, 
and  they  not  only  have  not  '.nullified   as   such  but  it   is  alleged 
that  they  have  made   a  division  of   the   property  as   intestate 
property,   disregarding  their  trusteeship  and   the   rights  of 
appellees.     It  is  said  in  High  on  Receivers,   4th  3d.  569; 

*JHl  upon  a  bill  by  children  of  a  testator   to 
establish  his  will,    sad  to  enforce   the  performance 
of   certain  trusts  in  favor  of  plaintiffs  upon  ithich 
the   testator  devised  hiss  property,    and   for  an  account 
of  rents  and   profits,   a  r«ceiver  has  hewn  allowed  o£ 
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the  rente   and   profits,    when  it  vmu  manifest  that 
the   tessta tor's  intentions  had  been  disregarded.* 

On   this   theory  and    the  alleged  facta   the  appointment 
of  »  receiver  was  Juatlfied;   and  aa   the  order  appoints   o  re- 
ceiver to  take  possession  of,  and   collect  the   rente  and   income 
from  only  such  real   and  personal  property.   In  which  the   eon- 
plainants  claim  an  interest  as  wan  in  the  posKeaulon  of  the 
appellants  herein  find  Mrn.  i'iuery,   or  any  of    then,  at  the   time 
this  suit  was  instituted,   and  m  lira.  Finery  has  not  appealed 
and  Eureka  has  no  interest  in  the  properties  and    the  ether 
three   appellants   atand  in   the  position  of  having   waived   eb» 
Jeetiona   to   the   receivership,   none  is   in  a  position  to  complain 
of   the  order,   except  on  the  ground,   poauibly.    Out   the  bill  is 
insufficient   to  Justify  it,   which  **e  have  already  considered. 

While   oourts  of  equity  advance  with  extreme   caution 
in  granting  receivers  as  against  a  defendant  in  possession, 
yet  the   court  is  justified  in  no  doin&  when  it  is  made   to   appear 
that    there   is  great  risk  of  ultimate  loss   to  the   property,   and 
insolvency  on   the   part  of   defendant,   so    thai  he   will  b«  unable 
to  respond   to  a  final  decree.      (High  on  Heoeivars,    4th  ed.,    sec* 
557.)        there   such  »  «tate  of  facts  exists  we  do  not  think  the 
court  should  refuse   to  act,    aa  contended  by  appellants,   simply 
because   the   will  has  been  admitted   to  probate,   especially  when 
no  steps  have  been  taken  to  preserve    the  res. 

Appellants  contend  thftt  under  the  most  favorable  con- 
struction  of    the  will   » ppeliees  have  no  present  ripht  to    any  of 
the  Income  over  which   the  receiver  was  appointed.     Clause   ?  of 
the  will  devises  a  f nrm,   with  other  property,   after  the  death 
of  the   teat*ter*a  last  surviving  son,    to   the  body  heirs  of  his 
said  two   sons  "to  be    their  sole  property  to  be  owned,  managed, 
ana  controlled  by  them  after  the  youngest  of  said  hoirs  shall 
have   ettaineo    the   age  of  21  years."      Appellants   contend    that   this 
Clause!    noatoont-iS    »»nv   inteM«t  «»*•   ««i>i»«  <*— - —    —  *■* 
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the  youngest  of  said  children,   aatfumini;   thw  to  be    "body  heirs* 
of  Robert  9«#  becomes  of  age.      .^ith«ut  attempting  to  tiineuse 
other  provision*  oi*   the   will  which  wh«-n   tnken  in  connection 
with  the    quoted  proTiuien  favor  a  different  const  ruction  there- 
of,  it  is  enough   to  say  for  the  disposition  of   this  appeal  that 
we  do  net  concur  in   thiit  contention* 

It  is   also  argu«d    that  appellees  «re  not  the   "body 
heirs*  of  Kobert  s%   wimpsen.     Th««t  is  a  question  of  fact  raised 
upon  en  «f  ridavit  of  £rs.   .Vinery,   ch-^ging  the  illegitimacy  of 
appelieea.       -he  alone  raises  it  and  haa  not  appealed.     Appellants 
are  in  no  position  to  he  heard  except  upon  the   sufficiency  of  the 
hill  itself,  and  therefore    cannot  qu«»tion  lie   nl  legations  th:tt 
appelieea  ©re  body  heirs  of    sebtfrt    f*  i imp  eon  *>nd  that  there  is 
property  and  income  accruing  and  woemed   therefrom  to  which  they 
are  entitled  una«r  the  will.       e   thinfe  und>  r  the  facte  and   circum- 
etancce  uet  forth   the  receiver  wr.-o  properly  apvointc*   to   consprrs 
their  interests  pending  the  final  determination  of  the   «ult. 

Bar  do  we  agree  with  or  na«d  diwcuss  appellants'   con* 
tentien  that  certain  portions  of   the   will  are  void  for  uncertainty. 

Accordingly  the  order  of  appointment  will  be  affirmed* 

Grid  ley,  i",  J,,  and  Fitch,  J.,   concur* 
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A8«HCI^,    incorporated, 

*  lttintiff 8  in    -rror. 


MTHICJPAL 


Mft.   JVSTXC3  JPXTUH  DMLXVSRSW  THi*  OPINION  OF   THU   OOTRT. 


The  Municipal  Court  entered  Judgment  agtin^t  defend- 
ant* upon  an  inter- insurance  contract  providing  indemnity 
againat  loss  by  theft  of   th«  plaintiff  •  u  m  torn  no  lie  •     The  eon- 
tract  purport*   to  be  ia?<u«d   in  th<-   rises*  of   "The  *itab0criher«  at 
the  Mercantile  Kntor  Jn.ni  ranee   Sxchange  ef   Chicago,  Illinois," 
and  is    iign^d  In  the  n«nt»  of   th*»t  exchange    "By  v^nsolirtated 
Insurance   .*geneiea,   Inn,,    attorney  in  l?«ct.*     An   affidavit  of 
merit*  wa»  filed  "by  each  defandant,  in  ^ish  Joint  liability 
***  denial.      ..  jury  wt»a  d<?sjanded   and  when   the   imaMt   come  on 
for  trial  plaintiff   swad  hi*  witneaaes  appeared  in  court,   out 
the  defendants  '#«?»  not  preeont.     thereupon  a  jury  waa   called 
and  aworn  to  try  th*?   ia.mea.     Four  witnoaeee  were  sworn,   hut 
none  of    them   teutified.     The  plaintiff's   attorney  made   n   state* 
mant  to   the  jury  telling  them  what  the  plaintiff    claimed a   sn<i 
produced   and  read  to   the  jury  the  insurance   policy  referred   to 
(by  date   and  number  only)   in  the   statement  of   claim.      Without 
further  «<  vide  nee,   the   ceurt  directed   the  jury  to  return  a 
verdict  in  plaintiff *t>  favor  for  #1200  ogslmat  both  dafendante, 
which  was  done.       A  motion  for  k  mw  trial  *mi  ff tervard*  med* 
end  overrule,   %nd  a  Jhnlfllt  entered  on  the  verdict* 
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The  Judgment  is  BMHifeat3y  errroncoua.      without  proof 
of   the  loss  of  plaintiff1!*  uutomobile  by  theft  there  was  no 
evidence   to  Justify  or  m  tain  the  verdict.     Moreover,    the 
evidence   clearly  shows   that  the   "Conooliduted  Insurance 
Agencies.  Inc."  is  not  liable  on  the  policy.     It  signed   the 
policy  only  as  an  attorney  in  fact  for  the   "subscribers  at 
tile  Mercantile  Motor  insurance  Exchange."     the  policy  in 
question  seems  to  have  been  written  before   the  passage  of   the 
act  of  1921  regulating  "the  bu nine no  of  reciprocal  or  inter- 
insurance4'   (Cshill*8  0 tatK tea,   ahap.  73,   p.   1948);   and  there 
may  be   sesse   iues;tion  as   to  vhoth«*r   the   rifjfet    riven  by  that 
act  to   aue   the   "subooribera*  by  the  nrane  of   the  exchange 
applies   to   notions  brought  upon  mach  contracts  made  prior  to 
July  1,    1921,        a   that   question  is  not  rtiocuased   in  the  bri 
of   counsel,   we  express  no  opinion  upon  the  same.     For   the 
purposes  of    the  present  onae,   it  is  enough  to-   say  that  for 
the  errors  indicated,   the  Judgment  ia  reversed  and  the  cause 
remanded, 

mrVBHSAB  AMD  nmAxmD* 

Gridley,  *.   J«,  and  Barnes,  3.,  concur* 
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SXCHAVBS,   a  corporation,   »nd 

a  corporation. 

Plaintiff*  in    rror.     ^ 
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MR,  JUatICa  FXTCH  i*«LIVrmB»  WR  G2XKX0K  OF  THK   COURT, 


i-laintiff  brou&ht  twit  in  the  Municipal  Court  for 
$1,900  clataod  to  b©  duo  hie  upon  an  imrarsmoe  policy  issued 
by  tho  def  eadaatu*  injuring  plaintiff  agminat  !©»«  of  hi* 
autoaooile  by  theft*     The  o&atement  of   alalcs  avera  that 

iain  tiff  "a  machine  wa.s   stolen  aixteen  d«ya  after   the  dr.  to 
of  tho  policy,   and   that  plaintiff  promptly  reported  the   thoft 
to  the  def«.adanti»,  but  they  have  refused  to  pay*     Sa«fe  of 
the  defendant.*  filed  an  affidavit  of  merit* •     that  of   tho 
Insurance  Exchange  denies   that  it  is  &  corporation  and  dtniea 
that  it  entered  into  anT  contract  with  the  plaintiff*     That 
of   the  Consolidated  Insurance     fcyneiee  deniee  stoking  the    con- 
tract,  and  denies  any  liability »  Joint  or  several,  upon  the 
•one.     A  Jury  was  waived.     The*   record  elbows  there  w&t-  &   trial 
bafore  tho  court  without  a  Jury,   and  a  finding  in  f rnor  of 
the  plaintiff  with  damages  of  |l,6a3.     Kotionw  for  a  new  trial 
jKO&^n  arreat  of  Judgment  were  denied  by  the  court  and  a 
judgment  mm*  entered  on  the  verdict.     'Jhis  writ  of  error 
followed* 

By  an  order  hertoforts  entered  in  this  court, 
the  bill  of  exceptions  was  stricken  from  the   transcript  of 
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re cord  o>  ctuse  1*  was  no*  f  41**1  wliuin   th*.   vi*e  allovod  lay  the 
Municipal  Court,     there  rejoriins,    tiM&ofQfB,  oiily  the   eosiraon 
law  record.     Ml  the  orror»  jjani&ned,  except  one,   are  such  as 
cannot  be  considered  In  thf$  rvbaanco  of  U  Mil  of   exceptions. 
Th*  aoie  exception  i»  that   fcias   anKmnt  ©f  the  judg»ent  exceeds 
the  amount   claimed  in  the  plaintiff*®  statement  of  claim*     This 
error  is  well  assigned*     it  eon  he  cured,  however,  Vy  remitting 
the  excess  if  the  plaintiff  chooses  »o   tc  do.     If,   therefor®, 
within  ten  days  after  the  date  of  the  filing  of  this  opinion 
the  plaintiff  shall  file  in  the  office  of   thfe  clerk  of  this 
court  a  remittitur  for   the  mm  of  $135,   the  judgment  for  tho 
remainder,  viz.,   ^lixm,  will  he  affirmed;   otherwise  the  judg» 
nent  will  he  reversed  and  the   cause  remanded* 

Qridley,  i'.  J.,  and  Barnes,  J.,   concur* 
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na.  Jv  n        I     '  u  uv.  -;  2J  •**&*  opi&ics  of  tax  court. 

The  defendant  in  this  case  appeals  from  «  judgment 
rendered  ag*inet  it  in  tha  Itenielpal  Court  fo.  .6S,  of 

which  #lt*r30,«3  w&»  the  amount  ala-taed  by  the  plaintiff  to  be 
due  for  the  agreed  price  of  cortnin  diwhee  manuf eetured  by 
th©   plaintiff  *n<i  delivered    to    the   a  fend oat  under  a  written 
contract,   and  $3C00Q  was  for  damage  a  for  refusing  to  reseivo 
the  remainder  of   the  goods  covered  by  the   contrast.     There 
was  a  jury   trial  in  which  each  party  claimed   the   other  had 
broken  the   contract  and  each  claimed  damages  for  the  alleged 
breach  of   the  ether  party.     It  wa«  stipulated  by  counsel  th&t 
no  question  in  raised  as   to   the  sufficiency  of   the  pleadings; 
sad   the  only  alleged  «?rrore   argued  by  defendant*  b   counsel  »re# 
in  substance  „   th??t  the  w-erdiot  is  contrary  to   the  veigmt  of 
ths  evidence,   and  that  the   court  erred  in  giving   certain 
instructions  and  in  refusing  certain  others* 

On  Mareh  36 #   1913,   while  this  country  w&fi  engaged 
in   the   war  with  Germany,  the  plaintiff  was  a  mamf   cturer  of 
pottery  at  Carrollton*  Ohio*   and  defendant  w*s»  a  dealer  in 
such  wares  at  Chicago,     Plaintiff  had  a  re  pre  sen  ta  tire  In 
Chicago  named  Harden,  she,  on  the  date  mentioned*   secured 
two  orders  from  defendant  for  a  large   entity  of  "plain  white 
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hotel   *srev"   ccnaleting  of  coffee  eupn,   t»«oupa,   asmecra,   bowl*, 
plates,  fruit  diahea,  ice   oreMm  dishes   ;u«i  oth«r  dishes,  of 
designate;   sisee  and    tt  spool  fisd  price*,     the  plaintiff** 
"regular  line*  was   the  manufacture  of  '.inner  ware  and  the 
manuf   oture  ef  hotel    «ar*  waa  a   comparatively  recent  addition 
to  ita  usual  husinoae.     These  orders  were   taken  by  Darden  sub- 
ject to  th*.  aprroval  of   the  plaintiff,  and  one  or   the  terms  of 
the  orders  was:      "uhip  as  soon  as  possible, *     Darden  sent  c  copy 
ef    thsae  orders   to    tho  plaintiff,   who   »ckno hedged  r«;;*ipt  of 
the  same  in  a  1<  tter  written  to  Darden,  a  copy  ftf  which  tho 
latter   *{  once   cent  to  the  defendant.     This  letter  i»  dated 
March  29,   1910,   and   after  acknowledging  receipt  of  the  orders, 
states  that   "while   this  finds  us  in  a  position  where  we   cannot 
promise   anything,  yet  we   are  going?  to  <o    the  best  we  eon  and 
fill   these  orders  so  promptly  as  possible j*   that  *we  will  make 
substantial  shipments  of  the  different  items  act   they  come   through 
the  kilns  and  keep  this  up  until  the  orders  are   complete; *   th*t 
"our  f  t.atory  resumed  operation  on  Tuesday  and  *  *  *  w*  are 
etralnin;  every  point  possible  to  get  materials  in  here,  and  bo* 
Here   that  we  will  be  auocesaful  in  keeping  the  factory  in 
operation  even  tanugh  we  do  not  turn  out  full  capacity;*   that 
•the  help  question  is  wry  trying  now,  but  wo  are  in  hopes  of 
filling  up  the  raennoiea  before  long,     so  haye  not  as  yet  got  all 
of  the  hotel  moulds  made*  but   thcae  will  come  through  in  due    time 
and  wo  callers   th  <t  in  the   course  of  a  couple  weeks  we  ml  11  bo 
able   to   ship  a  few  items  on  th<  se  orders,     .iome  of    the;»«  ite»i, 
with  the  equipment  we  hare  now,  it  vould   take  us  eight  months 
to  make  them,  but  we  are  hoping  to  secure  *n<mgh  men  to  gr«tetly 
reduce   this  time,"     The  prices  specified  in  the  orders  above 
mentioned  were  *hat  is  known  au  "list"  prloes,  from  which  a  dis* 
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count  of  20  was   allowed,    the   aggregate   »«t  price   being  $36,29g.eB. 

Plaintiff  made  its  first  ehipmcnt  upon  these  orders  on 
April  9,   191  »,    consisting  of  nearly  40r>   deasn  plates  which  plain- 
tiff   then  had  la  stock,   and  followed   this  with  other  shipment*  of 
goods   thereof  t«r  manuf notured,    in  April,  May,  June,  July  and  August 
of  the   stese  year,   aggregating  nearly  800O  dozen  of    the   dishes 
ordered,   worth,  at   the  contract  price,   about  $6,3GQ«     The&e   ship* 
eents  were  paid  for   soon  after   they  were  received,   the  loot  pay* 
ment  being  made  :>  *p  tombs  r  IS,   1        • 

sn  /signet  16 •  19  In,  in  nnsmsr  to  a  letter  of  the  defend- 
ant  requesting  information  rogavaJJIS,  further  shipments,  plaintiff 
replied  that  it  had  given  to  understand  by  the   "War  4*erriee  Board* 
that  plaintiff *s  entire  production  of  hotel  war©  would  be  rehired 
by  the  government,   and  thai  "under  the   clrcu»«taneea,   we  see  no 
prospects   to  bo  able  to  deliver  y-m  any  considerable  amount  of 
goods,   an  5    think  it  will  be  best  for  you  to  not  count  on  receiving 
much  additional  hotel  ware  from  us."     to   this  letter  the  defendant 
replied    tnmt  it  would    *moet  emphatically  insist  on   the  completion 
of  our  order  in  its  entirety.*     She  plaintiff •»  factory  *as  closed 
for  three  w*f>k*  in    tugust,  because   the  plaintiff  wae  unuble  at 
that  tine   to  get  enough  coal   to  keep  the  factory  in  operation* 
;*hen  it  reopened,  the  Manufacture  *f  the  dishes  ordered  by  defendant 
was  resumed.     Ho  shipments  wore  made,  ho  ever,   during    i^ptember, 
and  in  October  defendant  sent  *n  agent  to  CJarrollton  to  stake  in- 
quiries.    There  is  a  sharp  conflict  in  the   testimony  as   to  what 
occurred  when  the  agent   reached  Carrollton.     The  agent  testified 
that  the  plaintiff  *a  provident  told  him  that  on  account  of   the 
difficulties  experienced  in  manufacturing  the  goods  in  question, 
he  hod  found  it  inpr  eti cable   to  make  the  same  nad  had  concluded 
to  abandon  the  m«nuf  «tur<*  of  hotel  china  ware.     This  w&e  denied 
by  the  plaintiff  ♦«  president  ond  his  son,   oath  of  whom  were 
present   at  the  time  •*   the    aonvoroKtion.     They  te   tified   that 
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they  told  the  defendant* a   agent  that   they  were  working  on  defend- 
ant's orders  and  intended   to   complete    thea,  but  on  account  of  the 
workinr  conditions  then  existing,   they  could  not  aak*  any  definite 
promises   %a  to  nhen  ahipjacmta   would  be  wade.     The  plaintiff* 
president  further  testified    thtrt  the  agent  angrily  demanded   that 
plaintiff  fix  a  definite  d^te  for  ahippjt-nts,  and  when   this  w«»  re- 
fused,  accused  plaintiff  of   "cutting  prices"  in  bids   submits 
the  government,  below   the  prleee   ^hich  defendant  woe  receiving  for 
foods   supplied   to   the  Great  i*akea  Kavnl     t%tion«     Upon   the    return 
of   tfie   agent  to   Chicago,    defendant  wrote  «  letter  to    the  plaintiff 
en  October  lth  atnting  that  the  agent  had  reported  that  plaintiff 
refused   to  neke  any  further  shipments  on  the   contract,    that   *it  ii 
absolutely  neoeesary  for  us  to  obtain  goods  *£t»  which  to  mpply 
our  cu»teMi>a#*   that  plaintiff's  failure   to  deliver  had   "incen* 
venieneed*  defendant,   a-d   that  "we  would  be  very  glad   to  h©ve  you 
start  to  make  delivery  on  your  contract  at  enee,"     Hot  receiving 
any  immediate  reply  to  this  letter,  defendant  wrote  again  on 

•f      ,   ItU),   «..kin<5  if  def-mdmnt  ims   to  consider   the  ailcnee 
of  the  plaintiff   "aa  imdteating  an  unwiliingnesu  to  perform  the 
contract."     to   this  letter  the  plaintiff  replied,  und<r->r  date  of 
Kovewsber  8,   1918,    that  it  had  not  answered  the  defendant's  letter 
of  October  18th  for   the   wawn  that  plaintiff   "did  not  know  of 
any   satisdT    ctory  reply   to  make*    th*t   the  report  of    the    defendant*  a 
agent  "was  not  in  Rocordance   v*ith   the  facts,    and,   noting  your 
trend  in  th«t  letter,    took  for  grunted   th.nt  this  was  an  ultimatum 
and   that  further   enrreopondenee  wao  useless."     <)n  Kovemher  11, 

,   defendant  wrote  *tfaln,    asking  if   it  was  to  understand  from 
plaintiffs  loot  letter  that  plaintiff  did  not  intend   to  comply 
with   the   sontrsaet,   and  re  cue '-sting  a  definite  answer.     Plaintiff 
did   not   reply   t©    thie   latter,   but,   eleven  days  later,   on  Stovc-mber 

,    IPli  t  a\ade  a  shipment  to  defend -nt  of  1  "97  dozen  of  butter 
plates,   worth  et  the   contr    at  prioe,   #584.40,  and  followed  this, 
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within  a  month  the  renter,    *ith  three  oth*r  whipfltcnta  of   coffee 
cups  and  othor  ai»hee.       The  aggregate  of   theaa  four  ahipm<.nte 

was   .£1,730.62,    *md   thia   was   never  pnid. 

fta,  far  M   the  reco-d   shows,   no  obi nation     waa  mode 
by  d&fomi&nt  to  rueaiving  theae  last  ahSpwenta*  until  IMoewber 
18,   1318,    when  *JU  hut  the  la»t  of    the  four  ha -1  been  received 
toy  defendant.     On   fch.t  date,      -fondant   sent  to   the   plaintiff  a 
long  letter,   atatlng  th*tt  on  #«roh  P#,   191B,   plaintiff,  in 
acknowledging  receipt  of  def^Ja&t'lunNUv  «f  KmtfelR  Si,   i',:>ia, 
had  "promised  to  ssstlee   mabytantial  ahipmenfcn  continuously  and 
indicated  that  you  would  Ue  «ble   to  fill  the  order  in  materially 
}*»a  than  flight  montha;  '    that  "your  shipment  of  good*;  unrip r  thia 
•  rder  gw  trifling  and  prt*otio»lly  amounted   to  a  total  failure 
to   comply  *lth  your  contract;**   th»t  *en  October  lSth«  we  galled 
your  at^ntion  to  the  heavy  lea -  we  had  euffered   through  y<v>.r 
failure   to  fill  the  contract,   but  indicated  a  willingneaa  on  our 
part   to  re  noire  the  goods,  provided  you  would   cnnsRenee.    ahipm^nta 
promptly,   and  would  advise  ua    thnt  you  would  fill   the  contract;* 
that  when  no  reply  to  thia  letter  waa  received,  defendant  had 
written,    on  November  5th,   asking   * whether  *?e  ehould  conoid  r-r  the 
contract  canceled  by  vou  and  whwld   bring  auit#*   to  which  the 
plaintiff  hat   replied,   in  eubsstance,   thnt   "any  further  eorrea- 
pondenef?   wwld  be  uaeleas*;*   th.it  on  ftffambu*   11th,   defendant  had 
again  written,   &«>dng   "if  we  ware   to  understand   from  your  letter 
th  t  yo!   did  not  intend,  to  comply  vdth  your  contract;*   to   tshich 
no  reply  had  been  made;    that  lifter  waiting  over  a  month  for  a 
reply,  nt  hud    "aaoumed    ttoat  you  proponed   to  make  no  further 

effort   to   fulfill  your  con'raot,   nnd    therefore    tMts£de*«4  it  onn- 
celed."     then,    referring  to    the  la«t  shipments,  made    "within   the 
laet  few  daye,"  the  letter  atatee  that  "upon  your  failure   to  reply 
to  our  letter  of  November  11th,  we   considered  ouraelvea  entitled 
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to   -   and  did  el*ct  to  •    consider  our  contract  with  you  ended  on 
Account  of  your  failure    to   part on  thn    oume   find  *  *  •  your  in- 
dication  that  you  did  not  propose  further  to  try  to   comply  with 
tho   contract,    and  w«   certainly  cannot  permit  you*    now  that  the 
war  is  ended,    to   assume   that   that  contract  remains  in  force,    so 
that  you   onn  make   uhipments  >Ander  it  **t  your  ploKSure."      "he 
letter  close©  fey  saying:      "floaHO  understand   th^t  we  hate  a 
large   claim  ftgs&Mt  y«u   for  damages  *  *  and  that  imy  goods   sent 
to  us  will  fee  ap  lied,   at  their  r^Mionable  market  value;    at   the 
time  Of  receipt,    to   our    claim  against  y«u   for  damages,    but   that 
no  goods  will  be  re  ^ived  under  tho   terms  of  the   abrogated  eon- 
tract.* 

Plaintiff  made  no  further  ahlpmento  after  receiving 
this  letter,     there  is  undisputed  evidence   to  tho  effect  that 
at  the   time   thia  letter  waa   written,   plaintiff  had  in  its  factory, 
in  process  of  manufacture,  about  $10,000  worth  ©f  goods  ordered, 
which  plaintiff  wa*  Obliged   to,    and   did,    thereafter  oell  to 
others  for  »  sum   considerably  lenu  than  the  price  fixed  in  the 
contract.     There   is  also  uncontradicted  evidence    tending  to  prove 
thnt  the  difference  between  the   cost  of  manufacturing  the  remainder 
of   the  geotU  ordered,   and  the   contract  price  of  the*   some,   was 
There  is  some  evidence   tending  to  prove   thiat  after   the  date  of 
the  contract  the  market  price  of   euch  goods  advanced,  and  thero 
is  evidence   to   the   contrary. 

She  contention  of  defendant' ft   counsel  in  this  court 
Is  substantially  »  repetition  of  the   claim  of    the  defendant, 
as  sated  in  its  letter  of  December  18,   1918,  vis.:    that  the 
partial  performance  of   tho   contract  on  the  part  of   the  plaintiff 
was  of  a  trifling  character  and  indicated  an  intention  on  the 
part  of   the  plaintiff  not   to  perform,    that  further  p«?rf ©mane© 
on  its  pirt  was  definitely  abandoned   in  October,    1918,   that  de- 
fendant then  elected   to  terminate   the  contract,   ano    that  the 
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s  hi  parents  s»*4e  after  Hovomhoy   11,   191H   (.-vrmifltiee   r>ay),  evince 
an  intention  on  th*     art  of   the  plaintiff   to  renew  the   * abrogated* 
contract  without   the   defendant's   nnnaent  or  permission,     i lain* 
tiff  met   thin   contention  in   the   trial  oourt  by  introducing  evidence 
tending   to  prove   that  plaintiff  exercieed   such  diligence  in  the 
manufacture  of    the   specif ted  articles  of   china  ware   ao  was  reason- 
ably  possible  under  the   oonditlons  p revel  ling  during   the   laet  year 
of  the  world  war.     It  was  ohown  by  uacontrj*diotad  evidence   that 
the  manufacture  of   china  ware   is  a  slow,   tedious  process.   Involving 
the  use  of  profartd  moiols,   pl«-.*ter  easts  and  moulds;    th^t  the 
average   time  required  in  the  plaintiff* s  factory  for  Manufacturing 
and  finishing  such  china  wore  as  defendant  ordered,  w&s  about  sixty 
days,  under  normal  conditions*  when  the  fnotory  had  on  head  all 
the  clay,    pl*u*t«r  of  parls,   nlHoa  and  other  materials  rehired  for 
the  manufacture  of   the   «?«<?,   and.  when  the  factory  is  operated  een- 
tlnuously;    that  during  that  part  of  the  year  1913  prior  to  armistice 
>ay#  however,    th«  factory  was  often  necessarily  shut  down  because  of 
the   inability  of  plaintiff   to  secure   enough  fuel   to  op. rate   it  con- 
tinueuwly;   that  because  of  conditions  occasioned  by   th<    war  then 
in  progress,    the   plaintiff  «mc  untible   to  procure    the  n*  cesser y 
materials  except  at  long  intervals  and  after  much  delay;   and   that 
many  of   the  plaintiff**  skilled  workmen  were  taken  away  through 
the  operation  of   the  draft  that  waa  then  in  force.     The  president 
of   the  plaintiff    company  testified   that   the  base  of    the  V>ody  of 
the  kind  of  plain  white   china    vare   described  in  the   contract  is 
Kaolin,  or  English  china  clay,   which  is  imported  from     ngland; 
that  no  dome  a  tic  clay  can  be   sucoeKafully  used;    that  on     pril 
26,  191S,  a  steamer  upon  which  plaintiff  had  a  consignment  of 
ten  carloads  of   : aolln  WMt   torpedoed;    and   that  during  moot  of 
tho  month  a*    august,   101ht    th*  factory  was  cleoed  because  the 
*  embargo*  on  ths  railroads  at  th  >t   time  prevented   the  plaintiff 
from  getting  a  supply  of   coal.     Many  fasts  and   eircumataneeo 
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•f  liks   eJuoreete?  were    related  by  this   witnees  **nd  by  the  factory 
supe rin tendent  which  tend    to  support   the  plaintiff1 e   contention 
that  although  the   »hi?mi«nts  made  by  th«   plaintiff  prior  to    \rmietlee 
Day  wore  relatively  email,  yet  the  plaintiff  was   "doing  its  beat* 
under  the   then  existing  circumstances   to  fill  the   defendant1  a  ordere 
*ae  promptly  ne  possible*"   which  was  all   the  plaintiff ,   in  ita 
written  acceptance  of  March  "19 1   19  lf>,  had  promised   to  do.     On  the 
other  hand,    there  is  evidence  from  which  the   contrary  may  be  re  aeon* 
sbly  inferred,   and  &sf entfemt* «   counsel  have  fully  presented  that 
phaae  of  the   case.     In  view  of   the  extended  argument  on  these 
questions  of  fact*  made  by   '-annuel  on  both  aides,  we  have  oare- 
fully  examined  all   *.hc  evidence  contained  in  the  record,   and  after 
giving  due   consideration  to   the  ur  gttmenta  presented,  we  &re  unable 
to  say  th- t  the  verdict  of  the  jtiry  is  manifestly  contrary  to  the 
greater  weight  of   tha  evidence,     '^hlle  defendant* a  letter  of 
ctober  ld«  1918,   showa  that  defendant  men  not  entlefied  with  the 
ahipia.-fBtif    that  had  been  node  up  to   that  time,   yet   the  8-«*e  letter 
Rho#»   that  defendant  did  not  then  elect  to   cancel  the   contract  on 
that  ground,   but  wa»  willing   to  accept  further  shipments  under  the 
contract,   provided  plaintiff *would  cow-enee   shlpmente  promptly," 
and  advise   defendant   that  the   contract  -ould  be  performed.     The 
evidence  shows  without  contradiction  Hint  the  work  was  then  going 
ahead  in  the  factory  and  we   think   the  preponderance  of   the  evidence 
shows   that  shipments  wore   thereafter  *eomnenced*   M  promptly  ml 
could  b«  reasonably  expected  under   the   circus:  stances.     The   failure 
of  plaintiff  to  reply  to  defendant ♦«  letters  demanding  a  cate- 
gorical statement  ae   to  plaintiff's  intention  to  perform  or  not 
to  perform,    *«s  unnecee  nry  if,   an  the   Plaintiff* o   witnesses 
testified,   the  defendant* a   agent  was  informed  when  he   visited 
the  plaintiff *s  factory  in  October   that  plaintiff   was  working 
on  defendant's  ordere  and  intended   to  complete   them.     If   such 
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wore   the  fne%»,    the  mere  failure  of  {-lain tiff  to  reply  to 
defendant's  lottars  way  not  of  itnelf  proof  of  t  contrary 
intention.   Mid  afforded  no  nuffioient  ground  for  defendant* s 
alleged  election  to   cancel  the   contract,   eapeci^lly  in  vi»w  of 
the  fact  thut  such  alleged  election  *ne  not  made  until  several 
later  shipe*«mt8  had  been  received  by  defendant. 

As  to  the  ullage d  errors  in  the  given  inet ructions, 
it  will  be  enou* ;.'h  to  nay  that  we  have  ismeniaed   such  instructions, 
o.nd  f  in  '  no  reversible  error  l«   the  action  of    the   court,     :*oth 
the  refused  instructions  tendered  by   the  dafonartnt,  of     hieh 
complaint  is  made,   are  involved  and  misleading.     The  eleventh 
instruction,   in  which  the  l*g«l  effect  of   the  defendant's  re- 
ceipt and  acceptance  of   the  last  shipments  is  attempted  to  be  set 
forth,  ignores  the  undlnputed  fact   thrt  up  to  the   time  said 
shipments  were  mode  and  the  gondii  revived  mid  accepted  by  the 
defendant,   it  had  never  in  any  manner  acquiesced  in  or  consented 
to  any  alleged  "renunciation"  of  the   contract  by  the.  plaintiff, 
tut  had  always  treated  it  as  a  subsisting  contract  nxkd  always 
Insisted  on  full  pe rf o manee  thereof  by  the  plaintiff. 

Por  the  reasons  stated,   the  judgment  of  the  Municipal 
Court  is  affirmed* 

AnrXUKiiD* 

Oridley,   r.  J.,   tm&  Sanies,  J.,   concur. 
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titat after   the  first  operation  he  auknd   the   plaintiff  what  the 
cost  would  be,   and  the  plaintiff   told  him  that  "for  a  b>  rious 
operation  of   this  kind  with  an  aaBisUnt  and   all  necessary  euro," 
it  would  be  md  $10  for  the  operating  room  and  $10  for 

"something  else."     1fhe  father  paid  the  plaintiff  $830.      A  special 
nurse  waa  also  employed  and   the  father  likewise  paid  hrr   hill  in 
full.      There   mat  evidence    tending  to  prove   th  «t  for  fire  or 
six  weeks  following  the   first  operation  the    child,   to   all  appe«r- 
encee,   gradually  improved  in  appearance   s»,nd  strength}    th^t  at  the 
end  of  four  week*   the  wound  was  alme«t  closed  and  the  plaintiff 
told  the  father  that   tho  child  w«a  out  of  danger  and   th?*.t   the 
servicers  of   the  special  rwrae   could  be  dispensed  with,    assuring 
hiss   that  acme  one  of   the  three  nurses  regularly  employed  by  him 
«t  his  hospital  would  give   the   child  »«  good  core  ».s  the  special 
nurse  h«d  a-ivon;    that   tho  epecitil  nurse  remained  a  couple  of 
weeks  longer,  however,   beciiu so   the   child  had  been  frightened  by 
one  of  the  other  nurses  and  was  of  said  of  hor;    that  when  the 
special  nuree  left,   eh«  told   the  other  nurse   that   the   child  must 
have  an  enema  every  other  day,    to  which  the  latter  replied:      "It 
is  my  business;"   th.  t  thereafter   the  other  nurae  did  not  ?;ive 
enemas,   and  when  the  mother  remonstrated*   said   mho   "didn't  have 
to  follow  orders;"   that  she   neglected   th*  surgical  dressings  until 
the   child's  skin  was  raw  and  inflated;    that  she  hnndled   the   child 
so  roughly   that   the    child   screamed;    tht  t   the    child   was  scolded 
"because   she  wot  the  bod;4   th^t   the  food   furnished  wks  at  times 
unfit  to  eat;   and  th.?.t,   finally,   after  a  week  or  more  of   thin 
treatment,   the    child  began  vomiting  and  her  wound  re-opened;    that 
for  nearly  twenty-four  hours   thereafter   the  plaintiff  did  not 
visit  the   child  and  could  not  bo  loco  ted;    that  the   next  day,   as 
soon  as  he   *«*  tho   child,  he   told   the   defendants   that  he  must  per- 
form another  operation  "to  repair  the  damage;"   that  the  mother 
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protested  thnt  th*  child  vat  too  iraak  to  undergo  Another  oporetion, 
out  the  defendant,  nev«rthel«f»u,  c.vlleci  another  phyeician,  «h© 
pcrfoaaed  the  oeoond  operation,  nnl  the  child  dle<J  aoon  after  from 
•surgical  shocks"  In  rendering  his  dncieion  the  trial  judge  said: 
"I  don*t  ae*  how  snybody  ?ould  wit  and  lie  ton  to  this  evidence  and 
not  feel  th*t  thia  girl  *n.«  neglected."  c  have  rood  the  evidenee 
in   the  record  and   we   are  of   th«   sane  opinion. 

P&a£ft%ifffi  eounuel  earaplaina  of   some  of  the  rulings 
and  reaorlca  of   the   e«u  rt  on   the    ilr-ie-ion  of  evidence,      we  hove 
exHjnim.'d   the    record  with  reference   to    thee*  matters,   snd  are  of 
the  opinion  no   reversible  error  woe  conuaitted. 

the  judgment  of   the  &unici$m'i  Court  ie  &f  finae<U 

Oridley,  V*  J.,   ond  Barnes*  J.,  concur* 
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mk.  juvri.    ,1  a  xi  i  >)  thh  gfi;?xg*  ©*  ths  ccuht. 

By  thio  Rppoal  the  defendants  »#«k  to   reverse  a 
judgment  for    ,1,000  for  personal  injuries  sustained  by  the 
plaintiff  when  he  waa   struck  by  one  of  the   defendants'    street 
ear*  upon  Horth  avenue   at  M$*  Louis  avenue,   in  Chiasgo,     The 
only  question  raised  by  defendants  is  tha t  th»,  Terdict  is  con- 
trary to   the  evidence.     The  accident  happened  about  half  past 
five  in  the  evening  of  January  2,   19<21.     liorth  avenue  runs 
east  aa<\  west,   with  a  roadway  of  unusual  width*     It  has  upon 
it  a  double   line  of   street  oar   tracks*   end  the  trolley  posts 
are  in   the   enter  of    the   street.     iit.  Louis  avenue  runs   south 
from  Horth  avenue.     It  does  not   cress  Horth  avenue,      /,.  short 
distance  west  of  the  west  line  of  ;,t.  Louis  avenue  extended, 
a  street  sailed  Hancoak  avenue  enters  Berth  avenue  from  the 
north,   but   doeo  not  cross  it.     The  distanoe  between  the  we  at 
line  of  8%«   i-ouia  avenue  ejcttfBAsd1  north,   and  the   east  line 
of  Hancock  avenue  extended  south,   is  autism  ted  by  <  ne  of    the 
witnesses  at  fifty  or  sevr  nty-f  ive  feet.     The  next  atreet 
which  croasea  Horth  a.  venue  west  of  Hancock  avenue  and      t.  Louis 
avenue,   is  Central  rark  avenue.     Just  before  the  accident  the 
plaintiff,   then  S  boy  twelve  years  old,  and  another  boy  fourteen 
yenrs  of  »ge,  were  walking  er.ist  on   the  north  ;side  of  Horth 
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avenue,   on  their  way  to  a  motion  picture   theater  en  the   ttouth 
eid©  ef  Korth  avenue,   e«*t  of  tt%,   i-ouis  avenue,      .fter    orosalng 
Hancock  *v*nue   sad   r^ching  &   peint  about  opposite   the?  west 
sidewalk  of  ->t.  Lou  la  avenue,    they  turned  south  to   cross  Rortfc 
e venue.     Both  boyu   testified  that  hm  thf-y  • tapped  from  the 
curbstone  Into  the  street*   they  looked  up  &nd  down  the   street 
and  saw  no   traffic  except  a  street  e«r  half  a  block  away,   approach- 
ing  them  from   the  west,   and  app;a*«mtly  slowing  down  at  a  'regular 
stopping  place, *   (indicated  by  ytop-aigns  reading  "Cars  stop  here"); 
that  thereupon   they  walked  straight  south  townrd   the  sidewalk 
on  the  west  aide  of  ->t,  Louis  avenue;    that  as   they  reached   the 
north  rail  of    the  west  bound  track*    they  looked  again  and   saw 
the   street  car  a  garter  of  »  block  eway,  moving  slowly;    that  no 
gong  was  heard  by  them;    th»t  they  then  went  on  somas  the  first 
traoka9  and  the  plaintiff,  who  wns  nhead,  was   struck  by  the   left- 
hand  front  corner  of   the   street  car  and  knocked  down.     Plaintiff's 
companion,    who  v*t\%   two  or   fkvwa  feet  behind,   testified   that  plaintiff 
was   thrown  against  a  trolley  post.     In  this,  however,  he  is  not 
corroborated  by  any  other  witness,   and   there  is  evidence   tending 
to  prove  that   there  wan  no    trolley  post  at  the  west  line  of  fit* 
Louie  avenue.     The  witnesses  agree   that  plaintiff  "got  up  and 
staggered   toward  the    curbstone.'*     A  paaoerby,   noticing   this  end 
that  plaintiff's  head  w*s  bleeding,   assisted  the  plaintiff   to  a 
drug  storo  «t   the   southeast   corner  of  ut,  Louis  avenue   and  North 
avenue,   wh«»re  first  aid   waji  given,   and  he  wjib   then  tr;ken  home 
and  a  doctor   called,     the  doctor  described   the   injury  en  a  cut 
about  three   inches  long  on  the  left  side  of  the  head   shove   the 
temple  -   "a  dirty,   infected  wound,"  with  the   scalp  torn  loose , 
«oo   that  it   could  fee  picked  up   in  examining."     The   doctor  had 
the  plaintiff   t4kon  to   a  hospital,   ^here   the  wound  was  cleansed, 
sutured,   dressed  and  drainage  established.       The   infection  Increased, 
with  much  swelling  and  pain,  which  gradually  subeided.     The  boy 
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wna   in   the  hoopital  for  about  a  month* 

Vt   question  is  raised  as   to   th«   amount  of  the  ver- 
dict,   which  Mesa   to  ho  reasonable   in  view  of    the  nature   of   the 
injury.     Th*--   oVfendcnta   cl:  im  the   saao   is   a  "blind"  one,  meaning 
that   their   claim  department  ht>d  no   report  of   the    nooinont.     Thoy 
product   u   a  witneaw    the  druggiat*e    elf?rk,   or  assistant,    who 
was  in  the  drug  store  at  the   time   th©  plaintiff  was  taken  the  re  t 
and  who   testified   th  t   the  f  lrei  thing  he  did  when  plaintiff  was 
brought  in  was   to   ask  the  boy  how  the   accident  happened#   and   that 
plaintiff  replied  by  saying  that  he  wan   "flipping*   a  car,     1!ho 
plaintiff  denied  making  any  such  et"t«menta   and   the  young  man  who 
assisted  him   to   th<;    drug  atore   testified  that  ho  heard  nothing 
of   the  kind  while  he  was  there.     Those   contradictions  and  the 
statement  of   the  plaintiff  a   companion  that  plaintiff  wu     thrown 
against  a  trolley  post#  furnish  the  ground  for  an  extended  argu- 
ment by  defendants*   counsel   M   to  the  orediVdlity  of  plaintiff's 
itnesaeo,   and  an  equally  extended   att?  ok  by  plaintiff**?   counoel 
upon  the   credibility  of   the  draggiiat's  clerk,     to  hare  read  and 
fully  eon«idered   the  arguments  pretumt;  have   c v. r  fully 

examined   the  abstract  of    the   testimony,   and  we, are  unable  to  say 
that  the  wrdict  of    tha  Jury  wt?.e  manifestly  contrary  to    the 
greater  weight  of    tha    evidence* 

Defendants*    counsel  ineist  that  plaintiff* s  ovidenoo 
shows  a  ease  of  a  boy#  old  enough  to  know  better*,   suddenly 
darting  in  front  of  a  oarefnlly  managed  street  ear,   and   that 
therefore   »  verdict   for  defendants  should  have   been  directed, 
We  find  little   in  tho  evidence   to    support   this  theory.     On  the 
contrary,    *o  find  unenntr ^dieted  evidence  from  which  the  Jury 
might    re;  »©n»bly  find    that,   the   plaintiff   and  his     oy  friend, 
with  each  eara   so  would  reaanaably  be  expected  of  boys  of  their 
ags.   were  proceeding   across   the  ear   tracks  at  s  street   crossing 
a   sufficient  distance   in  front  of   the   approaching   street  oar   to 
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have  enabled  them  to   cross  In   .   >fety  if   the  mo  to  man  hed  exeraioed 
due  e»<re  in  driving    the   street  oar;    and   that  the  motorman  neg- 
ligently incr«a©ed   the    speed  of    the  street  o«r  Just  before   the 
accident  «nd  in   oonooquenoo    the  plaintiff  was   injured.      Mae   dle- 
tance  from  the  north  rail  of    the   wewt-bound   track  to   the  north 
rail  of   the  oast- bound   track  ■*«  thirteen  feet.     If   the   boyo* 
story  is   true,    th&t   the   street  car  was  a  quarter  of  a  block  away 
and  moving  slowly  when  they  u  topped  upon  the  north  truck,   then 
the   e treat  oar  must  have   traveled  thereafter  a  quarter  of  e  block 
while   the  plaintiff  was  walking  thirteen  feet.      "It  was  a  long 
block.*   said  tho  plaintiff©  companion.         The   plaintiff,   twelve 
ye*re  old,  who  «ma  ojMfcttts   thought  he  ha I   time  to   ere  so     nd  went 
on.      The     lain  tiff* o   oniap^nion.   two  years  older  and  several  foet 
behind,    thought  othe  wise  and     topped.     There  mas  nothing  to  oh- 
struot  the  mo  toman's  view  of    these  boys  m  he  approached  them, 
nder  such   cireumatMneetj,   the    questions  of  negligence  of   the  de- 
fendants md    contributory  negligence  of   the  plaintiff  were  questions 
for  the  Jury   to  rteuidc  from  the  evidence.     1.0 f two  v,  ChiOfe^o  Kyo. 
£&.,    293  Ul.   475,    479. 

The  Judgment  of  tho  -superior  Court  will  be   off  lined, 

Orudley,   I  .  J.,    concur*; 
Barnes,  J.«   dlsuonte. 
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KARL  KATHiWS  and  MRiJ*  KaRL 

MATHiaUS*   doing  business  as 

Th«  Majestic  Belt  Company* 

Appellees. 


AL  FRO* 
MUHXC1FAL  a 

OF   CHICAGO. 
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MR.  IVSfSm  FITCH  DHUVERKM  ?HH  OFXHXON  0*  TH8  COURT* 

Eighty  days  after  the  entry  of  a  default  judgment 
against  defendants  in  the  Municipal  Court,   the  defendants' 
attorney,    in  thoir  behalf*    filed  a  petition   therein  to    set 
aside  the  judgment.      .*hen  the  petition  cesie  on  for  a  hearing 
the  plaintiff  filed  a  motion  in   writing  to  strike   the  petition 
from  the  files  on  the  ground  that  the  petition  was  insufficient 
in  law  to   confer  Jurisdiction  upon  the   court  to  vacate   the 
judgment.     The  court  denied  the  motion  to  strike  and   the 
plaintiff  electing  to   stand  by  Ms  diction  the  judgment  was 
thereupon  vacated.     From  that  order  the  plaintiff  appeals. 

The  record  shows  that  no  motion  to  vacate*   set  aside 
or  modify  the  judgment  was  made  within  thirty  days  after  the 
judgment  was  rendered*  and  the  »ole   question  presented  on  ihis 
appeal  is  whether  the   facto  alleged   in  defendants1   petition 
thereafter  filed  were   sufficient  to   authorize   the    court  to 
vacate   the  ludgment  und<*r  the  rule  prescribed  in  emotion  21 
of   the  Municipal  Court  Act. 

The  petition  to  vacate,  which  is  signed  and  sworn 
to  by  defendants1    attorney  "on  behalf  of  the  defendants* * 
stetes  that  on  August  29*   193/.*   an  order  was  entered  in  said 
cause  requiring  the  plaintiff   to  file  within  ten  days  a  more 
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specific  statement  of  claim,    and  extending  defendants'    tine   in 
which  to  file  en  affidavit  of  merits  for   ten  days   thereafter; 
that  twenty- two   dnya  isftr    a   id  order  was  entered,   viz.,   on 
September  20,   1922,   a  Judgment  by  default  was  entered  against 
the   defendants  for  f#3l.,Xl,    'it  appearing  to   the  court   th^t    the 
defendant*  had  failed   to  file    their  affidavit  of  merits;"   that 
on  --eptember  r;3,   If 33,  he   (the  attorney)   filed  a  separate 
affidavit  of  merits  for  each  defendant;    that  "he    thought  he   was 
filing  the   same  within  the   time  allowed  for  so  doing  by  the 
court,"   and   thrrt  his  failure   to  file   the   same  on  or  before   the 
19th  day  of   -eptember,   1922j,    "was  entirely  due   to  his,  your 
petitioner's,  mistake,   and   cannot  in  any  manner  be  chargeable 
to   either  of   the  defendants  herein;"   that  his  mistake  consisted 
of  making  his  memorandum  of   the  time  for  filing  such  affidavits 
"upon  the    >?rong  page  of  hio  memorandum  boa*;"   that  he  filed  such 
affidavits   in  good  faith,    and    that   oecr-use   a  jury  demand  had  been 
made  in  the   ease  "it  did  not  occur  to  your  petitioner  to    check 
over  the   bulletin,   nor  examine  the   court  files  either  before  or 
at  the   time  of  filing  said  s£ i idgvits  of  sprits;"   that  he  was 
"absent  from  the   city  on  business  daring  moat  of  the  month  of 
October  and    did  not  return  until   a  few  days  prior   to    the    date  of 
preparing  this  petition"   (which  is  sworn  to  T)eeenb«r  2,  1922), 
when  one  of  the   defendants  told  him  that  a  bailiff  was   seeking  to 
serve  some  kind  of  a  paper  on  the  defendants,   "whereupon  your 
petitioner  examined  the  ciurt  files"   and   learned  for  the  first 
time   that  a  Judgment  h^d  boon  entered;    th.t  he  verily  believes  the 
defendant  Karl  Matheus  has  a  meritorious  defense   "to  at  least  a 
very  substantial  part*   if  not   the  entire   claim  of  the  plaintiff," 
and  believes  Mrs,  K^rl  Itatheus  has  a.  meritorious  defense  to   the 
whole  of   such  demand;    "that  no  partnership  relation  ever  existed" 
between  the   defendants,   but  that  he  believes  that  at  the   time  or 
times  in    uestion  the  defendant  Karl  Mstheus  hod  a  partner  named 
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Louie  T  acheroux,    who   is  liable,  and  ought  to  be  marie  ■  party- 
defendant,    if    the   court   should  find  upon  m  trial  of  the   cause 
that  any  liability  i  tt   ohes  to   the  defendant  Karl  Katheua. 

The  arwinded  statement  of   claim  of  the  plaintiff  alleys 
that   the   defendants   ure   partners,   doing  "business  under  the   firm 
name  of  Eajestic  BaVft   Company,    \nd    f»re   indebted    to    the  plaintiff 
in  the    sum  of    js608.30,  tflth  interest,    "for  work  done  and  materials 
furnished, *  as  shown  by  an  itemized  statement  of  account  attached 
thereto,   which  account  debits  said  Majestic  Belt  Compcny  with   the 
price   of  a  large  number  of   dir::;,    punches,    plates,  brachete,   etc., 
a^-rregating  $1200,30,   and  ahowa  credits  of  payments    in  cash  and 
by  note  and  the  return  of  one  machine,   aggregating  $592,   leaving  a 
balanee  due  of    2(508.30,   which,   with  interest,   (a   the   amount  claimed 
to  be  due. 

In  the  petition  to  vacate   thers   io  no  denial  of  any 
fact  alleged  in  such  amended  statement  of   claim  except   the  state- 
ment that   the  defendants  are  p  rtners.     Ho  facts  are   stated  in 
the  petition  tending  to  show  that  defendants  have  any  other 
defense  of  nrty  kind   to   the  plaintiff's   claim;    and  no  reason  is* 
given  in  the  petition  for  the   failure  of  defendants   to  make   th-t 
defense   in  apt  time,   or   to  make  any  other  defense   they  mry  heve 
had,   if  eny,   in  apt  time,  except  the  admitted   c  trelessness  of  the 
defendants'    attorney  in  making  ft  note  of   thf?  required  time  upon 
the  wrong  page  of  his  memorandum  book.     There   is  no   claim,   nor 
could   there  well  bo  any  such  claim,    that  such  carelessness  of 
the  defendants'    attorney  was  in  any  manner  caused  or  induced  by 
the  fraud  of   the  plaintiff  or  his  attorney,   or  b-r  any  accident, 
or  by  the  mistake  of  any  person  except   the  defendant*'    attorney. 

The  powwr  and  jurisdiction  of  the  Municipal  Court  to 
vacate  a  judgment,   where  no  motion  to  vacate  has  been  made  within 
thirty  days  after  the  Judgment  was  entered,   is  expressly  limited 
by  section  21  of   the  L-unioipal  Court  act  to   cases  in  which  a 
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p   tition  i«  thereafter  filed  "setting  forth  grounds  which  would 
be   sufficient   to   oauae    the   tirae   to  he   vacated.    Bet  aside  or 
modified  hy  a  bill  in  equity. u     The  rule  in  this   state  is   well 
settled   that  before  a  bill  in  equity  can  be  m*4ntained   to  set 
aside  a  Judgment   to  which  there  <m8  a  good  defense   at  law,  known 
to  the  defendant  at  the   time  It   ,m«  rendered,    "it  must   clearly 
appear   that  the  enforcement  of   the  judgment  would  be  unjust  and 
against  conscience,   and  moreover,    that  the   defendant  was  prwentod 
from  making  hi a  defense   to  the  action  in  which  the  Judgment  waa 
obtained,  by  fraud,  mi  stake,    accident  or  surprise,  without  laches, 
negligence  or  default  on  hi  a  part  or   those  repress  ntiru;  him," 
-lark  v.   .;.:wlng,   93  111.   572;      .qien  v.   3mlth,    72  111.   331;      %rd 
r*   Porh«m»    134  111.   19%    203;      Tolford  v.   Brlnkerhof f ,   162  111, 
439,    444;      Kretschmar  v.   'iuprecht.    89®  Ille49?,,    494;      Aaa.    iJurety 
Co.   v.  B1JB3,   214  111.   app.    463,    466.  In  Applying   this   rule  the 

negligence  of  the   attorney  in   treated  at   the  negligence  of   the 
party  whom  he  represents,  unless   special  circumstances  are   shewn 
in  the   conduct  of   such  attorney  totounting  to  fraud  upon  the   client, 
which  results   in  the    ontry  of   the  judgment.     Bardonski  v.   iVr do nskfc 
144  111.   284;      Kern  ▼.  iitrausberger.   71  111.  413;      Clark  t.  jawing. 
supra.     &o   such  special  circumstances  »<re    shown  in  this   0*80*   and 
therefore   the  defendants  are   chargeable  in  this  case  with  the  ad- 
mitted negligence  of   their  attorney.     It  follows  that  the  petition 
;o   vacate  the  .judgment  did  not  show  upon  its  face  grounds  which 
would  be   sufficient  to   cnuse   the  judgment  to  be   sat  aside  in  a 
court  of  equity,  and  therefore  was  not  sufficient  to  authorize  the 
Municipal  Court  to  vacate   the  judgment. 

For  the  reasons  stated,   the  ordrr  of  the  Vunielpel  Court 
vacating   the  judgment  again et  defendants  is  reversed, 

REV 

Grfdley,  y,  J.,   and  Barnes,  J.,   concur. 
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JfiU   JVjTICS  STITCH  5);JJ;V£H;:.U  TH2!  OJttKIGS  07  TH2  CJOUHf. 

Befendant  who  convicted  in  the  Vunlcipnl  Court  of 
being  An  inmate  of  a  hawse  of  prostitution  i*nd   sentenced  to 
ninety  d*ya  iaprleonseat  In  th*  haose  of  correction.     Tho 
ease  wat?  trioa  by  the  e<-mrt  on  «  plon  of  not  gnllty,  &  ^ary 
trial  being  waived,     tho  defendant  w&e  preoent  bnt  deea  not 
aspenr  to  have  bo*?n  represented  by  eeunael.     Mo  "bill  of 
exe*ption»  nor  ethnographic  r  port  nppeore  in  the  record* 
but  there  i»  »  "statement  of  facto,*   aigned  by   ih*    trial 
Juige,    setting  forth  in  n»rr»tiv«  form  the  r«beteaoe  of  the 
testimony  of  ftaeh  witnaau,   and  siting  that  thr-  tried 

jointly*  *lth  the  assets  of  too  other  persona  who  wore  orreotea 
oith  the  defendant  »t  the   oraie  tine  one  in  the  eame  place.     Ho 
objection*  ojro  ahoea  to  hove  b*<n  *****  »t  any  time  to  amy 
action  or  ruling  of  the  court.     In  t *c%»  no  ruliag  of  the 
court  uj>on  *ny  erudition  is  shown  in  the  statement  of  facta* 

Throe  oitnooeee  testified  on  behalf  of  the  F«ople, 
one  a  policeman,    nad   the  other  two,  private  invetttiga>tora» 
Their  t*<*ti»eny  ia  to  tho  offset  th*t  defend*^**  was  a  .known 
prostitute  ond  eoaductad  a  house  of    prostitution;    that  she  hod 
promised  tho  polio"   to  rwoeve  from  the  premises  where  hor 
business  wr3   contacted,  but  Bad   foiled    to  keep  her  proj»ls#$ 
that  ot  the  time   stated  in  the  information  a  police  officer 
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*nter«d    the  premistts  «n*i  found  a  man  named  Vfuesian  In  *  bedroom, 
talking   to   •  prostitute  n*eaed  Jeffries,   who   said   oho  wag  viol  tin* 
the  d«f«nd«nt;    whereupon  all   thr*»»  were  arrested.      The  wan, 
Hussion,    to  stifle  «i   that  on   the  day  of  hie  arrest  ho  warn  **.«(&*£ 
by  the  premises  In  <jue»tion  *md  a»w  defendant  eve»?ping  snow  from 
the  sidewalk;    th«t  iofwftdftftt  *«4<!  to  his*  "This  is  an  nvT*l  Job,* 
and  the  witness  then  took  ih«  broom  end  swept  the  side  walk;   where- 
upon defendant   told   the   witness  to  go  upstairs,   which  he  did  and 
there  not   the  Jeffrlea  woman  in  a  bedroom,   m&  while   talking  to 
her   there    the  polio*!  appeared  and  a*r«ated   then*     The  defendant 
testified   in  m*f  oen  behalf   that   »ho  *h«ri   sold  out   the  •&*«•   and 
was   to  move   the  next  4  ay**  **n<1   th>  t  she   sua  infoused   the  polios 
officer, 

tefomdanVt  counsel  contends  that  thie  evidence  ahowo 
that  the   defendant  una  a  kipper  of  a  hoarse  of  ilWame,   but  does 
not  shea   knot  she  was  sm  inmate   thereof.     This  contention  ii 
looks  or  ignores   that  part  of   the  evidence   which  is  to   the  effect 
that  defendant  wh*  a  prostitute  and  lived  in  a  pl*ce  where   -   «s 
one  witness  t#otifit<d  •   "Helen  Wilson  m4  others   conduct 
house  of  prostitution."     AM  "inmate*  lu  defined  to  be  "one  who  is 
a  mate  or  associate  in  the  occupancy  of  a  plaao."     (Century 
iictienary;   %x  Parte  rai?  oulea«   £22  :?ed.   118,)       the  evidence 
brought  defendant  within  thia  definition  and  was  sufficient 
prima  fi'-^y^   to   sustain   tftui   charge;      and   the  *vidanc«   was  uncon- 
tradicted,     the  evidence  may  also  show  th-t  sho  wmi  the   keeper* 
or  one  of  the  keepers,  of   the  heuee;   but   th  <t  t  ct»   if   tamo*   i» 
no   defense    t>   tho   afcsSgs  in  this  ca*e«     The  e»»e  h*t*  or  group 
of  acts,  mry  constitute   two  or  mere  distinct  effen»e«,  and  the 
offender  may  be  prosecuted  for  eaeh  offense*     (16  Corpus  Juris 

$*;    »^g«^  ▼•  jgho.  iy*x\f.*  saw  111.  »m;    foopis  ▼.  «*ik. 

Xll.   ^84,}     There   is  no  merger  of  one  offense  in  the  other,  for 
both  are  misdemeanors.      (Uraff  v.  The  People.,   3041  111.   213} 


NM 
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chap.    53,   Km      ••    seos.    57   ana   b7n-i.) 

It  is  next  4laSjMid   thf.t   the.  "judgment  dee*  not  find 
dsfeacujit  guilty  of  violating  nny  law  of  this  stats."     This 
slain  8««»a   to  be  predion  tod  upon   the  f?t,«t  th  t    th*  court  found 
the  defendant   "guilty  in  manner  a»d  fenr.  as   oh;  rgod  in  ths  in- 
formation,* and   ths  inform,  tion  descrlbst?  ths  atatut*  *llsge£ 
to   bs   viola  tod  as   ".-motion  57  A,l,    Chap.   38,  R«9*»"  which  *orde, 
eounssl   ssiys,  do  not  describe  any  law  of  Illinois.     It  iwwlso  — 
claimed  that  if   these  abbreviations  mean  a  section  of  ths  criminal 
ads  of  Illinois,   thon  the  proper  description  of   that  section 
should  haws  be«n  •motion  57  A,l,  ws>   i«end»d.»       It  is  also   said 
that  ths  judgment  finds  ctsfes&ftftA  guilty  of  being  an  inmate,   etc., 
without  saving  (hat  such  offense  is  contrary  to    ths  8tr4tut*» 
Those   eententionc  are  wholly  nnd   in  cvory  respect  untenable, 
"Chap.  36,  R«  »,,•    mentlomad  in  the  inf©m«ttien,   o»rmot  r«#i» 
to  an v thing;  else   than  chapter  at  of  the  K«  wised  ^tntutes  of 
Illinois,  sspsci;*.lly  »a  it  is  immediately  preceded  by  mentioning 
a  place  in  ths  city  of  Chicago,  Cook  County,  Illinois.     Ths  par* 
tieul-r  section  in  question  was  first  enacted  in  19\h  "to  b« 
known  ss  section  57a*!,*  «nd  though  it  h.,.»  been  emended,    tfcai 
designation  w#.s  not  changed,     (^aslen  x»*»»  of  191b  &nA  }#£&*) 
S  either  ths  defendmt  nor   anyone  else   could  possibly        ml  sunder* 
stand  or  bs  misled  by  ths  r--"f fsrsneos   thus  mads  in   ths  information 
to   ths   i tatute  In  question.      ?he  recital  in  the  judgment  that 
the   defendant  is  guilty  of   "being   an    inmate,   etc.,    is  be  sod  upon 
ths  formal  finding  which  precedes  it,   and  adds  nothing  to  such 
finding.     Ths  second  recital  wsa  needless  and,  likewise,  harmless, 
The   iu  sgment  which  follows  user's  to  be  in  proper  form. 

It  is  also  objected   ih.it  defendant  was  tried  without 
newing  ths  benefit  of   oatmeal*   «nfl  .  was   tried   "jointly"1  with  her 
ssaeelstss.     It  does  not  appear  from  anything  In  the  record   tmmt 
the  d«f«n<tant  rsi$ue«t«d   the   court  to   appoint  counsel  for  her* 
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or  stated  that  ah*  HI  unwfcln   to  procure   counsel.     It  in  only 
under  vueh  circun»tonoes   that  the   court  le  charged  with  the 

I  wintin^;  council.     (Original  Code,  ;Jlv.  XIII,   &•««  3; 

Johjwofi  v,      xitct-la>   County,   lie    Il±.        .)     The  reoord  shew* 
no  efcjrstion   ay  h  r  »t  «ny  ti»e   to   th«   action  of  the  court  In 
hearing  her  o»o«*  -with  the  others,  nor  doeo  it  nf>p*?*r  thnt  she 
wee  injured  in  any  way  by  the  practice   th»  t  waa  followed* 
the  jud#»«nt  of  th«>  municipal  Bwaxl   io  «f firmed. 

Qridley,  r.  J.,    and  Barren,  J.,   concur* 
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mh.  .  mm  tim  Minion  o?  th»  cob** 

*„  *v.4-     „,»     i   ^w         ^    — •«"»  «8»e6tions  the  validity 
By  this  nppenl   the   <i» 

of  «  judgment  *~~ "  ft6*inst  hftr  lB  *  KUlt  *r«*«***  *v  filing 

„,       ,-r  of  a  iiistr«so  wurrwnt.      There   wns  a  trial  before-    the 

court.     &%  the  beginning  of  the  triw.1,    th*-  defendant  moved   to 

quash  the  distress  warrant  upon  the  ground  that   the  warrant 

wee  defective  by  ffvasoti  of  alleged  omissions,  wrong;  dates  end 

elleged  alte> rations,    that  no  copy  of   the  inventory  was  served 

on   the  defendant,    «n&  that  possesion  of   ie>fendftnt*e  premises 

wee  illegally  taken  under   the  writ.     The   court,  reserved  its 

ruling  on  the  motion  until   the   rslose  nt  th«  evidence,  mv&   then 

overruled  it  and  entered  a  finding  end  judgment  for   the  plain* 

tiff  for  tl*e  amount  of   r«nt  duo,  with  a  goner**!  and  t*pcci*l 

execution. 

the  diatrese  warrant  recites   that  on  January  S» 

1933,    there  wae  due   the  plaintiff  from  defendant    the    sum  of 

4226  for  rent  of   certain  deacriberi  promisee.     The  lease  provides 

for  a  Monthly  rent  of  $90#  payable  in  advance.     The  defendant 

testified  that  she   *paid"   the  Howntber,   1932,   rent  with  a  check 

which  ctese  b»ek  worked  *lfot  sufficient  fundn,rt   that  she  did  not 

pay  the  December  rent,  but  paid  446  on  January  4,  1923.     It 

appesre   that  after  th«*   chock  ^iven  in  November  had  been  ao 

returned,    tho  plaintiff's  lawyer,  without  plaintiff's  knowledge. 
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obtained  from    the?   d*fendent  »  promiuoory  note  for  *2GC#    signed 
by  the   defendants  father  and  her  husband.     Hie  lawyer   tewtiflrd 
that   the  note  wi*     given  to  him   to    atop   threatened   forcible  de- 
tainer  proceedings,    thot  it  was  never  paid,   «nd  that  he   "held" 
it  at  the   tine  of   the  levy  of   the  distress  warrant.     The  if)  is 
no  proof   tending  to  show  the   note  was  accepted   ju*  payment  of 
rent,   and  in   the   ubsence  of  an  agreement  to   th>«t  effect,    the 
taking  of  such  a  note  did  not  extinguish  the  obligation  of  de- 
fendant  to  pay  the  rent  reserved  in  the  lease.      (Atkins  v,  fly  race, 
71   111,    3;>6,    333.) 

Counsel  for  defendant  insist  that  the  court  erred  in 
refusing   to   tpenn  the  distress   wnrrent.     The  lease  in  evidence 
does  not  specifically  give  the  landlord  a  lien  on  the   tenant's 
goods  for  the  payment  of  the   rent*     In  the  absence  of   such  a 
provision  in  the  lemon*  a  landlord  in  this  state  has  no  lien  on 
the   tenant's  property,  but  he  has  *  right   to   distrain  for  rent 
'■*»•  (^Peell  v.  Daily,   163  111.  646,   680;     Bsrtlct.t  v.  £uJJ£yjut9 
87  111,  319);     mid  mh»n  he  haa  done  so,  he   thoneby  acquire s  a 
lien  upon  the  property  distrained,  which  is  analogous  to   the  lien 
acquired  by  the  levy  of  a  writ  of  att&obmcnt.      i Kellogg  newspaper 
Co.  v,  Peterson.  162  111,  188.161;     Bertie tt  v.    Julljvan,    runrg; 
2  Tiffeny,  Landlord  *. Tenant*   see*  330,)       In  B;artlett  v.     u  111  van » 
supra.        it  is  aaid   that  since   the  revision  of  the   statutes   in 
1874,    *a  proceeding  by  a  distress  warrant  must  be   regarded  as  a 
suit  for  the  collection  of   rent.*     :  cation  30  of   the  Landlord  and 
Tenant  Act  provides    that  after  filing  in   the   eXertC**  office  a  copy 
of   the    distress   --rorrant  *md  an  inv  >ntory  of   the  property  levied 
upon,    *the   4fttit  shall  th*?re;if  to*  proceed  in    the   ftOBC  nojmer  as  in 

of   r  t '.  chment,"   that  no  declaration  need  be  filed,  but  "the 
distress  warrant  shall  stand  for  a  declaration  and   ehall  be  amend-* 
able  as  oth?r  declarations."       The  next  section  provides   that 
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the  defendant  may  avail  himself  of  any  defense   that  vould  have 
been  proper  in  a   suit  for  rent.        (Cahill^  :  t*tute«,   chap*  80, 
eeoe.   30  and  21.) 

A  diatreau  warrant  is  nn  authority  given  by  a  land- 
lord   to  another  parson  to   eot  an  the  landlord1*  bailiff  In  making 
the  diatresu.     Its  primary  purpose  is   to  pr©t»ct  the  bailiff  in 
seising  end  holding  Um   ihattela  of  the  tenant.     Ho  precise  form 
is  re<$*4meu,  but  it  is  sufficient  if  it  shavo   the  woount  of    the 
landlord's   claim  for  rent,   ana   that  the  landlord  thereby  purports 
to  authorise    the  person  to   whore  the  warrant  is  directed   to  dis- 
train tfea    tenant's  property  for  ouch  rent.      (2  Tiffr.nv,  );  ndlord 
&  Tenant,   sec.   335.) 

The   copy  of  the  distress  warrant  which  was  filed  in 
this  case  contains   theme  essential  requirements*     Counsel  in 
the   trial   court  claimed  that   the  copy,   as  originally  filed,  shoved 
th*t  one  of   the   dates  in  the  distress  warrant  was  January,   1923* 
instead  of  1923.     The  context  shows   that  1983  w*»  intended  and  the 
trial   court  vary  properly  allowed  it   to  be  amended  on  the  trial. 
Counsel  also   claimed  the    writ  mm  altered  by  inserting  the  name 
of    the  bailiff  after  it  mm    tigWHft*     MwiW  is  seme   evidence    tend- 
ing  to  prove   tliftt  such  VMM   th«.i  fact,  but  not  enough,   in  our 
opinion,,   to  overcome   the  positive  evidence   to  the   contrary.      It 
vaa  further  Olgseted   that  while   the  return  on  the  warrant  states 
that  a  copy  wa&  served  on   the   defendant,   such  weal  not  the  fact. 
The  evidence   whows   that  th^  plaintiffs  a^ent  handed  u  copy  ©f 
the  warrant  to  the  defendant' n  attorney  in  defendant's  presence; 
but   the  copy  so  served  did  not  contain  the   Hgent'a  name  snd   eon* 
twined  no  inventory  of   the  goods  seized,     there  is  nothing  in  the 
statute  requiring  a  copy  of   the  warrant  and  inventory  to  be   s®tvs& 
on  the  tenant.     The  statute  requires   that  a  copy  of    the  distress 
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warrant  together  with  an  inventory  rahall  be  filed  in  the  clerk'* 
office,  and  th»t    thereupon  a  stuaroono  ahali  i»  ue,  which  shall  tee 
served  upon  the  tenant.     That  wars  done  in  this  of.ro,     0a  f«r  as 
thle  case  la   concerned,   the   question  whether  the   copy  of   the 
distrew     w  rrant   that  n,,a  h»nd«d   to  defendant' b  lawyer  complit-n 
with  the  provisions  of  ohap.   83,  Hevived    statutes,   relating  to 
«xe»ptionB,   is  wholly  ija-  tutorial* 

It  ie  finally   claimed  that  the  diKtrea»   warrant  ie  of 
no  effect  bec<*ue  no   copy  of  it  «U  filed    "imnett  lately*  in  the 
derk'e  office ♦     "She  w^urrant  van  served   on  J;  nuf.ry  II,    lt);.3#  and 
the   copy  one  filed  on  front*  xy  16,   1933.     ?here  ie  uncontradicted 
evidence    to    the  effect  th  it   the  d«lay  waa   cwueed  by  defendant** 
reoueete  for  further  time   to  p&y«     tiho   camio  t  now  be  heard  to 
complain  that  plaintiff  aoceded   to  her  rerpeat.     There;  ia  no  evi« 
denee   that  her  righto  were  prejudiced  in  any  manner  by  the  delay. 

Finding  no   reversible  wrror  in  the  record,   the  judg- 
ment ie  affirmed* 

Qridiev,  f .  J.,   ftnd  Birnee,  J.,   concur. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce , 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7182  1 

The  People    of  the    Stat-e   of  Illinois, 

Defendant   in  error, 

Error  to   the   County   Court 
vs. 

of  Boone  County 
Eugene   Perry , 

Plaintiff  in  error, 


2Qfe 

The   plaintiff   in  error,   Eugene   jcerry,  was   found  guilty  by  a 
jury   in  the   county  court   of  Boone   county  under  an   information 
charging  wife  abandonment,   and  was   fined  ^100  and  ordered  to   pay 
his  wife   $25  per  month  for   one   year.      To   review  the    judgment,    a 
writ   of  error  has  been  prosecuted  from  this  court. 

The    reasons  urged  for  a  reversal  of  the   judgment  are   that  the 
court   improperly  permitted  the  information  to   be   amended;    erroneously 
ruled  on  the   admission  and  exclusion  of  evidence;    gave   erroneous 
instructions  and   refused  proper  ones;    and  that   the   judgment    is   con- 
trary to    the   evidence.    V»e   do   not  deem  it  necessary  to   consider 
each  of   these   errors.      In  fact   seme   of  them  are  not   properly  before 
us.      For  example,   as   the    first   one,   namely,    that  the   court   im- 
properly permitted  the  information  to  be   amended,   neither  the 
original  nor  the  amendea   information  appears   in  the  abstract. 
The  abstract   is   not    in  compliance  with   rule  16   of  this   court.     The 
error   as  assigned  is  not   properly  preserved  and  plaintiff  in  error 
is    in  no   position  to   urge    it.      We   think  the   consideration  of  the 
last  error  will  be   sufficient  to    dispose   of  the  case. 

The  evidence   shows   that   the    plaintiff  in  error  and  his  wife 
were   married   in  January,   1921,   and    resided  on  Second   Street   in  the 
City  of  Belvidere.     He  was   twenty  three  years   old  and   she  was 
twenty.      He   was   employed  by  the   Chicago  and  Northwestern  railway 
Company  as   a  olerk  and  later  as   a  fireman.      On  the  evening  of  iday   10, 
1922,   while  the  plaintiff  in   error  was   at   work  his   wife   left    their 
home   about   eight   o'clock   in  the   evening  and  went   in  an  automobile 
to  Beloit,   1/sisconsin.      It   is    admitted  that   Harold  opaulding   and 
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Miss   Smith  were  with  her,    ar>d  there   is    evidence   strongly  tending   to 
show  that   two   other  mer   were  with   them,    Tuei:   Turner  and  Stanley  Glass, 
and  that   on  the   trip  to   Beloit   Mrs.    .Perry  sat   in  the   hack   seat   with 
Turner  and   on  the  return  trip   she   sat   in  the  rear  seat  with  Glass. 
They  arrived  at   Beloit   ahout   nin  o'clock  in  the    evening  and  went  to 
V.averly  Beach,   a   dansing  pavilion,   where   they  remained  until  ahout 
11:15  o'clock.      Mrs.    Perry  danced  most  of   the   dances   with  Glass. 
There   is   evidence   tending   to   show  that   she  and  Turner  were  away 
twenty  minutes   or  a  half  hour.      The    party  left   the   dance  hall  abtut 
eleven  o'clock  and  weiit    tc    a  restaurant  .     They  then   started  to   Bel- 
videre ,   where   they  arrived  ahout   12:30.      Mrs.    Perry  went   to  her  home 
and   found  no    one  there   and   then  went  to   the   home    of  her  parents.  Mrs. 
I'erry  testified  there  was  no   improper  conduct  on  her  part   on  this 
occasion.      The  evidence   shows   that   on  this    evening  plaintiff  in  error 
returned   home   from  work   ahout   eight   o'clock.      He  found  his   wife   gone. 
He  went   to  the   home   of   her  parents   and  made   inquiries   and  searched 
for   her  hut   could  not  find  her.      He  and  her  father  returned  to    the 
home    on  Second  Street  where   they   remained  until  ahout   midnight.      She 
did  not  return  and  he  went   to    the  home  of  his  parents  where   he    re- 
mained for   the   rest    of  the  night.      He   saw  his   wife  next  morning  and 
had  a  conversation  with  her.     At  first    she   denied   she    had  "been  to 
Beloit,  hut   afterwards  admitted  she  had  ruade    the  trip.      They  separat- 
es at  that   time   and   on  May   19   the   plaintiff  in  error   had  a   talk  with 
his   wife   in  which  he    told  her  they  would  live   together   if   she  would 
promise   to    stay  off  the  streets   and  "behave   herself,   and  he  testified 
she  replied  he    could  go    to    hell^   she   would  not    do    that   for   any  mano 
He  testified   he   told   her  he  would   give    her  until  the  last   of   the 
month  to    make  up  her  mind  what   she  wanted   to    do.      on  May   2  9,   with 
the  consent    of  the  wif e  ,   the   furniture  was   sold  for   ^400,   and 
|>225  of  this   amount   was   given  to    the   wife.      She  admits  that  after 
the  separation  he    gave   her  $200  and  various    small  sums    ranging 
from  $2   to  $5.     Four  apparently  disinterested  v/itn esses   testified 
that  Mrs.    rerry  had  gone  to   dances   with  other  men.      Men,    on  varius 
occasions,   called   at   her  house  while   her   hushand  was  at  work.      The 
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blird  s   had  been   drawn  and  she    had  gone  upstairs   with   some   of   these 
men*      She  had  gone    automobile    riding   with  men  other   than  her  husband, 
and   on  one   occasion  went  to   a  dense   woods  with  Tuck  Turner.      Mrs. 
ferry  denied  all  improper  conduct  aid  was  corroborated  to    a  certain 
extent  by  her  father  and  mother.      Some   evidence   was   offered  tending 
to  show  condonation  by  the   plaintiff  in  error. 

Section  2,   chapter  38,    division  1,    of  the   statute  under  which 
this    information  was   filed  provides    that   every   person  who   shall, 
without   any    reasonable   cause,   ne-lect   or   refuse   to   provide   for 
the    support   or  maintenance   of  his  wife,    said   wife  being   in  destitute 
or  in  necessitous   circumstances,    shall  be   guilty   of  a  misdemeanor. 
The  question  is   whether  plaintiff  in    error,  without  any   reasonable 
cause,    neglected  or  refused  to    provide   for  his  wife.      In  a  criminal 
prosecution   of  a  husband  for  neglecting  to    provide  for  his  wife, 
the  burden  of  proof  resting  upon  the   People    to    establish  the  offense, 
is   not   satisfied  without   proof  that   the  neglect  was   "without   cause", 
as   such  words   of   the  statute   constitute  an  essential  part  of  the 
offense.      People   v.   Goldsand,   207   111.   App.    372;    People   v.   Parks, 
216   111.   App.    529.     A  wife   cannot   conduct   herself   in  a   highly  im- 
proper manner  and  then  invoke    the   aid   of   the    statute   to  compel   her 
husband  to   support   her.      If  her  conduct    is    such   as  to   give   her  husband 
reasonable   cause   to   refuse   to   support   her,    he  will  not  be   held 
responsible  criminally.      The  evidence   shows  that   the    wife  was   guilty 
of   such  conduct  as   gave   the  plaintiff  in  error  reasonable   ground 
for  leaving  her,    this    conduct  was  not  condoned  by  the   plaintiff  in 
error,    and  for  that    reason  the  verdict   of  the   jury  is  contrary  to 
the   evidence   and  cannot  be   sustained. 

We   do    not  deem  it  necessary  to    consider  any  of  the   other  errors 
assigned,   and   the   judgment  will  be    reversed  and  the   cause  remanded. 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    j 

SECOND  DISTRICT.  I  bb-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,   this  /_2_^3C day  of 

*"*  -*^"^' \p  the  year  of  our  Lord  one  thousand 

nine  hundred  and. 


Cl&ci/bf  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding-  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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H.   M.   Mueller, 

Plaintiff  in  error, 

Error  to   the    Circuit   Court 
vs. 

/?  of  Boone   County 

John  Haiijut , 

Defendant   in  error,  fy   QQ  T 

fart  low  ,  P.J. 

The   plaintiff  in  error  ,  H.   F.   nfoeller,    hegan  suit    in  the  cir- 
cuit   court   of  Boone  county  against   the   defendant    in  error,    John 
itauhut ,    to   recover  $8£1.10  alleged  to    be   due   as   commission  for   the 
sale   of  real   estate.      There  was   a  trial  hy   jury,   verdict  for  the 
defendant   in  error,  and  a  writ    of  error  has  "been  prosecuted  from 
this    court   to   review  the   judgment.     Pending  the   hearing   in   this   court, 
the   defendant    in  error   died,    and  his   personal   representative   has  been 
substituted   in  his   place. 

The   principal   question  is  whether  or  not  the  plaintiff  in  error 
was   employed  to   make   the   sale   and  whether  he  is   entitled  to   a   com- 
mission for  making  it.      The    evidence   shows   that   the  defendant   in 
error   was  the   owner  of    119  acres   of  land  located   three  and  cne   half 
miles   southwest   of  Hebron  in  McHenry  county.     He   had  lived  on  this 
land  eight   or   nine   years,   and  about    a  year  prior   to   the  transaction 
in  question  had  placed  it    in  the  hands  of  Dan   ^uinlan  of  V.oodstock* 
for  sale,   but   no   sale   had  been  made.      The    plaintiff  in  error  runs 
a  clothing  and  gents   furnishing  store  in  Hebron.      He   testified  that 
about  July  25,  1916t    the  defendant   in  error  came   into    his   store   and 
said  he   had  just   returned  from  Woodstock,   and   that   -iuinlan  had  hot 
sold  his  farm.      He   said   to   the   plaintiff  in  error  that   a  good  many 
people    came   into   the    store,    and   he   asked  the   plaintiff  in  error  if 
he    dii  not  think  he   could  find   a  buyer  for  the  farm.      The   plaintiff 
in  error  replied  that   he    thought   he    could.      As   a  result   of  this 
conversation,    plaintiff  in  error  contends   that   it  was  agreed   that 
plaintiff   in  error   should  sell   the  farm  at  |l40.00  an  acre,   and 
defendant   in  error  should   pay  him  six   per  cent   commission  for  the 
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sale.  This   conversation  and  alleged   contract  are   disputed  by 

the    lefendant    in  error,  and  he   testified  that   the   plaintiff  in 
error  asked  him  if   his   farm  was   for  sale   and   he   told  him  it  was 
for   sale   at  $140.00  per  acre;    that   there   was  no  agency  entered    into 
and  no   commission  is    due. 

The    plaintiff   in  error  claims    that   he   s±pak  spoke   to    two   men 
about  buying  the  farm.      One  was   a  man  by   the  name    of  Jlson,   and 
the    other  was  Henry  J.   Dreblow,   who   livea.  on  an    adjoining   farm 
to    the    one  in  question,      on  August   7,    1916,   iireblcw  went   to    the 
farm  and  had  a  talk  with  the   defendant    in    error.     There  were   certain 
negotiations  which  finally  resulted  in  a  contract   of  sale   for 
$13,685.00.      Dreblow   testified  he    leame-  from  plaintiff  in  error 
that   the   farm  was   for  sale,   and  informed  defendant    in  error   he    first 
learned  of  the    farm  from  the  plaintiff  in  error.     A  short   time    after 
the  papers  were  executed,    the  plaintiff  in  error  met  the  defendant 
in  error  and  had  a  conversation    relative   to   the  commission,   and  the 
defendant   in  error  said   th&t  before  the  plaintiff  in  error  would  re- 
ceive a  commission  he  must   show  the   defendant    in  error  th&t   he  was 
an  agent   for  the  sale.     After  the  sale    the  defendant   in  error   lived 
in  the  immediate   neighborhood  for  several   months.      He   then   went   to 
Golorado   on  a  business   enterprise   in  which  the  plaintiff  in  error 
was   interested  and  stayed  about    three  months.      He  returned  to   Mc  Henry 
county,   where  he    live-,  for  about    six  months,    then  moved  to  Belvidere, 
in  Boone   county.     Nothing   further  was   said  about  the  commission  until 
October  31,    1919,  when  this    suit   was   commenced. 

It    is   not  necessary  that  the    purchaser   should  be  actually  intro- 
duced to   the  owner  by  the  broker,    provided   it  appears  that  the  pur- 
chaser was    induced  to  apply  to   the   owner  thr.ugh  the  instrumentality 
of  the  broker,  or  tharuugh  means    employed  by  the   broker.      It    is    suffi- 
cient   if   the  sale   is    effected  through  the  efforts   of  the  broker,    or 
through  information  derived  from  him.      The   salesman   is    entitled   to 
his   commission  where   he    is   the  procuring  and  efficient    cause   of 
bringing   about  the  sale  notwithstanding  the  fact  that   the   same   was 
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not  actually  concluded  by  him.     Sefner  v.   Herron,    165   111.    242; 
i-.igdon  v.    iiore,    226   111.   382;    -c'ridemore  v.    Wilson,    159   111.   App.   343; 
tfriedland  v.    Isenstin,    191   111.   App.    109. 

The  "burden   of  proof  was  upon  the   plaintiff  in  error,   not  only 
to    prove   that   he   was   the   agent    for  the  sale,  but    that   he  was   entitled 
to   his  commission.     As   far  as  the    question  of  agency  was   concerned, 
the  plaintiff   in  error  testifier   one  way  and  the  defendant    in  error 
testified   the    other*      It   therefore  became  a   question  of   fact   for  the 
jury  to   determine  which  party  was  telling  the  truth  and  they  were 
in  a  better   position  than  we  are  to    properly   determine    that   question. 
A   strong  controlling  fact  was  that   the   plaintiff  in    error  made  no 
effort   to    enforce    this  claim  for  three  years  after  it    was   due.      It 
is   difficult   to  understand  why  he   would  wait   so  long  before  asserting 
his    rights,    especially  if  $821.00  was   due   him.      This    fact   probably 
had  much   to   do    with  the  verdict  of  the  jury.      We  are   not  at   liberty 
to   reverse  the    judgment  unless  we   can  say  that  the  judgment    is    e&early 
and  manifestly  against   the  weight    of  the  evidence.      We  are  unable   to 
say  that   this   is  true,    and  for  that   reason  do  not  feel  justified 
in  reversing  the   judgment   on  account   of  the  fact   that   it  is  against 
the  v/eight  of  the  evidence. 

Complaint    is   made   of  the  third  instruction  given   on  behalf   of 
the    defendant   in  erroro      This   instruction  is   quite   lengthy  and  attempts 
to   tell  the  jury  under  what   circumstances   the  plaintiff  in   error 
would  be   entitled   to   recover.      The  objection  to    it  is    that   it    is 
not  base  i  upon  the   evidence,    and  that   it   in  effect   tells  the   jury 
that   even   if   they  believe  from  the  evidence  that   the   plaintiff  in 
error  did   make   an  effort  to   sell  the   farm,   and  even  if   it  was  sold 
through   his  effort,   and  even   if  he   was   the   procuring   cause,    he  can- 
not recover  for  the  reason  that   he    did  not  introduce   the   seller  and 
the   purchaser  and  was  not  present  when  the  sale  was   completed.      It 
is   contended  that    this  instruction   is   contrary  to  the    rule  announced 
in  Hefner  v.  Herron,    165  111.    242.      We   have  examined   this    instruct- 
ion and  read   it   in  connection  with  the   other  instructions  given  in 
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the  case.      We   do   not  think   it    is    in  violation  of    the   rale  announce  § 
in  the  Hefner  case,    or   is   capable    of  the  interpretation  placed  upon  it 
by  the  plaintiff   in  error.      It  was   an   instruction  which   set   out   the 
defendant   in  error's   view   of  the  ease,   and  we   think:  it   was   clearly 
within  the   rules    of  law  applicable   to    the  facts   in  the  evidence. 

We   find  no   reversible   error  and   the   judgment   will  be  affirmed. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  Sb"        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Apr^ettate  Court,  at  Ottawa,  this  /   "7^?jC    -day  of 


in  the  vear  of  our  Lord  one  thousand 
nine  hundred  and  tu;entv-'v/<a^t^/^ 


/Ct*4>         ** 


Clerk  of  the  Appellate  Court 


v. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  oh  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present—The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT ,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7256 

People  of  the   State   of   Illinois, 

Defendant   in  error, 
vs. 

Clare  Holman , 


Error  to   the    Circuit  Ccurt 
of  Carroll  County 


Plaintiff   in  error,     hL  %J  ^    I  .  '-« 

Parti ow,   P. J. 

The   plaintiff  in  error  and  his  nephew,  Albert  Holman,  were 
indicted  in   the  circuit  court   of  Carroll  county  -for   owning  and  oper- 
ating a   still.      Albert  Holman  pleaded  guilty  and  was   sentenced. 
the  trial   of  plaintiff  in  error  Albert  Holman  testified  as   a  witness 
and  assumed  all  responsibility  for   the    still.      The  jury  found  plain- 
tiff  in  error  guilty  and  he  prosecuted  a  writ   of  error  from  this 
court  where  the  judgment   was   reversed  because   of  erroneous    instruct- 
ions.     When  the   case  was    calleo.  for  trial    the  second  time,    Albert 
dolman  could  not  be   found   and  plaintiff   in  error   offerea  a  transcript 
of  the  evidence   of  Albert  Holman  given  on  the  first   trial.      The  court 
refused  to    admit   this    evidence,    the  plaintiff   in  error  was  found 
guilty  and  a  writ   of  error  has  been   prosecuted   from  this  ccurt  to 
review  the    judgment. 

The  only  error  assigned   is   that   the  court  improperly  refused 
to  admit   the  record  of  the  evidence   of  Albert  Holman.      A   great   many 
authorities    have  been   submitted  to   us  upon  this   question  especially 
by  counsel   for  plaintiff   in  error.      There   is   a  conflict  among  the 
various    jurisdictions   regarding  the   rule   applicable    to    testimony  of 
this  character.    Courts   of  last   resort   in  many  jurisdictions   have 
held  that   such  evidence   is  admissible,   but   there    is  no   d  ubt  as  to 
the  rule   in  Illinois  .      It  has  uniformly  been  held   that   such  evidence 
is  not  admissible,      Bergen  v.    People,   17   Ill„    426;   Brown  v.    People, 
145  111.   App.    263;    People  v.    Paisley,   220  111.   App.    460*      Counsel 
for  plaintiff  in  error  insist  that   Illin.  is    is    out  of   line   with  the 
great  weight   of  authority  on  this  question  and  that   the  rule    should 
be  changed.      V«e  are  not  at   liberty  to    change   the  rule   even   if  we 
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desired  so  to   do . 

The   trial  court   properly  excluded   the  evidence   and  the    judgment 
will  be  affirmed. 

Judgment   affirmed. 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  j  Sb'        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,   this  *_ "Z^^A. day  of 

nine  hundred 


the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce , 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7259  31 

Oeorge  oayer, 

appellant, 
vs.  Appeal   from  the   County  Court 

Fred  -Schmidt,  of  Mo  Henry   County 


appellee, 


j 


Parti  ow,   P.J* 

The   briefs,   arguments   and  abstract   show   that   this    is  an 
appeal    from  the   circuit   court  of  MoHenry   county,   while   the   record 
and  certificate   of  evidence  show   that   the  appeal    is   from  the   county 
court   of  that   county.      Appellant,    Seorge  oayer,   began  an   action 
of  asaumpsit  against   the  appellee,    ffred  oehmidt,    to   recover  #250.00 
alleged   to  be   due   as    rent   for   an   ice   house.      Appellee   filed  the 
general    issue  and   two    special   pleas   of   set    off.     The  jury   returned 
a  verdict   in  favor  of  the   appellee   for   ^66.00  under  his    plea  of 
set  off,   and  this  appeal  was  prosecuted. 

Appellant   during  the    season  of  1918  and  1919   rented  his    ice 
house   to    the   appellee    for  ^500.00  and   in  addition  thereto   the 
appellee  was   to   furnish   ice   during  the  summer  for  a  foreman  of 
appellant.     The  rent  was   paid   and  the    ice  was   furnishea.      luring 
the    season  of  1919  and   192  0,    the   ice   house  was   rented  to    the 
appellee  upon  the    same   terms  as   the   previous   season.      There  was  no 
ice  harvested  during   that  winter  and  the   house    remained  vacant 
aoJ.  for  thmt   reason  the  appellant   remitted  the   rent   due   from 
appellee.      During  the   season  of  1920  and  1921,  according  to   the 
evidence   of  appellant,   he   asain  rented   the    premises   to   the 
appellee,  who    was   to    pay  $250,   furrish  ice   for  the  foreman,   and 
appellant  was   to   furnish  the   lumber  to   make   certain  repairs  on  the 

building   and  appellee  was   to    perform  the   labor.      This  last   part   of 
the  agreement  was   complied  with.      Appellee's   version  of  the  agree- 
ment was   that  he   was   to    pay  #250  for  the  use  of  the  building  pro- 
vided he  could   put  up   good  ice   that  was   12    to   14   inches   thick.      If 
he   could  put  up  this   ice  he  was   to   furnish  ice   for  the  foreman  and 


t*xiBll9qqa 

.av 
to  t  tblmdot  Jbsil 


,  sslloqqe 


.T..^   fwoId"iB'i 
xib  ex    aid*   *bx1*   worts   *oj3'  jn9£Cjj^iB   tel©2irf   arfT 

glixlw   f-y,*xuxoo   vi  '   *i*roo    Jxxroixo   9x1*  moil    laaqqa 

^fluoo   arf*  xno*il   ex    IseqqB  9x1*   *axi*    worte  aoneLxva  lo   et&oiHtiso  baa 

xiox*ob   xib  na%ed   tie\ao  93109c    ,  *aa JL£ 9qq a      .-^*naoo   tsiJJ  10   *ixroo 

ievoo9i   o*    tiblmdoo  isn    ,99ll9qqB  9ri*  *aaxB:§B   *xaqmiJ88B  lo 

axii  i)9lxi  991I:.'  .980ori   eui   ne   10I   *a9i    sb   9u±j   ecf  0*   £»88lla 

ow*  Jbns  9xr8ex   iBianss 

baa  00.  Ci9qqB   9xi*  lo  iovb!  kr,   *ox£i9v  b 

.    B*xroesoi  CBsqqa  8ixl*  JbxiB    „llo  *ee 

xioaaea    9x1*  ^nxixrf)   *xiBll9qqA 

ii>f>£  nx   JbriB  00.003^  "£Oi    99 II  9qqs   9x1*    o*   oacroxl 

aire  9x1*  -mliub   sol   deinisff.   oJ   aaw  99ll9qqB 

*  i)fiB  xjxbo    saw  *noi  9xlT     .  JaalloqqB 

9X1*     Otf     i)9*H91     6:  '     90l     9X1*     t0S6f     JOXXB    GI6I    10    H08B9S     9X1* 

2rai9*   9r*TBS    axl*  noqxi  99 II  aqqc 

^9^89V1BXl     80l 

sab   *ci9i   edi  I  e**xia9i   *xte!l9qqB  oxi*  rtoaaai  *j»ri*  •sol  Jtxta 

aoaB98   art*  snxixju      . 99ll9qqa 

sd    ftna£l9qqB  lo  eoaebtve 

:    8BW    oxlw   ,99ll9qqa 

9xlJ  I  nxB*i9o   9iaoi   o*  -i9inxfl   9x1*   rfaxaii/1   o*   bbw  *xiBll9qqB 

lo   *iaq   *a  .1    9x1*  ic  3  9ll9qqB   ions  gxxLblxjjtf 

-991gB    9x1*    10  '9  9ll9qqA        .d*XW    O9llqia00     8BW    *fl90I9913B    9X1* 

-0  ixxrcf  9x1*  10   9uxr  oxl*  10I  OfiS|   ^aq    o*   bbw   9X1  tadt   8bw  *n9ffl 

II      .rfoiitt   Be  deal   £1   o*    SI   bbw   *arl*   toi  inq    Mxroo   9x1  Jt9f)Iv 

>0±     dBiiTI0l     0*     BBW    9X1    9  OX     3  L  dt    qlT    Juq    Jol0OO     9X1 


was   to   make    the  repairs   to    the   ice   house  with  the    lumber  furnish- 
ed, by  the   appellant  .      luring    the   winter   the   ice  was   only  7   inches 
thick,   but  appellee    started  to    harvest   it.      He   plowed  the   ice  and 
was   about    ready   to   put    it   into   the   house  when  the  weather  got  "bad 
and  it   commence-  to   rain,  and  after   that  time  there  was  no   oppor- 
tunity during   the  remainder  of  the    season  to    fill  the   house.      i>ur- 
ing  the     next   summer   the   appellee    furnished  |;65.00  worth  of  ice 
to  the  foreman  of  appellant,      appellant   brought    suit   for  his   rent. 
Appellee   filed  a  set   off   for  the   ice   furnished,    and  the    jtiry  found 
the   issues   for  the  appellee. 

The    only  ground  for   reversal  urged  is   that   the   evidence   doea 
not  sustain  the  judgment,      three   witnesses    testified  in  the    case, 
appellee,    appellant    and   his  foreman,   Blake.      i'he    terms   of  the 
contract  are   to   he   determined,    however,   from  the   evidence   of 
appellant   and  appellee.      Their  testimony  is   in  direct   conflict  and 
there   is  no   way   in  which  it   can  he   harmonized.      The  question  as   to 
what  were   the    terms  of  the  contract  was   purely  a  question  of  fact 
for  the   jury.      The  only  ground  upon  which  a    court  of  review  would 
he  warranted   in  reversing   the  judgment  would  be  that   the    judgment 
is    clearly  and  manifestly  against   the  weight   of  the   evidence.     The 
mere  fact   that   the   evidence   is    in  conflict   does   not   justify  a 
reversal.   Eggman  v.    Sutter,    169    111.   App.    116;    Hart   v.    Wilson 
177   111.   App.    510;    Grapperhaus   v.    Taylor,    195   111.   App.    165.      The 
most   that   can  be   said   of  the  evidence   is   that    it   is    in  conflict. 

We   cannot   say  that  the   verdict   is   contrary  to    the  evidence, 
or  against   the  weight    of  the  evidence,    and   for  this  reason  it    is 
our   duty   to  affirm  the   ju dgment . 

Judgment  affirmed. 
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STATE   OF  ILLINOIS. 

SHOOKD  district.  ss'         I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  ar.  i  keef  er  of  the  Records  and  Sea]  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.  I  he/euntc  set  my  hand  and  affix  the  seal  of 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  I  b!5-         I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  C^urt.  at  Ottawa,   this  Z^^C^__day  of 

the  year  of  our  Lord  one  thousand 


Ctefk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty-three,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


7 £74  64 

Florence   Isenberger, 


appellant , 
vs. 
Scott  Myers, 


Appeal  from  the  County   Court 
of  Carroll  County. 


;; 


appellee,  Z:-L    .      J 


Parti ow,   P.J. 

On  June   4,    19£3,    appellee,    Scott   Myers,    obtained  a   judgment 
in  the  circuit  court   of  Carroll  county  against  W.    P.   Stattler,   and 
on  June   19,   1923,    an  execution  was   levied    on  a  Studebaker  automobile 
alleged  to  belong   to   Stattler.     Henry  Isenberger  served  notice  under 
the    statute   that   he   was  the   owner  of   the  automobile.      Subsequently, 
by  agreement,   appellant,  Florence   Isenberger,    a  daughter   of  Henry 
Isenberger,  was   substituted   in  the  notice  of  claim  of  ownership. 
There  was  a  trial   of  the  rights   of   property  before  a   jury   in  the 
county  court,    and  a  verdict  was  returned   finding  that   appellant 
was  not  the  owner  of    the  automobile.      An  appeal   has  been   prosecuted 
to    thi  s  court. 

The  first   error  urged  is    that   the   judgment   is   not   sustained  by 
the  evidence.      The  evidence   shows   that  In/.    P.   Stattler  is    a  veterinary 
surgeon  at  Lanark,    Illinois.     He  was   the  owner  of  a  DocLge   truck. 
Prior  to   May  26,   1923,    he    entered   into   negotiations  with  Wagner  & 
Son,  automobile   agents   of  Savanna,    Illinois,    to   trade  the   truck  in 
on  a  new  automobile,   and  it  was  agreed  that   he    should  be   allowed 
$400.00  credit    for  the  truck.      On  May  26,   1923,    the  trade   was  con- 
summated for  $1415.00.   Stattler  got  the  Studebaker   car   in  question,. 
He   received  $400.00  credit   for  the  Dodge   truck,    paid  $300.00   in  cash, 
and   executed  a  chattel   mortgage   for  $715«(D09    payable   in  monthly 
installments.      This   chattel   mortgage  was   filed  for  record  on  May  28. 
The  balance   due  on  this   chattel   mortgage  was   paid  by  Stattler  on 
June    2,    but   the  mortgage  was  not    released.      Stattler  testified  he 
made  arrangements  with  Henry  Isenberger  to  buy  this   car  as  a  grad- 
uating   present   for  his  daughter,    the   appellant.      Henry  Isenberger 
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testified  he   paid   for  the  car  himself.      That   on  May  26,   the  date   the 
car  was  "bought,    he   cancelled  a  $.500.00  hook  account,    paid   $400*00 
in  cash,   and  on  June   2,    gave  S tattler   hi 3  note   for  $715*00   due  in 
one  year.      On  May   31,    1923,   appellant  made  a   sworn  application  to 
the  Secretary  of  State   for   a  license   for  the  car  and  the   same  was 
issued   to    her.     ^n  June  19,   1923,    the  sheriff  found  the  car  in  the 
custody  of  the   appellant  and  asked   her  whether  she    ownea   it    stating 
that   he  was   the    sheriff  and   proposed  to    levy  an  execution  on  the 
car  as   the   property  of  otattler.     This   conversation  took  place    in 
the  streets   of  Lanark  in  front    of  the  place   of  "business   of  ^tattler. 
In  response   to    the  inquiry  of  the  sheriff,   appellant   said  the  car 
was  not  hers,   and  indicate i  "by  a  nod   of  her  head  that   it   was  owned 
"by  Stattler* 

The    question  ia  whether  this    evidence   was   sufficient  to   justify 
the    jury  in  returning  a  verdict   finding  that   the    appellant  was  not 
the   owner  of  the   car.      It    is   conceded  that  when  the  car  was   originally 
bought   the   $400.00  truck   of  btattler  was   credited  upon  the  purchase 
price,      otattler  paid   $300*00  in   cash,   according   to    his   own  testimony 
and  executed  a  mortgage   for  $715*00*      It    is    claimed   that   these    papers 
were   originally  made   out    in  the   name   of  appellant,    hut   for  some 
reason  were   change  a  ana  ^tattler's  name   was   substituted.      If  itattler 
was  not  the  owner  of  the  car,    it    is   difficult   to  understand  how 
he   could  execute  a  chattel  mortgage   to  secure  the   "balance   of  the 
purchase   price,   and   how   that  chattel  mortgage   could  bd  accepted  by 
Vxagner  &  ion  as  a  part  of  the  purchase   price.      Section   7,   chapter   95, 
of  the   statute   provides   that  where    a  chattel   mortgage   is   executed 
upon  personal   property,   during   the  existence   of  the  lien,   the   mort- 
gagor  shall  not  sell  the  property  without    the  written   consent   of 
the  mortgagee,    and  if   he  does   so    he   is   guilty   of  misdemeanor.      If 
Stattler  sold  the  automobile  after  the   mortgage  was  given,    he 
violated  this   section  of  the  statute,   for  there  was  no    evidence   of 
any  written  consent   to    the   sale   on  behalf  of  the  mortgagee.      The 
manner  in  which  this   property  was  transferred  to    Isenberger   is   also 
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a  circumstance  which  should  he   taken   into   consideration  in   deter- 
mining the    ownership   of  the   car.      without   any  apparent   reason, 
Stattler,    after  buying  the  car  and   obligating   himself  to   pay  for  it, 
sold   it   to    Isenberger  and  took  the  latter' s  unsecured  note   for 
$715.00  payable    in   one  year.     The   car  was   levied  on   as   the   property 
of  otattler.     Appellant    disclaimed  all  title   to    it   at   that   time. 
Later   it  was   claimed  by  Henry  Isenberger  and  still  later  appellant 
changed  her  mind  and  claimed  the    car  belonged  to   her.      The   evidence 
also  tends  very    strongly  to   show   that  V.agner  So  Son  were  very  uncer- 
tain as   to    the  original  purchaser  and  as   to   the  owner  at    the  time 
of   the  levy.      Taking  all  the  evidence    into    consideration,    it  was  a 
question  of  fact   for  the   jury  to   determine  whether  the  evidence   sus- 
tained the  verdict.     The   mere  fact   that  the   evidence   is  in  conflict 
is   not   sufficient    to    justify  this    court   in  reversing  the   judgment. 
In  order  to   reverse  a   judgment,    it    is   necessary  that    it   be   clearly 
and  manifestly  against   the  weight  of  the  evidence.      3-rapperhaus   v. 
Taylor,   195   111.   App.    165.      Vie  cannot  say  the  verdict   is   contrary 
to    the  evidence  and  cannot   reverse   it    on   that  account. 

Complaint    is   made   of  various    instructions    given   on  behalf  of 
appellee.      Ho   good  purpose  would  be  served   in   considering  each  of 
them  in    detail.     All  we  deem  necessary  is   to   say  that  we   have   examin- 
ed the  instructions  and  do  not  think   there  was   any  error  in  any   of 
them  which  would   justify  us    in  reversing  the  judgment. 

For  this  reason   judgment  will   be  affirmed. 

Jud  gment    af f i  rme  d . 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  ("  ss"         I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appelate  Court,  at  Ottawa,   this_  /  f  /&£_     _day  of 

— ^*  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-  jP^^-^ 


/CiAA^ 


Clerh4>f  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at,  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


7294  55 

Frank  W.  Williams  and 
Albert  Shawcross, 

appellees,  Appeal  from  the  Circuit  Court 

vs.  of  Y.innebago  County. 

Dell  Garrett, 

appellant , 

2  32I.A-  630 

Part  lev;,    P.J. 

Appellees,    Frank  ft.    Williams   and  Albert   ohawcross,   began 
suit  before   a   justice   of  the  peace   in  Winnebago   county  against  the 
appellant,    Dell  Garrett,    to   recover  a  commission  for  the  sale   of 
real    estate.      A  judgment   was   rendered  against  appellant    for  $£18. 75. 
An  appeal   was   prosecuted   to    the  circuit    court   of  Winnebago    county, 
where   the~re  was   a  trial  by    jury,   a  verdict   against   appellant   for   the 
same  amount,   and  a  further  appeal   has  been    prosecuted  to    this   court. 

The  first  error  assigned  is   that   the  court   improperly  refused 
to   direct   a  verdict    in  favor   of  appellant  and  improperly  overruled 
his   motion  f o  r  a  new  trial.      The    appellant    was  35  years  of   age   and 
lived  in  Cherry  Valley,    in  Winnebago   county.      The  property   in  question 
consiste     of  a  house  and  thirteen  acres   of  land.     The  title   had  been 
in  the  appellant  and  several  of  his  brothers  and  sisters,      on  July 
26,    1921,   these   parties   executed  a  quit    claim  deed   to  their  mother 
for  a  consideration  of  one  aollar.     The  appellant   had  placed   the 
property  for  sale   ^vith  at   least   one  real   estate   agent    other  than 
appellees.      Sometime  after  the  dee^.  was    executed   to   the   mother,   Shaw- 
cross  testified  he  had  a  conversation  over  the    telephone  with  appel- 
lant relative   to    the   sale,   and  appellant   said   the   property  was   for 
sale,   and  he  wanted  $6250.00  for  it.      This   conversation  is   denies 
by  appellant,      oometiaie   in  November,   1921,    Shawcross  took  a  man  by 
the  name    of  Downey  to    look  at   the  property.      The  house  was  valiant 
and  when  they   reachea   the   premises   they  found  that  appellant  was 
there.     There  was   some  conversation  between  appellant   and  Shawcross, 
and  Shawcro  ss   testified  appellant   told  him  he  wanted  :£6, 000*00  for 
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the  property.      There   were  various    other  meetings  and  conversations 
between  the    parties   and  finally  Dowey   offered  appellant    $55,500.00 
for  the    property,      .appellant    sai  L  he   would  have  to    write   to  his 
mother,   who  was   in  Dakota,  and  ask  her  about   it.      de   wrote   to   her 
an d  a  short  time    afterwards   receiver  an  answer  which  he   communicated 
to    3hawcross.    ohawcross   testifie  -  appellant  said   that   $5,500.00 
would  have   to  he   the  net    price,   and  therefore  he  would  take   |5,750.00 
out   of  which  the  commission  was   to   be   paid.      x»owney  accepted  the 
proposition  and  gave  dhawcross   a  check  for  .;,£5«00  to   bind  the  bargain. 
A  day   or   two   later  the   parties   met,    and   ohawcross   testified   that 
appellant    said   he  had  changed   his   mind  and  would  not    take   $5,750.00. 
A   dispute  arose  as  to    the  payment   of  the    commission.      Shawcross   in- 
sisted he   had  found  a   purchaser  who  was    ready,   willing  and  able    to 
buy  at   the  price   specified,  and  that   he   was   entitled  to  the  commi- 
ssion.    Appellant   refused  to    pay  and   this   law  suit    resulted. 

It    is   undisputed  that  the    title  was    in   the   mfether,   and  appel- 
lant's  principal  defense   is   that  he   was    contracting  for  her  and  not 
for   himself.      An  agent   is   not  liable   on  a   contract   made   on  behalf 
of  his   principal,    if    in  fact,   the    other  party  with  whom  the  contract 
was  made,    knew   of  the  agency.      It   i      only  where   the   agent   contracts 
-as   principal  and  do  es  no  t  disclose   that    he   is   acting   as   agent ,   that 
the  agent   becomes   personally  liable.      oavage  v.    Stewart ,    226   111.   App. 
388.      It   is    the  contention   of  appellees   that  they  did  not  know  the 
title  was   in  the  mother  until  after  the    offer  of  |5,500.00  was  made 
by  Downey,   and  that   prior  to    that  time   they  supposed  the  title  was 
in  the  appellant;    that   he   did  not  disclose  his   agency,   and  therefore 
contracted  as   principal  and  is  bound*      It    is    also   contended  by 
appellant    that   even  c  needing  that   the  appellant  contracted  as   prin- 
cipal,  the  appellees  did  not   produce   a  purchaser  who  was   ready,   will- 
ing and  able   to   buy  at   the  stipulated   price.      He  claims    that   th  e 
stipulate-   price  was   net   to   him  and  that   appellees  were   to    receive 
their  commission  over  and  above   this   amount.      In   support   of  this 
contention,    he    testified  he    contracted  with   other  real  estate 
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agents  on  the   same    terns   as  those   given   to  appellees,    namely,   that 
the  price  was  to  "be  n  t   to    him.      In  this  he    is    contradicted  by  one 
other  real   estate   agent   who   testifier   that  nothing  was   t;aid   about 
the  price  being  net.      ohawcross   testifier  he    told  appellant  that 
appellees  would  charge   him  the  regular   real  estate  board  commission 
and  appellant    replied  that   it  was   all  right,    he  would  pay  the  com- 
mission.     This    is    denied  by  appellan   .      There    is  some   conflict   as 
to  the  acquaintanceship  between  ohawcross  and  appellant.     Appellant 
testified  he    never  met  ohawcross  until  they   met   at    the  house   in 
November,    1921.      On  the  other  hand,    Ohawcross   testified  he  had  known 
the  appellant   for  many  years,    and   for   the  last    seven  years   had  been 
fairly  well  acquainted   with  him,    had  ridden  with   him  in  his  auto- 
mobile,  and  been   in  pool   rooms  with  him.      The  most   that   can  be  said 
of  all  the  evidence-  is   that    it   is   in  conflict  as  to    the    question  of 
agency  and  as   to   the  price    for  which  the  property  was  to   be    sold. 
The    jury  was   the  tribunal   provided  by  law  for  the  settlement    of   the 
dispute  between  these   parties.      If  the  jury  believed  the   testimony 
of  appellees,   they   were   justified   in  returning  the  verdict   which 
they  did  return-      If  on  the    other   hand  they  believed  the  testimony 
on  behalf  of  the  appellant,    they   were  not  justified   in    returning 
this   verdict.      The  authority  of  the  appellate   court   to    reverse   a 
judgment    is   not   an  arbitrary  authority  but   must  be  exercised  accord- 
ing to  well  known  rules   of  law.      It   has  been   held   in  a  long  line 
of  cases   that   the   judgment   should  be  reversed  by  a  court  upon  appeal 
only  where   it   is  clearly  and  manifestly  against    the  weight  of   the 
evidence.      Eggman  v.  liutter,    169   111.   App.    116;   Hart   v..  Wilson,    177 
111.   App.    510.      In  the   present   condition  of  this  evidence  we  do  not 
think  we  are    justified   in   reversing  the   judgment   on  the  ground  that 
it   is   clearly  and  manifestly  against   the  weight  of   the  evidence. 

It    is  complained  that   the  court   improperly   excluded  the  deed  from 
appellant  and  his  brothers   and  sister  to  his  mother.      The  question 
of  title  was    only  incidentally  at   issue.      It  was   claimed   by  the 
appellant   throughout   the  trial   that   he   was   not   the   owner  of  the 
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property.      That    fact  was  not   dispute  a  "by  the  appellees.  ■  All 
thr  nigh  the  evidence   it  appears   that   the  appellant    said  he   was 
acting  as  administrator.     The   fact   that   he  was  not  the  owner  having 
been  conceaed,    there   was  no   reason   for  admitting  the  leea  in   evi- 
dence.     A  fact  which   is  admitted   does   not    have   tc  he  proven,  and 
for   this   reason  there   was   no   error   in  the  ruling  of  the   trial  ci/urt. 

Complaint    is  aade   of  the   sixth  and  ninth  instructions   given 
on  behalf  of  the  appellees.      The   objection  to   the   sixth  instruction 
is    that   it   does  not   take    into   consideration  the  contention   of  the 
appellant   that  he    was  acting  as  ageit   for  his  mother.      The   object- 
ion to  the  ninth    instruction  is  that   it    does  not  refer  to    the   evi- 
dence.     The  first   instruction  give  .   on  behalf  of  the  appellees 
fully  set   out    the  law  of  agency  and  told  the   jury  under  what  cir- 
cumstances  appellant  would  be   liable   as   agent.      Vihile   the   sixth 
and  ninth   instructions    standing  alone   might  be   subject   to   some  of 
the   criticism  made   against  them,  when  they   are    considered   in 
connection  with  all  the   other  instructions   we   do  not   think  the    jury 
was   mislead  to   the   prejudice   of  the  appellant. 

V<e   find  no   reversible   Srror  and  the    judgment  will  be   affirmed. 

Judgment   affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  J  bt"         I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 
said   Appelate  Coprt,  at  Ottawa,  this..  M    ^  <^^ — day  of 

r^  ^C^s  ■     tjie  vear  0{  our  Lorci  one  thousand 

nine  hundred  aiid-tvventv-   y-^cJ^^*~^         ^-> — 


of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present  —  The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres  iding-  Jus  t  i  ee  . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7213  5 

Judd   Company,   a  corporation, 

appellant, 

Appeal   from  County  Court 
vs. 

of   Will  County 

L.    J.   Vvilhelmi, 

appeUee,  2  321.  30 

Jett,   J. 

This    suit  was   instituted  'before   a  Justice   of  the  Peace   in  the 
county    of  Will.   A   trial  was   had  by  a   jury  and  the  finding  was   in 
favor  of  appellee.      An  appeal  was   prosecuted   to   the  county   curt 
and  the    issues   were   submit  tea   to    a  jury  and  the   jury  again  found 
for  appellee.      Judgment  was   rendered  against  appellant    for   costs 
of   suit,   from  which  appellant   prosecutes   this  appeal.      The  appellant, 
the  Judd  Company,  was   engaged  in  the    selling   of   electric  washing 
machines  and  it   appointed  appellee  who   is   engaged   in  "business    in 
the  City   of  Joliet,    a  representative   of   said  company  to    sell  and 
dispose   of  its  machines.     Appellee  represented  the  appellant   as  a 
salesoian  for  a  period  of  two   and  one-half  years   prior  to    the  he- 
ginning   of  this    case. 

During   the    time    appellee  was   sales   representative   of  the  appel- 
lant   he   had  in  his  employ  as   salesman  Samuel  Unodsig,    and  at  the 
time   this    controversy  arose,   Esther  lindquist,    a  Stenographer  and 
book-keeper,  was  also    in  the  employ  of  appellee.      At   the   time    of  the 
trial  of  this   cause  both  of   said  employees  were    in  the  employ  of 
appellant. 

On  May  31,   1921,   appellant    sent   to   Joliet   one  of  its   employees 
by   the   name   of  Bauer,  for  the   purpose   of  collecting  an  account    due 
and  owing   from  appellee   to  the  appellant  amounting  fo   $2411,11. 
After  the  arrival    of  Bauer,   at  the  office   of  appellee  and  prior  to 
the  issuing   of  a  check  in  payment   of   the  account    in   question,    there 
was   some    discussion  between   Bauer  and  appellee   in   the  presence   of 
Miss   Lindquist,   as   to   the   deduction  of  five  per  cent   from  the  total 
amount  of   the  bill  which  was   the    deduction  allowed   if  the   goods 
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pur  chased  were   paid  for  within  ten   days-      All   of  the    machines   in-* 
volved   in  this   account    had  been   purchased,  and  received  by  appellee 
for  a  period   of  more   than  ten    days    prior  to  the  31st    day  of  May, 
1921,    the  day   on  which  the   check   was    given. 

The   witness   Lindquist,   testified  that  when  appellee   requested 
that  five   per  cent  "be   deducted  from  the  hill,    Bauer  informed  appellee 
that    his   employer  had  not    told   him  that  appellee  had  the  right   to 
deduct   five   per  cent,    but   if   a  deduction  was   made    it  must  he   sanction- 
ed b..    the   Chicago    office   of  appellant*      The  deduction  made  by  appel- 
lee  amounted  to   ^120.55. 

Appellee   denies   that   there  was   any  conversation   between  him  and 
Bauer  in  relation  to   the   discount    and   in3ibts   that   the    deduction  was 
allowed  to    him  by  Bauer  without    any  discussion  as    to   whether  or  not 
he  was   entitled   to    it  .     A   few  days    after  May  31,   1921,   and  after   the 
payment   by  appellee  to   Bauer  of  the  amount  due   less   five   per  cent, 
a  wxifrft  letter   was   written  by  appellant    to  appellee   requesting  pay- 
ment of  the  five   per  cent    deducted  which  letter  appellee   denies    hav- 
ing  received,   although    the  witness  Lindquist   testified  it   was   re- 
ceived at    the  office   of  appellee  and  that   she  and  appellee  discussed 
its   contents.      The   testimony  of  appellee  relative   to  whether  or  not 
this   letter  in  question   ever   came   to  his    office   is   rather  of  an 
evasive   character. 

In  June,    1921.   appellee   desired   for  his   business   two  washing 
machines   manufactured  by  appellant  and  instructed    his    stenographer 
and  book-keeper  to    write   to  appellant   to   forward  to   him  two   machines. 
As   the   machines  were  not    shipped  Miss   Lindquist   dalled  the  appellant 
company  in  Chicago   and  talked   to   a  Mr.   McGrew.    an  employee   in  the 
office   of  appellant   and  she   was    info,  me  a  by  him  that  nc  more  machines 
would  be  forwarded  ifcntil  the   $120.55  was   paid.      At   this   time  appellee 
was   callea  to  the   phone  and  held   a  conversation  with  McGrew  and 
appellant    insists   that   appellee  promised  that   in  the   event    the  two 
machines  were   sent  to   appellee  at  Joliet   that   he  would  pay  $100   in 
settlement   of  the  account  in  controversy. 

ihe  two   machines   requested  by  appellee  were   sent   to  him.      They 
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were  paid  for  "but  appellee  never  paid  anything  on  the  account    in 
question.      Although  the  two   machines   were   received  and  paid   for  "by- 
appellee   he    testified  he    lid  not  remember   ordering   them. 

That   appellee   promised  he   would  pay  $100   on  this   account    in 
the    event   the  two   machines  were   forwarded  to   him  is  also  testified, 
to   bj    the   witnesses  Lindquist   and  Unmisig.      Appellee   does  not   deny- 
that   he   had  a  conversation  with  some    one    in  appellants   oft  ice   over 
the  phone  but   does   deny  that   he    offered  to    pay  $100.      Miss   Lindquist 
testified  that   when  she  informed  Wilhelmi  she  was   going  to   leave   his 
employ,   he   said  Judd  will  never   get   that  $100. 

It   is    invistej.  by  appellant   that  Bauer  was   authorized,  merely 
to    collect   and  receive   payment    of   the  debt   due  from  appellee  and 
that   he    could  not  "bind  appellant   by   any  arrangement   other  than  an 
actual  collection  and   receipt    of  the  money   due*      That  an  agent   to 
collect    cannot    in  any  way  compromise,    adjust   or  reduce   his   principal's 
claim  wit  hout   the    consent  of   his  principal/     It    is   also   claimed  by 
appellant   that   there  was   no   ratification  of   the  act   of  the   agent 
Bauer.      Before  a  principal  can  be   held   to  have   ratified  an  unauthor- 
ized act   of   his  agent    it   must  appear  that   he   was   fully  informed  of 
all  the  material  facts    relative   to   the  subject   matter  to   which  the 
alleged  ratification  is   intended   to  apply.   Bank  v.  Miller,   105   111. 
App.    E24;   Bank  v.    Ferris,    118   111.    465. 

The    defense    made    in  this   case  is   what   is  known  as  an  affirmative 
one,   and  the  burden   of   proving   an  affirmative   defense    is  upon  the 
party  relying  upon  such  a  defense.      Baker  v.  Abbo tt ,   212   111.   App. 476. 

Appellee   relies  upon  what   was    &aid  to   him  by  the   president   of 
the  appellant    company  to   sustain  his   right  to  deduct   five   per  cent 
of  the  claim.      Ve   have  examined   the   testimony  of  appellee  bearing 
upon  what   he   insists   the  president    of  said  company  said   to   him 
relative   to   the  business  and  we   are    of   the  opinion  that  even  though 
the   president   of  the  company  used   the  language   appellee  claims, 
"get  machines,   more  machines,    never  mind   thebjll,    just   get   machines, 
take    care   of  them  any  time   through  the  year,"   ioes  not  authorize 
the   discounting  of  the  bills  five  per  cent. 
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The  weight  of  the  testimony   as   to   what  was   -aid  over  the  phone 
is  against   the    con  ention  of  appellee,     i-iciirew,    Lin&quist  and  Urunisig 
all  testify   to  the   effect   th&t   appellee  promised   to    settle  this 
account    in  controversy  for   $100   if   the  two   machines   that   he   desired 
forwarder   to    him  were   furnished.     Appellee  alone    denies    it.      The 
case   on  the   part   of  appellee  rests   almost   entirely  on  his    testimony. 
His  evidence   is   indefinite  and  uncertain. 

From  the   evidence    in  this   record  we  are   not   prepared  to    say 
that  appellee   has   proven  by  a  preponderance  of   the   evidence   that 
Bauer  acted  within  his   authority  when  he  allowed   the  discount.      The 
hurden   of  proof  of  the  authority  of  an  agent    is    on  the  party    deal- 
ing with  such    agent.        Foster  v.    Graf,    267   111.    559. 

The   weight  of  the   testimony  does   disclose   that    3auer  when   he 
accepted  a  check  for   the  bill  less   a   discount    of  five   per  cent, 
informed   appellee   that   such   action  would  have  to  be   sanctioned  by 
appellant*      This  court   is   reluctant  to    set   aside   the  verdict   of  a 
jury  where   the  evidence   is   conflicting ,  still  it    is    a  well   settled 
rule   of  law  in  this    state  where   there    is  no  evidence   on  which  the 
verdict   of  a   jury  can  be  based  or  where   there    is  a    clear  preponder- 
ance  of  evidence    in  favor  of  the     party  against   whom  the  verdict   is 
rendered  the  verdict  will  be   set  aside. 

■  e  are   of  the   opinion  the   court   erred   in  denying  the  motion   for 
a  new  trial.      That  the  weight  of   the    testimony   in  this   case   is 
clearly  with  appellant,   and  for   that   reason  the   judgment    of  the  court 
below  is    reversed  and  remande... 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    I  ao 

SECOND  DISTRICT.  j  bb'        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,  this--  — /  'f  ^^- — clay  of 

he  year  of  our  Lord  one  thousand 


>ellsrfe  Cour 


nine  hundred  and  twenty- 


ClerK  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce , 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Jamuel  Hoge,   Administrator   of 

the   Estate   of  Joshua  Hoge,    deceased, 

appellee,  Appeal  from  the   Circuit    Court 

vs.  of   Orundy  County. 

James  C.    Barr, 

appellant,  O   ^9  1 

Jett,   J. 

Appellee,    administrator  of  the   estate   of   oamuel  Hoge,    deceased, 
"by  E.    B.    Smith  his   attorney,    obtained  a   judgment  b.    confession  on 
October  2nd,    1922,    in  vacation,    pending  the    September  term  of   the 
Grundy   County  Circuit  Court,   against  James   C.    Barr,   appellant,    for 
$1727,18.      The   same  day  on  which  the    judgment  was   entered  appellant 
tenderer   to  H.    B.    Smith,   attorney  for   appellee,   the  sum  of   $1518*40, 
which  said   sum  of  money  was  brought    into    court  by  appellant   with  a 
motion  to   vacate   the    judgment.      On  the   following   day,   namely,    the 
third  day   of  Uctober,    1922,    appellee    served  notice  upon  the   appel- 
lant  that   he  would   file  a  motion  in  the    circuit  court   of  said  county 
and  ask  the    court   to   modify  the    judgment  by  reducing  the  same  to   the 
extent  of  $63*68. 

The  appellant   on  the    same  day   filed   his  verified    petition  to 
set  aside   the    judgment   entered  against   him  on  the  said  second  day 
of  October.     The    petition  of  appellant   filed  in  support   of  his  motion 
to  vacate   the    judgment  was   in  part  as   follows;    "And  now   comes  James 
C.   Earr,    defendant   in  tho  above    entitled  cause,   and  moves   the   Court 
to   set   aside   the   judgment   heretofore,   on  the   second  day   of  October, 
1922,   entered  against   him  in  said   cause  by  the   Clerk  of   said  Courts 
without   process,   and  purporting  to    have  been  by  your  Petitioner  duly 
authorised,  and  for   leave   to    plead  to   the   declaration  filed  therein, 
and  to    defend   said  suit  upon  the  merits,   and  as  gounds   for   said 
motion,    Petitioner   shows   to   the    Court   that   the   note    in  question 
was   for  the    sum  of  £6, 100. 00,    dated  uctober   23rd,    192  0,    drawing 
interest   at   the   rate   of  seven  per  cent    (7   per  cent)    per  annum  from 
October  25th,    1920,   and   that   this  defendant   paid  the    interest  on 
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said  note   to   April   23rd,    1921;    and   that   thiti    defendant   paid   on 
the    principal   of  said  note,    the    sure   of  Two    Thousand    ^2,909.00) 
Dollars   on  September   29,    1921;    aad   that   this   defendant   paid  on 
the    principal   of    said  note   on  June   35th,    1922,    the    sum  of   Three 
Thousand   ($3000.00)    Dollars;    that   both   the    said  principal    payments 
were  made    to    the    Plaintiff  herein,   and  that    the    interest   payment 
aforesaid  was   paid  to    Joshua  Hoge   in  his    life   time;    that   the    said 
Joshua  Hoge,    at   the    time   of    the   payment   of   said    interest  was   the 
legal   owner  and   holder  of  said  note,    and   that    bamuel  Hoge,    as 
Administrator   of  the  i. state    of  Joshua  Hoge,    deceased,    vvas   the 
legal   owner  and  holder   of  said  note   at    the    time   of    said  principal 
payments,   as   aforesaid. 

That   judgment  was   entered  'by  confession  in  this   cause,    on 
the   second  day   of  October,    1922.      That   said   judgment   was   excessive 
in  the   sum  of   £214.38.      That   the    full   amount    of  the  balance   on  said 
note   on  October  2i.d,    1922,    including  both  principal   and  interest, 
was   the   sum  of  Fifteen  Hundred  Eighteen  Dollars   and  Forty  Cents, 
($1518.40)    and   that    this    defendant    tendered   to   the    plaintiff   en 
October  2nd,   1922,   at  4:40  o'clock   p.m.,    the    sum  of  Fifteen 
Hundred  Eighteen  Dollars  and  Forty  Cents    (^1518.40),    in  legal 
tender,   and  has   ever  since  kept    said  tender  good,   and   does  now 
tender   into   Court   the   sum  of  Fifteen  Hundred  Eighteen  Dollars   and 
Forty   Cents    ($1518.40)". 

The  court   convened  on  October   7th,    1922,   at   which   time   appellee 
entered  his   motion  to    amend   the    judgment   by   reducing  the    same    in 
the    sum  of  $63.68.      The    said   motion  to    reduce   the    judgment    in  the 
sum  last  mentioned,     -as   allowed,    and   judgment   was   entered  for 
appellee    in  the    sum  of  $1664.10,    and   immediately  thereafter  appellee 
remitted  the    further  sum  of   4'2i5.00  and   judgment   was,    by   the    court, 
confirmed  in  the    sum  of  $1639.10. 

Appellant   again,    in  open  court,    tendered  the    sum  of  $1518.40 
and  renewed  his    motion  to    set   aside   the    judgment,   which  saiu   motion 
was   overruled  and  this    appeal   followed. 

The  only  question  involved  in  this    cauae,    is    whether   or   not  the 
court   should   have   confirmed  the    judgment   as    it   did,   without   reducing 
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the   amount  which  had  been  allowed,  appellee  as   attorney's   fees. 
The  rule   la  well  settled    that   a   judgment  by  confession  is   not 
authorised  for  any   greater  amount   than   that   specified  in  the  warrant 
and   if  the    judgment   is    for   an  amount   in  excess   of   the    sum  due,   and 
is   opened  up  on  that   account,   no  attorney's   fees   are  allowable. 
It   is    evident    that  it   v/as  because  of  the   action  taken  by  appellant 
to  set   aside   the    judgment   that   caused  appellee   to  attempt   to   fore- 
stall him  by   getting   the    judgment   amended  and  thereby  reduce   it. 
We  are   of  the   opinion   that   appellee's  attorney's  fees   can  not  be 
saved  in  that  way. 

The  motion  of  appellant   to  vacate  the    judgment  was   supported 
by  an  uncontradicted  affidavit   showing   that   the    judgment   entered 
was   excessive   in  the   sum  of   $214*38.      Appellee   by  his    conduct   con- 
cedes  that   the    judgment    obtained  in  vacation  was   excessive.      The 
record  discloses   the    fact   that  three    judgments   were   entered  in  this 
oroceeding.      First   for  $17£7»78.      Then  for  $1664. 10,    on  motion  of 
appellee,   and  subsequently  for   $1639.10.      The  two    last    judgments 
having  been   entered  after   the  motioi    of  appellant   to  vacate,   and 
the   petition  in  support   thereof  had  been  filed,   and  after   tender 
had  been  made. 

In  the   case  of  Lanyon  v.    Lantz,   Owen  and   Co.f   43  111.   App. 
654,    a  very  similar   state  of  facts   was  parsed  upon.      The  confession 
of  judgment   was   for  a  larger   sum  than  the   creditor   claimed  was   due. 
The  appellant    made   a  motion  to   set   aside    the    judgment   and   to   be 
allowed  to   plead.        A  sworn  petition  was   filed  and  -was  wholly  un- 
contradicted.     The  court  below   denied  the   motion.      In  reversing  the 
judgment  the  court   said;    "The   court   erred  in  denying   the   motion  tc 
let  appellant    in  to   plead  to    the   disputed  portions  of  the  judgment 
note".      V«e   are  of  the    opinion  that   the   showing  made  was   sufficient 
to   permit   the   opening  up  of  the  judgment  and   pe  mi  it  ting  appellant 
to   plead  to   the    disputed  portion  of  the  note.      In  view  of   the   fact, 
however,    that   a   tender   was  made   and  by  reason  of    the  facts  as   dis- 
closed by  this  record  this   cause   is   reversed  and  remanded  with 
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directions   to    the  trial  court   to    enter   judgment    in  favor  of    the 
appellee   and  against   the   appellant    for   the  amount    due   as   principal 
and   interest   on   the    note    deolarea  upon  without    attorney's    fees.      Tte 
amount    due    on  the   note    will  be    compute      as   of    the    date   of    the   tender, 
The  costs   in  the   court   below   will   be    taxed  against    the   appellant.. 

neversed  and  remanded  with   directions. 
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STATE   OF  ILLINOIS,    | 

second  DISTRICT.  |  Sta-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appelate  Court,  at  Ottawa,  this  — ^_^_*S day  of 

cy-^^^'  iruthe  year  of  our  Lord  one  thousand 

nine  hundred  aptUtyventy-      y^^^^ 

Clerk  Vf  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


.   .   C-  :-• 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7247  20 

The   People  of  the  otate 
of   Illinois, 

Defendant   in  error, 
vs. 
Frank  Vanella  and  Graceffo 
Meggorini, 


Error   to   the   Circuit    Court 
of  Viinnebago  County 


Plaintiffs    in  error,  .. 

Jett,   J. 

At   the  April   term,    1923,    of  the  circuit    court   of  1/vinnebago 
county,   the    grand  jury  of  said  e aunty  returned  a  true   hill  of 
indictment,  against  the  plaintiffs    in  error,  containing  four  counts, 
charging  them   in  the   first   count  wit  h  unlawfully  manufacturing   in- 
toxicating liquor;    in  the  second  count   with  unlawfully   possessing 
intoxicating  liquor;    in  the  third  count  with  unlawfully  operating 
a  fctill;    and   in  the    fourth  count   with  unlawfully  possessing  a  still. 
Plaintiffs   in  error  each  waived  a  trial   by  jury  and  were   tried 
by  the    court    on  the  four  counts   of   the   indictment   on  the  24th  day 
of  April, 1923.     Plaintiff   in  error  Frank  Vanella  was   found   guilty 
on  all  four    counts   and  was    sentenced  to    confinement    in  the  county 
jail  for  a  period  of   six  months    on  the   first   county,    six  months 
on  the  second  count,   said   last   sentence   to    run  concurrently  with 
the  sentence  on  the  first   count,   six  months    on  the   third  count 
such  sentence   to   run  concurrently  with  the   sentence   on  the    second 
eounrt  ,  and   six  months   on  the    fourth  count,   the   latter  sentence   to 
run  concurrently  with  the   sentence   on  the  third  count,   and  to    pay 
the    costs   of  prosecution  and  to    stand  committed,  until  the    costs 
were   paid. 

Plaintiff  in  error  Graceffo   iiieggorini  was   found   guilty  on 
the  second  count   of  the  indictment  and  not    guilty   on  all  other 
counts  and  was    sentenced  to   confinement   in  the  county   jail  for  a 
period   of  two   months   and  to  pay  the   costs   of  the  proceedings   and 
to    stand  committed  until  the   costs  were  paid.     The  plaintiffs   in 
error   each  prosecuted  this    writ   of  error. 
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It  appears  that  a   search  warrant  was    issued  to   an   officer 
of  the  Oity   of   Ho  ckf  o  rd  tc    search  certain  premises  namely  a   certain 
house  and  greenhouse  locate!  and  k  own  as   704  Dickerman  Street   in 
the  said  City  of   Hockford,    for  intoxicating  liquor,    mash,    still 
and  utensils  used  for  the  illegal  manufacture   of  intoxicating 
liquors. 

On  the   day  that  the    search  warrant  was  issued  a  search  cf   the 
premises  was   made  and  about   seventy   gallons  of   distilled  liquor, 
called  moonshine,   eight-fifty  gallon  barrels   of  wine,    one   fifteen 
gallon  still,   one    forty  gallon  still,   about  nine    hundred  pounds   of 
glucose   sugar  and   other  ingredients  use.1  for  making  liquor  were 
seized  by  virtue   of  such  search  warrant.     All   having  been  found 
in  two    dugouts   in  said  greenhouse,   and  the    same   together  with 
plaintiffs   in  error  found   in  possession,    were   taken  to   the   police 
station  and   subsequently  before   the  magistral*  who   issued   the 
warrant   in  accordance  with  the    commands   of  said  writ. 

It   also  appears  from  the    evidence   that  a  number   of  barrels 
of  whiskey  mash  were   found   in  the   green  house  and  that   one   of  the 
stills  was  warm  as   if  it  had  been  recently   operated. 

The  plaintiffs    in   error   objected  to    the  legality  and  suffi- 
ciency of  the    complaint   and   search  warrant    and  asked   the    court   to 
impound  all  the  liquor,    implements  and   ingredients    seized.    It 
appears   that   there  were   two    houses  upon  the   same   lot    in  Dickerman 
street.      One   of  the   houses  was  at   the  front  of  the    lot  facing 
Dickei-man  Street  numbered  704  and  the  other  was  back  of  the   first 
house   and  apparently  on  the  same   lot.      The   rear  house   had  the    \ 
number  704|-  scrawlex  on  it    in  chalk.      The  greenhouse  was   located 
immediately  back  and   in  a  short   distance   of  the  rear  house. 

The  return  of  the  officers   showed,  that  all   of   the   intoxicat-      K. 
ing   liquor,    ingredients  and  implements  seized  were  found   in  and 
taken  from  the  greenhouse   in  question,  which  he    described  as, 
"the   greenhouse  at   the  rear  of  704^-  Dickerman  Streets" 

The  motion  to    impound  the   liquor,    implements  and  ingredients 
was   sustained  as   to  any  liquor  and  stills  which  may  have  been  taken 
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from  the   house  which  was   chalkmarked  "704^-"   "but   overruled  as 
to  the  liquors  and  things   taken  from  the    greenhouse  and  the  house 
marked  "704".      iJumber  "704"   was   vacant.      The   upper  floor   of   "704|-n 
was  the  residence   of    the  plaintiffs   in  error. 

The    liquor,    stills,    tmgar  and   other  things   obtained  by  reason 
of  the  search  were  found   in  the    greenhouse.      The  warrant   to   search 
the    premises   described  the   place  with  reasonable   certainty  and  was 
located  by  the   officer  or  officers   armed  with  such  writ.      Complaint 
is   made   because   the  names    of  the  plaintiffs    in   error  did  not    appear 
in  the  search  warrant .      The  names    of  the    plaintiffs    in  error  are 
unusual   ones   and  Vanella   is   known  by  more   than   one  name.      It 
appears   that  the  affidavit   file.*,  as   a  basis   for  the  search  warrant 
discloses   the   fact   that    the  occupants   of   the  premises  were  unknown. 

In  view   of  all   of  the  facts   as   disclosed  "by  the    record  in 
this  proceeding  we   are    of  the   opinion  that   the    court   committed  no 
error   in  refusing  the  motion  to    impound  the   liquor,    still  and  other 
implements   obtained  by  virtue    of  the  search  warrant. 

It    is  also  urged  by  the    plaintiffs    in  error  that   the   second, 
third  and   fourth  counts   of  the  indictment   do  not  charge   a  crime 
against   the  laws   of  the  otate   of  Illinois.     Whether  this  be   true   or 
not  would  not   relieve   plaintiff   in  erro  r  Vanella,    for   he   was   sen- 
tenced under  the   first   count   of  the  indictment  to   siE  months  in 
the  county   jail  and  the  sentence   on  each  of  the  other  counts   run 
concurrently  with  the    sentence  under  the   first   count  . 

The  second  count   charges  that  the   plaintiffs    in  error  on  the 
30th  day  of   March,    1923,   at  and  within  the   county   of  Winnebago, 
intoxicating  liquor  unlawfully  did  then  and  there  possess,    said 
act  being  then  and  there   prohibited,  and  unlawful;    the  third  count 
charges   that   the  plaintiffs    in  error  on  said   last   date   a  still 
unlawfully  did   then  and  there   operate,    said  act  being  then  and 
there  prohibited  and  unlawful;    and  the  courth  count   on   said  date 
and   in  said  county  a   still  unlawfully  did  then  and  there    have   in 
their   possession,    said   act  being  then  and  there   prohibited  and 
unlawful.      We  are   clearly   cf  the  opinion  that   each  count    charged  an 
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offense  under  the    Prohibition  Act  and  that   each  count    of  the 
indictment  was  a  good  count,   and  sufficient    to   sustain  the    judgment. 

It   is    further  contended  by  the   plaintiffs    in  error  that   the 
evidence   does  not    sustain  the  judgment.     The  evidence  was   tc    the 
effect   that   the  officers   found  and   obtained   70  gallons  of  liquor, 
8   fifty  gallon  barrels    of  wine,    900   pounds  of  sugar,    15  barrels 
of  whiskey  mash,    together  with  stills.      This  liquor  and  these 
articles  were   found  in  the   dugout   in  the   greenhouse   and  the  plain- 
tiffs  in  error  were   found   in  the   greenhouse   at   the  same   time. 
The   plaintiff   in  error  Meggorini  was   convicted  under  the    second 
count  which  charged  an  unlawful   possession   of  liquor.      She  was 
not  only  found  in  the   greenhouse  but   in  one   of  the  dugouts   and 
stateu  that   one  of  the    barrels    of  wine   belonged  to    hero 

This  evidence   together  with  other  facts   and  circumstances   that 
developed  on  the   trial   of    the  case   is  sufficient   to  sustain   the 
judgment,   against   each  of  the   plaintiffs   in  error» 

?>e  conclude,   therefore,    that   the  judgment    of   the  court 
below   should  be  affirmed. 

Affirmed. 
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STATE   OF  ILLINOIS,    }  .a 

SECOND  DISTRICT.  j  bb-        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appelate  Court,  at  Ottawa,  this  '  ^'^A  day  of 
^""-oiA"- •     t|ie  year  Q{  our  Lorc]  one  thousand 

nine  hundred  and  Jtwenty- 


Clerk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 


the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7251  23 

Farmers  and  Merchants   State 
Bank  of  Forrest,    Illinois, 


appellee, 

vs. 

M.  B.   Vvells    (Bridgeport   State 
Bank,  a   corporation, 


Appeal   from  Circuit   Court 
of   Livingston  County 


appellant,    )  O    O  O  T 


Jett,    J. 

On  May  26,    1919,   the  Farmers  and  Merchants  State  Bank  of 
Forrest,    Illinois,    instituted  a  suit    in  assumpsit  against  M.   B. 
Wells.      An  attachment  writ    in  ail  of   said  cause   was   issued  and  on 
said  May  26,    1919,   was   levied  upon  one   hundred   shares   of  the  capital 
stock  of  said  hank.      The  defendant   in  attachment,    Wells,    appeared 
by   his   attorneys,   filed  his   pleas   and  traversed  the  affidavit   for 
attachment;    issues   were    joined  hut   nc  further  steps  were   taken  until 
the  January  Term,    1923,    when  the    case  was    continued  on  the    applica- 
tion of   the   defendant.      Subsequently  and   on  March  14,    1923,   under 
a  stipulation  entered   into   by   appellee   add  Wells,   the   order  con- 
tinuing the   cause  was   set   aside  and   judgment    rendered  in  favor  of 
appellee   for  $11,368.27,   and  a  special   execution  was   awarded  against 
the   property  attached.     At   the  same   term  of  court   the  Bridgeport 
State     ank  entere..   its  motion  to   vacate   said   judgment   and   for  leave 
to   intervene ,    supporting   its   motion  by  affidavit.      From  the  order 
of  the    circuit    court   denying   this  motion  the  Bridgeport   State  Bank 
has  appealed. 

It  appears   from  the  affidavit   of  appellant   that  after  the  writ 
of  attachment  was  levied,   the   defendant,  M.  B.   Wells,    for  a  full 
and  valuable    consideration,    transferred  said   shares   of  stock  to 
appellant;    that   on  Jan  ary   7,    1921,    the   plaintiff  had  notice   of  said 
transfer;    that  Wells    at  all  times    claimed  to   appellant    there  was 
no   foundation  for  said  attachment  writ  and   that   he   intended  to   con- 
test  that   issue  and   pretended  he  was   co-operating  with  appellant 
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and  would  continue   so    doing;    that   on  the    day  said   cause  was   set 
for   trial   Wells    pretended  that  he    cculd  not  safely   go   to    trial  as 
he  had  lost   some   necessary  documentary    evidencd  and  thereupon  said 
case  was   continued;    that   from  the  i  vestigation  appellant   ajade  ,it 
is   satisfied  thr  t  1A.   B.    Wells    had  a  defense  to   a  portion  of   the 
plaintiff's   claim  and  that   there   was  no    foundation  in  fact   for  the 
issuing  of   the  attachment   writ  and  that  M.    B.    Wells   would  have   had 
a  good   and  lawful  defense  thereto;    that   petitioner  intended  in  and 
through  the  name   of  Wells    to  make  a  defense   and   if   permittee  to 
intervene  a  good  defense   thereto  would  he   interpose  .  and  the   attach- 
ment writ  would  be   quashes. 

A  counter  affidavit   on  the   part   of  appellee  was   filed  stating 
that  a  search   of  the  files,  records   and  court    dockets   in  the  circuit 
court  with  reference  to   this   cause,    failed  to    disclose  the  name 
of  the  Bridgeport  State  Bank  or  its   attorneys;    that  the  attorneys 
representing    jvells   knew  of  the   stipulation  and  were   present   when 
the  stipulation  was   called  to    the  attention  of  the   court   at   the   time 
judgment  was   entered,    and  that   the   attorneys   for  appellee  had  no 
notice   the  attorneys   representing  appellant   had  any  connection  with 
the  case   other  than   in  conjunction  with  the  firm  of  attorneys    re- 
presenting Wells;    that   he    had  carefully  examined  the  evidence  with 
reference   to   the  attachment    issue  and  believed  that   the  evidence 
thereon  was    sufficient    to   authorize  a   finding  in  favor   of  appellee. 
The  question  therefore   to   be  determined  is   whether  or  not  the  court 
was   correct   in  overruling  the  motio!;   to  vacate  the    judgment   and   to 
grant  leave   to    intervene.    This   proceeding  is   one   in  attachment, 
and  as    such  is    purely  statutory.      The    right   to    interplead  is    found 
in  section  29  of   the   Attachment  Act,   which  provides;    "In  all   cases 
of  attachment,    any  person,    other  than  the    lefendant,   claiming   the 
property   attached,    may  interplead,   verifying  his   plea  by  affidavit 
***"**,   and  the  court   shall   immediately  direct   a  jury  to   be 
impanelled  to    inquiry   into    the    rights   of  property." 

Appellee,    in  its   affidavit    for  attachment,   made  no   claim  that 
it  was   the   owner  of  the  property  attached,    but   simply  took  steps   to 
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have   a  trial  fo  r  the   purpose  of  deter  mining  whether  the  defendant 
in  attachment   owed   it    or  not,   and  was  about   to    fraudulently  conceal, 
assign  or  otherwise     ispose    of  hio  property  or  efiects   so  as   to 
hinder  or   delay  his   creditors. 

In  May  v.    Disconto   Geselleschaft ,    Ell   111.    310,   which  was   a 
suit   in  attachment   where   the    levy  was   uade   on  August   19,    1901,   and 
some    days   later   the  defendant   in  attachment  assigned  the  property 
levied  upon  to  is/lay,   who,   by  interpleader,    endeavored  to   show  his 
title   superior   to   the    rights   of  the  attaching  creditor,     un  page 
316  the  court  said;    "It   is   a  sufficient   answer   to    say  that   the    right 
asserted  by  interpleader  is   not  that   of  a  creditor,  but   of  an 
assignee   of  the   property.      He  claims  to  be   the  owner  of  the  property 
and  interpleads  by  virtue  of  section  29  of   chapter  II,  Hurd's   he- 
visex  statutes   of  1903.      U^der  that   section  the  only  thing  to  be 
tried   is    the    right  of  property.      The  right  of  a  sihple   contract 
creditor  to    have   his    debts   satisfied  can  not  be   asserted,  by  inter- 
pleading in  an  attachment   suit." 

To   the   same   effect    Is    City  Ins.    Co.    v.   Commercial   Bank,   68   111. 
348.      At   the  time    of  entering   judgment   herein  the  attachment   case 
had  been   pending  almost   four  years.      Appellant   had  taken  no   steps 
to   inform  the   court  of  its   claim  or  that   it  was    in  any  way   inter- 
ested  in  the   proceedings  but  chose  rather  to   rely  upon  the    repre- 
sentations of  Wells.      The   law  is   against    the  contention  of  appel- 
lant.     Appellant    has  failed  to   show  that   it  was   entitled  to  have 
the    judgment   vaeatea.      In  our   opinion  no  error  was   committed  by 
the    trial  court   in  denying  the  motion  of  appellant,   and  the  order 
appealed  from  is   affirmed. 

affirmed. 
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STATE   OF  ILLINOIS,    I  „        _ 

SECOND  district.  J  bb"        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appelate  Court,  at  Ottawa,  this.  — C^^ day  of 

s~y-*^l:  in  the  year  of  our  Lord  one  thousand 

...        ,  ^      .        C&r^OrS 
nine  hundred  and  -twenty-    vf-^  J7~\ 

\  /  Clerk-of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty-three,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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^rror   to    the    Circuit   Court 
of  Carroll  County 


The  People   of  the    otate   of  Illinois, 
Defendant    in  error, 
vs  . 
Morris  Kipnis, 

Plaintiff   in  error,Q>    Qc 

Jett,   J. 

Morris  Xipnis,   plaintiff  in  error,   was   indicted  "by  the   grand 
jury  of   Carroll  County   at   the   Lovember   term,    1922,    of   the  circuit 
court   of  said  county,    for  unlawfully  pcssessiong,   furnishing  and 
selling   intoxicating   liquor.      He  was   tried  at   the   following  June 
term  of  said  court,    and   found   guilty  under  the  first   and   fourth 
counts   of  the    indictment.      The  first    count    charge^,  the  unlawful 
possession  of  intoxicating  liquor  and  the   fourth  charged  the  unlaw- 
ful furnishing  of   intoxicating  liquor. 

Motion  for   a  new  trial  was   denied  and  the  court   fined   the  plain- 
tiff in  error   Two    Hundred  andlifty  Dollars   on  each  count.      This   ?»/rit 
of  error   followed.      The   sufficienty  of  the  indictment   is  not  challenged. 

It   is  urged  that   the  court   er.ed  in  refusing   the  motion  of  the 
plaintiff   in  error,   at  the    close   of  the  People's   testimony,    to    instruct 
the  State's  Attorney  that   if   a  verdict   of  guilty  was   returne,. ,    it 
would  he   set  aside. 

The  court  am;  was   possessed   of  the  authority,    if  at   the  conclusion 
of  the  evidence   on  the  part   of  the   prosecution  it  was   of  the  opinion 
that   the  People   had  not  made    out   a  case   to   so   inform  the   State's 
Attorney,   and  to   suggest   to   him  that  he  would  grant  a  new  trial    in  the 
event   of  a  verdict    of  guilty.      It  was   the  duty   of    the   court,   however, 
if   in  its   opinion  the  state   had  made    out   a   case,   to   submit    it   to    the 
jury. 

After  an   examination  of  the   evidence  we  are   of  the  opinion  the 
court   dia  not   err   in  refusing   to    instruct   the  State's     Attorney  that 
if   a  verdict   of   guilty  was   returned,    it  would  he   set   aside. 
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Complaint    is   made  by  plaintiff   in  error   of  the  instruction 
given  "by  the   court  defining  intoxicating   liquor.      This   instruction 
is    in  the    language   of   the  statute.      he   hold   that   it  was   not    error 
to    instruct    the    jury  in  the   language   of   the  law  defining  what    con- 
stitutes   intoxicating  liquor. 

It   is    insisted  the   court   erred    in  refusing   the    instruction 
offered  by  the  plaintiff   in  error  to  the  effect   that   the  presumption 
of  innocence   does  not  cease   to    operate   at   the  conclusion  of   the  evi- 
dence  or  at  any  time  "before   the   jury  has   finally  determined  upon  a 
verdict.      This   instruction   defined   the  law  correctly,   hut    it  was 
covered  in  other   instructions,   and  for  that   reason  was  not  error 
to   refuse    it. 

It    is    insisted,   that   the  verdict   of  the  jury  is   net  supported 
"by  the  evidence.      The   testimony  shows   that   the  plaintiff  in  error 
was  a   dealer   in  rags,    old  iron  and   junk,  and   had  a   10  om  in  a   livery 
barn  which   he   had  rented  vvhere   he  kept   his    rags,    old   iron  and  junk. 
A  search  warrant    had  been    owwun  out  and  a  deputy   sheriff,    the 
state's  Attorney  and  other  persons   went   to  the    premises   in   question 
to  search  them.      Concealed  therein  under  a  plank  used  as  a   drive 
way  over  a   sill   leading   out   of  the  building   they   found  three  bottles 
of  intoxicating  liquor.     Plaintiff   in  error  who  had  been  present 
during  the  search,    immediately  after  the  finding  of  the  bottles 
hurried  away  without   making  any  explanation  relative    to   them. 

This    fact   of  the   finding   of  these   three  bottles    in  this  bam 
considered  in  connection  with   other  facts   and  circumstances    develop- 
ed on  the  trial   of  the  case   was    sufficient    to    justify  the   conviction 
under  the  first   count   of   the  indictment    charging  an  illegal   poss- 
ession of   intoxicating   liquor. 

Under  the  fourth  count    of  which  the  plaintiff  in   error  was 
convicted,   the  evidence   showed  that   on  the   day   previous   to   the 
time   of  searching  the  premises  and  the    finding   of  the  three  bottles 
of   intoxicating  liquor,    he   took  a  man   into   this   room  in  the  barn 
and  gave   him  a  drink  out    of  a  bottle.      The  evidence   does  not  show 
that   it   was   one  of  the   three  bottles   found  at   the   time   of  the 
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searching  of  the  barn,   yet   the  testimony  does   show   that   the  man 
to  whom  the  drink  was    given,  was    in  an   intoxicated   condition   after 
having   taken   the  drink.      The    evidence   further  discloses   the   fact 
that   the  bottle    from  which  the  man   took  a  drink  was   similar  to 
the  ones   obtained  b„    reason   of  the  search  made   of   the   premises; 
also   that   the  man  to  whom  the   drink  was   given  made   the   remark 
at  the  time    of  the  taking  the    same   that   "it  was   pretty  good  s^uff." 

Plaintiff  in  error   testified  in  his   own  behalf.      He   said   he 
had  never   seen  the  liquor,   and   that   it  was   not  his.      He   stated   that 
a  day  or  two  before   his   arrest  he  had  come    from  Chicago;    that   he 
had  bought    some   vegetables   in  Chicago,   but    did  not  remember  of 
bringing   out  any   intoxicating   liquor. 

It   is    the  rule  uniformly  applied   in  criminal   cases   that   the 
verdict   of  the  jury  will  not  be   set  aside  unless   the  finding   is 
so    palpably  against   the  weight    of  the   evidence   as   to    indicate   that 
the  verdict   is  based  upon  passion   or  prejudice.   The    People   v. 
Karpovich,    288   111.    £68-274;    The  People    v.   Lutzow,    240    111.    612. 

We   are  not  prepared  to    say  that    the  verdict  was   based  upon 
passion  or  prejudice. 

After  a  careful  examination  of  the  facts    in  this  case  we 
conclude    that  the    evidence    sustains  the  finding   of  the  jury  and 
that  no   reversible    error  was  committed   in  the  trial  of  this   cause. 
The   judgment    if   the   circuit    court    of  Carroll  County  is   affirmed. 

Affirmed. 
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STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  (  bb-         I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,  this-  LQ /L4\ dav  of 
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Clerfcqfthe  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 

Present—The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce .   ' 
Hon,  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk,. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


^ 
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Kidwell  Garage  Co., 


a  corporation, 

appellant , 
vs. 
Lulu  Huntington, 

appellee, 


Appeal  from  the  Circuit  Court 
of  UU  Page  County 
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Jett,  J. 

This  suit  was  instituted  by  appellant  against  appellee  in  the 
Circuit  Court  of  Du  -^age  Coun.y,  to  recover  damages  for  the  destruct- 
ion of  a  gasoline  pump,  concrete  pit  and  resultant  loss  of  profits 
from  the  sale  of  gasoline. 

A  jury  trial  was  had  and  a  verdict  was  returnea  in  favor  of 
appellant  in  the  sum  of  ^50.00.  Appellant  was  not  satisfies  with  the 
verdict  and  upon  the  court  overruling  its  motion  for  a  new  trial  and 
rendering  judgment  appellant  excepted  and  prosecuted  this  appeal. 

Appellant  was  conducting  and  maintaining  a  garage  in  the  village 
of  Downers  Grove.   Its  "business  consisted  of  dealing  in  motor  vehicles, 
automobiles,  accessories,  supplies,  gasoline  and  oils.   It  maintain- 
ed for  the  purpose  of  selling  gasoline  to  the  public  a  gasoline  pump, 
which  was  located  in  front  of  the  garage. 

Appellee,  Lulu  Huntington,  in  driving  an  automobile  known  as  an 
Oldsmobile  Sedan,  and  when  approaching  the  garage  building  of  appel- 
lant struck  the  gasoline  pump  with  the  front  end  of  her  car  knocking 
it  down  and  completely  destroying  it,  and  damage  the  pit  to  which 
the  pump  was  fastened.   It  is  insisted  by  appellant  that  the  market 
value  of  the  pump  at  the  time  of  the  destruction  was  4,360.00,  and 
that  the  cost  of  repairing  the  pit  was  £51.60.   Appellant  also  claims 
that  it  was  injured  ana  damaged,  because  it  could,  not  sell  the  full 
amount  of  gasoline  xuring  a  period  of  four  days  the  pump  was  not  in 
operation  to  the  extent  of  about  137.61. 


es  vasv 


lo 


.noid-Bioqioo  a 
,  dnalloqqa 

.  av 
.nod'gnxd'xtxrH  xrlxrl 
,  9ell9qqa 


IS8S 


sdi   ii   eell9qqa  ^bxiIb^b   frxaXIeqqa  "id  xod'xrd'xd'afix   sew   d'ixra   axriT 
-d'oxnd'^gi)  9rtd"   10I  £  lavoooi   oi-    ,  y,  nx/oU   9i>B-i   irtl  lo   d"ixroO   jfixioixO 

rioiq  lo  aaof  cbiaJ-Itfegi  iuia  d"iq   gJgionoo    ,qmxiq    gxtxloeag  bio  noi 

.    ziLoaa-%    10   9lae   9rfd"  moil 

lo   iovbI  nx  £9mxrd,9i  saw   Joxxii9v  a  boa  Jbaxf   aaw  laxid-  \tffl  A 

odd"  dJ-xv.   ueilBitas  ton.  aaw  dnall  00.0c  tura    and-  nx   dxxallgqqa 

ima  Ibxij    W9a  a   10I  noxd"Offi  Jxhtsto   d"ixroo    grid"  nocxr  Jtina   JoixVxov 

,La  1  li  x9d"irogaoiq   boa  i)9cfq90X9    dttallgqqa  d"n9mgJbxr(;    TJix"i9.fn9i 

318V,  a  ^nxnxstaxBin  Jena  gnxJoxrJbnoo   aaw   dnallgqqA 

^9loxxi9Y  aoj-om  nx   gnxIagJo  lo  ioJai.nos    aegnieird  adl      ,9voi2   aignwoG.  lo 

-nxadxixaoi  fl      .alio   fina   gniloaag    ,89x1.  ^r      ,  agxioaagooa    ,  eglxdomod-xra 

■q   sail  'xro    orlj-    od-   snxloeag  ^nxllga   *°   ©eoc-rxrq   9ri*   'iol  Jb9 

.eg  id-  lo  Jnoil  nx  Jdoj-booI   aaw  rioxriw 

nwoni  glxdomod-xra  aa   ^nxvxiJb  nx    ,  nochtfixJaxrH  xrluil    ,99ll9qqA 

-laqqa   lo  gnxJ&Ixxrcf  g§BiB§   gild-   anxrioaoiqqa  n9riw  baa   ,  na.fc9c;   glxtfomeJblO 

§nxio ;  ^il  exlcf   d*xw  qmx/q    exxiljaa^   odd-    iowi^a   j-aal 

rfox  aiBi    iins    ,  d-x   gait  &(*••£  \Igd-gIqmoo  baa  mob   SI 

teii&m   exiJ-    tad&   i  a   \.d  Igd-biani    sx   *I      .i9n9*3Bl   eaw  qmirq    grid- 

Be    ,00.0as$  aaw  noxd-oxad-agf)    9xW    io   emit   grid"  d\s  qmxrq    grid-    lo   9Xi£bv 

amxelo   oala   to  .06. Ic  iiq    arid-  %aiilaqei  lo  d-aoo   9rid-  d-arid- 

Ilxrl   grid"  Il9a  ;x   sew  ogcf   .ioaaaiBf)  Jdob  Jjgixrtnl   saw    dx   3- arid- 

nx   Jon  aaw  qarxrq   odd-   e  xigq  a  gnlixr^    gnxIo8as   lo    dxrxroaia 

.I8.T&4   d-xroda  lo   dri9d-x9    ertt   ot  noid^aigqo 


Appellant    contends   that   the    verdict   of  the    jury  fixing   its 
damages   at   $50.00    is   not    in  keeping   with  the   amount   of    damages   it 
sustained.      Appellee    insists  that    there   is   no   competent   testimony  in 
the    record  to    sustain  the    contention  of  appellant   over  and  above    the 
amount   found  and  fixed  by   the    jury.      It    is    quite   evidence   that   the 
jury   in  assessing  appellant's   damages,   based  their  verdict  upon  the 
amount  it    cost   to  repair   the    pit  to   which  the    pump  was    fastened.      The 
question  then  to   be    determined  is,    is   there  any  competent   evidence   in 
the    record   either  as  to    the   damage   tc    the    pump  or    the    damage  by 
reason   of   the   failure   to   sell  gasoline  during   the    four   days  until  a 
new  pump   was  i  ns  ta  1 1  e  i . 

We   have   carefully  examined,   the    record  and   the   testimony  of 
appellant   bearing  upon  the    damages   occasioned  by  the    destruction  of 
tho   pump  is   as  follows: 

Q       Do    you  know  the   market  value    of   this    class   of  pumps 
or  what   it   was   on  the   5th  day   of  June,    19 22? 

A        $350.00. 

Q       And  do   you  know   what   the    reasonable   market  value   of 
the    pump  in   its   then  condition  was   prior   to   the 
accident   on   the    5th   day    of  June ,    1922? 

A        Uo,    sir. 
Eo   other  testimony  was   offered    .ith  reference   to    the    value    of  the 
pump  immediately  prior   to   the  accident. 

Appellant    offered  no   proof  as  to    the   fair  market  value   of  the 
pump  immediately  prior   to   the    injury  and   in  so   far  as   the  testimony 
offered  on  behalf  of  the   appellant    the    jury   had  no   evidence   before   it 
upon  which  to    predicate  a  verdict   covering   the   damages   claimed  to 
have  been  sustained  by  reason  of  the    _e  struct  ion  of   the   pump.      We   are 
not  unmindful   of   the  testimony  given  by  the   witness    called  on  the  part 
of  appellee.      The   testimony  of  Ferguson  called  by  appellee  did  not 
relate  to   the   particular  pump  in  question;    he    did  not    testify  that 
he   had  seen  this    pump  immediate ly  prior   to  its    destruction  and  his 
opinion  was  based  upon  his   knowledge   of  pumps    of  that    class   and 
character  taking   into    consideration  the   length  of  time   the    pump  had 
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been  in  use  and  that   it   was   an  old  model. 

Re   have    examined  the   testimony  l.earing  upon   the   question  of 
the   claim  for  damages  by  way  of   loss   of  profits   during   the   period 
from  the    time    the  pump  was    destroyed  to    the   installing   of   the   new 
one.      We   are   not    prepared  to   say  there   is   any  competent   evidence   in 
the    record  on  which  to  base  a  finding  either  as   to   the  damage   to 
the  pump  or  by  reason  of  the  failure   to    sell   gasoline  until  the 
new  pump  could  be   operated. 

Moreover  the  verdict  was   approve-  by  the  trial  judge.      At 
common  law  new  trials  were  not   allowed  on  the  ground  that   the   damages 
allowed  by  the    jury  in  actions    for   t.rts,    were   insufficient,    and,   as 
a  general    rule,   a  new  trial  will  not  be  granted  on  the    garound   that 
the   damages   are  too   small,    in  actions   for  wrongs   and  injuries. 

Bolles   v.   Bloomington  &   etc.    130  111.   App.    263. 

Hackett   v.    Pratt,    52   111.   App.    340. 

Hamilton  v.    x\y.    Go.    104  111.   App.    207. 

We  are  of  the   opinion  that  the    judgment    is    sustained  by  the 
evidence   and   it   will  be  affirmed. 

Judgment   affirmed. 
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STATE   OF  ILLINOIS,    |  B 

SECOND  DISTRICT.  j  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  ray  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appelate  Court,  at  Ottawa,  this_  /  ^    *''  -^  da)   of 

J^^*->ts      r in*the  year  of  our  Lord  one  thousand 

nine  hundred  and/twenty-   jr^^V^X/J  •-* 

Clerk  oXt/ie  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  111 inois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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S*   &  H.   Motors  Company, 
a  corporation, 


appell  ee  , 


vs. 


Al.    3.    Voight   and  Heed  Voight, 
doing  "business  as   Voight  Bros., 
a  copartnership, 


appellants  , 


Jett,  Jo 


Appeal  from  the  County 
Court  of  Will  County 
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This    is   an  action  of  forcible   entry  and  detainer  commenced  by 
appellee   against  the  appellants   in  a  Justice   of  the  .feace    court. 
A  trial  was   had  before    the  Justice   of  the   Peace,    resulting   in  a 
finding   and   judgment   in  favor   of  appellants   and  against  appellee 
for  costs   of   suit. 

Appellee  perfected  an  appeal   from  the  judgment   rendered  against 
it  in  the  Justice  court   to   the   county  court   of  Will  county,   where  ■ 
a   jury  was   impanelled  and  a  trial   had.     At   the  clo^e   of  all   of  the 
evidence,    the   appellants   requested  the  court  to    direct   a  verdict  fof 
them*      A  motion  was   also    entered  at   the    same   time   by  appellee,   ask- 
ing  that   the    jury  be   instructed   to    return  a  verdict    in  its   favor 
for   the  possession  of  the  premises   in  question. 

The   court   denied  the   motion  of  appellants   and  allowed  the 
motion  of  appellee  and   the   jury  returned  a  verdict  as   directed, 
finding  the    right   to   the   possession  of  the    premises    in  appellee, 
upon  which  verdict   the   court   rendered   judgment    in  favor  of  appellee 
for   the  possession  of  the   premises  and   costs   of  suit,   after  having 
first  denied  motions   for  a  new  trial  and   in  arrest   of  judgment, 
from  which   judgment  appellants    prosecute  an  appeal  to    this  court. 

The    principal    error  assigned   is    that   the  court   erred   in 
directing   a  verdict  for  appellee ,     appellants    insisting  that   the 
evidence  warrants   a  judgment   in  favor  of   them. 

The  record  discloses  the  fact  that  appellants,  as  tenants, 
took  possession  of  the  premises  in  question  on  January  1,  1919, 
under  a  written   lease  with  one  A.  E.  Bateman,    the   then   owner (  which 
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provided  for   a  term  ending  December  31,    1919.      Daring   that   term 
appellants   paid  the  rent   provided  for   in  the   lease  as  it  "became   due , 
and  in  all   other  respects   kept  and  performed  their   covenants  under 
zhe  lease. 

Sometime    in  December   1919,   Bateman,    the   landlord  and  Al.   3. 
Voight  ,   one  of  the   appellants   had  a  conversation  relative   to  appel- 
lants,   retaining  possession  after  the  written  lease  expired.      Voight 
told  Bateman   that  they  would  like    to  retain  possession  but   that  the 
lease  would  be   a  five  year  lease  ,   and  asked  what  would  be   done    in 
the  way  of   repairing   the  roof.      Bateman  agreed  to    give   appellants  a 
written  lease   for   a  term   of  five  years  at   a  rental   of  $80.00  per  montft 
$5.00  of  whieh  according  to   the   testimony  of  appellants  was  to  com- 
pensate Bateman  for  repairing  the  roof. 

The  rocf  was  repaired,  and  the   monthly  rent  was  paid  until  May 
1,    1923.     i<io   written  lease  was  executed.      un  March   1,   1923,    Bateman 
serve i  appellants  with  a   sixty  day  written  notice   to  terminate   the 
tenancy  and   calling  for  possession   of  the    premises   on  May   1,    1923. 

On  April  8,    1923,   the    premises  were   purchased  by  and  conveyed 
to   the  3.    &  H.    Motors   Oompany,   appellee.     Appellee  has   since   that 
time    refused  to    receive  the   monthly  rent   tendered  by  appellants. 

In  the   words   of   appellants,    "The  main  question,    concisely  stated 
is   wh ether  the   case,   made  by   the   record  in  this  proceeding,    constitutes 
a  tenancy  from  year   to    year,   requiring  sixty  days   notice   to   terminate 
or  whether  it    is    some   other  or  different   kind   of  tenancy  requiring 
no   notice   or  some    other  kind  of  notice   to  terminate." 

It  will  be   remembered,  that   on  January   1,    1920,    the   original 
lease,   under  which  the  premises  were   held   had  terminated.      If  nothing 
more  had  happened  and  Bateman  had  accepted  the  usual  rent   for   the 
month   of  January,    1920,    the  appellants  would  have  then  become,   by 
operation  of  law  based  on  the   implied   intent   of  the  parties,   tenants 
from  year  to  year. 

But   something  more  had  happened,    -   -  the    landlord  had   orally 
agreed  to   give,   and   the    tenant  had  orally  agreed  to   accept   a  written 
lease   for  a  term  of  five  years   at   a  rental  of  $80  a  month. 
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That   this  oral  agreement   would  prevent   the    creation  of  a 
tenancy  from  year  to    year  is   made    clear   in  the   opinion  in  the  case 
of  Eriokett   v.    Iiitter,    16  111.    96.      This    case   is   the  pioneer  deci- 
sion in  this    state   on  the   question  of  "holding  over"    and  has    received 
the    support   of   all   later  cases    dealing  with  this    subject.      In  the 
opinion  of   that   case   it    is   said  at   page   97;    "i.here  a  party  enters 
upon  premises  under  a  lease   for  a  year   or  years,   and  holds   over, 
it  will  be   construed  as  an  implied  agreement   for   a  year  and   from 
year  to   year,      ^here   the  lease   is  fox    any  period  less   than  a   year, 
the  holding  will  be   construed  as   being   for  another  term  of  the  same 
length   of  time;    and  in  all   cases   as  upon  the    same    terms,   as   to   the 
amount    of    rent    and  the   times   of  payment,   unless   there  be   some  act 
of  one  or  both   of  the    parties    to   rebut   such  an   implication." 

To   the   same    effect   is   the    holding  in  .^ebastian  v.    Hill.    51   111. 
App.    £72*      The    oral  agreement    in  the    present   case   makes   any  implica- 
tion as   to    the  intent   of  the  parties   not  only  unnecessary,    -  -  but 
impossible.      There   can  be  no   implication  that   the    parties    intended 
to    enter   into    "another  term  of  the  same  length  of  time",   for  the 
appellants   expressly  stated  that   they  would  "consider  nothing   less 
than  five  years"   and   Bateman  expressively  agreed   that   they  should 
have   such  a  term. 

It    can  not   be   seriously  urged  that  until  a  writteu  lease  was 
executes  appellants  were  holding  under   "the   original   lease   ".      The 
original   lease  had  by   its   own  terms    expired  on  December  31,    1919, 
and  no  act   of  the  parties   could  prolong  it   beyond  that   time.      Bell 
v.    Groom,   224   111.   App.    58. 

On  January  1,    1920,    the   parties   were  holding  under  an   entirely 
new  tenancy.      That   new  tenancy   resulted  from  the  oral  agreement  made 
in  December,    1919.      The   statute   of  frauds   prevents   effect  being   given 
to   the   intent   of  the  parties   expressed  in  that   agreement   for   the  con- 
tract was    one  not  susceptible   of  performance  within  one   year.      The 
law  will   erect   from  the   ruins  of  that   agreement   a  tenancy  conforming 
with  the    intent   of  the   parties   as   far  as   is  possible  under  the 
Statute   of  frauds. 

The  holdings  are  to  the  effect   that  under  siarcumstances   such  as 
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are   disclosed  "by  the  recced  in  this    proceeding  the  law  will  create 
a  tenancy  conforming;   in  all  particulars   to    the  intent    of  the  parties 
except   that   the  term  shall  be   one    from  month  to  month. 

In  McG-ivern  v.    .farkhill ,    195    111.   App.    343,   the   facts  were 
very   similar   to  those   in  the   case  under  consideration.      The   defendant 
was   in  possession  of   the    premises  under  a  written   lease  for   one   year 
which  expired  April   30,    1914.      In  April   of  that   year  the    plaintiff 
orally  agreed  to    give   to   the   tenant   a  written    lease  for  two   years. 
On  May  1,  unsigned  copies   of   the   proposed   lease  were   given   to   the 
tenant   and  they  remained  in  her  possession  until   the  latter  part    of 
July,   when  the    plaintiff  served  her  withi  a  thirty  day  notice   that  he 
had  elected  to  terminate   the  tenancy.      Forcible    detainer  being  brought 
the   circuit  court   directed  a  verdict   for  the    plaintiff  holding   the 
premises   to   have  been  under  a  tenancy  from  month  to  month,   and  that 
the  thirty   day  notice  was    sufficient   to   terminate   that  tenancy. 
The    decision  of   the  trial  court  was   affirmed^        The  court  among  other 
things    said   in  its   decision;    "A  verbal  agreement   for  a   lease   is   void 
under  the  statute   and  a  tenant   holding   over  under  such  an  agreement 
becomes   a   tenant   from  month  to   month". 

The   rule   is  well  established  in  Illinois   that   premises   held  unde^ 
an  oral  agreement  for  a  term  of  more  than   one  year  requiring   the  pay- 
ment  of  monthly  rent   are  held  under  a   tenancy   from  month  to    month. 
This  doctrine   is   so  familiar  that   it   requires  no   citation  of  authori- 
ties.     The  fact   that   the   attempted  oral    lease  was   preceded  by  a   valid 
written   lease    does   not   affect   the  operation  of  this    rule.    Greighton 
v.    Sanders,    69   111.    543;    Harr  v.    Hay,    151    111.   340- 

It   is    quite   evident   that  no  tenancy  other  than  one    from  month 
to   month  could  have   resulted  from  the  oral   agreement  between  the 
parties    to   this    suit.      It    certainly  is  true  that   no   rule  of  law  will 
operate  to    defeat   the  purpose   of  the  otatute    of  Frauds  by  creating 
a  tenancy  which  the   parties   themselves   could  not  have   created  under 
the  statute  . 

We   have   carefully  examined  the  brief  and  argument   of  appellants. 
We   cannot   subscribe  to   their  contention.      The  law  of  this   case  must 
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necessarily  arise   from  the  particular   facts   as    disclosed  by  this 
record. 

V*e  are   of  the  opinion  that    whatever  rights   the  appellants   had 
in  the    premises  after  December  31,    1919,  were   acquirer  under  the 
oral  agreement   entered,  into    in  December  of  that  year;    that  no   oral 
agreement   made    during   the   month  of  December  could  create   a  tenancy 
running   to   December  31,    1920;    that  unless   the  tenancy  ran  until 
December  SI,    1920,    appellants   could  not   be   tenants   from  year  to   year. 

Under  the  facts  as  disclosed  in  this  proceeding  if  appellants 
were  not  tenants  from  year  to  year  they  were  tenants  from  month  to 
month. 

We  conclude   that   the  written   notice    served  on  appellants   on 
March   1,    1923,   calling   for  possession  of    the  premises   on  May  1,1923, 
entitled  the  appellee   to   the  possession  thereof.      We   are  therefore, 
of   the  opinion  that  the   court  below  committed  no  error   in  directing 
a  verdict   for  the  appellee   and  that    the  judgment    rendered  b.y    the   trial 
court   should  be  affirmed,  which  is    done  accordingly. 

Affirm  e.*.. 
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STATE   OF  ILLINOIS,    I  ; 

SECOND  district.  j  bt"        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix!  he  seal  of 

said  Appelate  Court,  at  Ottawa,  this.  _Z_-T<'^A day  of 

'^^-^L/^^  /Jn  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- / 

/  (/Clerk  of  the  Appellate  Court. 


f 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present  —  The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres  iding-  Just  ice  , 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk, 
E.  J.  WELTER,  Sheriff. 


>. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


Gen.  Ho.  7222  33 

Kalista  Moobery,  et  al , 

appellees, 
vs.  Appeal  from  Peoria 

Christopher  Harrigan,   et   al, 

appellants , 


Jones,    J. 

Kalista  Moobery,   Yvilliam  ii.   Hale,    Laura  A-    Moore,   Nellie 
A.    Davis  and  lellie  McHugh,   appellees,    herein  filed  a  petition  in 
the   prcbate   court   of  Peoria   county  to   recover  the    sum  of   $127.25, 
which  they    claimed   they  erronesouly  paid  to    the  administrator   of 
the  estate   of  Michael  Harrigan,    deceased.      The  prayer  of  the    peti- 
tion was   allowed  and   a  judgment   entered  in  favor  of  the   appellees 
at   the  February  term,   A.J.    1921,    of  this    court.      After  the   expira- 
tion of  the   term  the  appellants   filea  in  said   court  their   petition 
asking   that  the    judgment   of  the   court  be   set  aside. 

The  facts   are   as   follows:      Michael  Harrigan   diei   on  the   8th 
day  of  October  A.D.    1911,   leaving  a  last  will  and  testament   in  which 
Maggie  Harrigan,    Christopher  Harrigan  and  Kate  Harrigan  were   the 
only  legatees  and  all  were  named  executors   of   the  will.      The  will 
was  not   discovered  until  so ms  tine    after  the   death  of  the  testator. 
In  the   meantime,    en  the    21st   day  of   October  A.D.    1911,   Frank  T. 
Miller,    public  administrator   of  Peoria   county,  was  appointed  admin- 
istrator of  the  estate   of  said  deceased.      ..hile    said  Miller  was   so 
acting  as  administrator  he    received  from  V.illiam  H.   Hale,    one    of 
the  appellees   herein,   the  money   in  question  being-   interest  upon 
two   notes,   one   for  ^400  and  the   other  for   $3,000,    executed  by 
^scar  A.   Hale   and  payable    to  Maggie  Harrigan,   Miller,   at   that  time, 
believed,    as    dii   V.illiam  H.   Hale,    that  Michael  Harrigan,   deceased, 
was   the   owner  of  the  notes    in  question.      The    interest  was   thus 
paid  under  a  mistake  of  facts  mutual    to   the    parties.      Subsequently 
Maggie  Harrigan  file     a  foreclosure   suit    in  which  she  made   all  of 
the  appellees  herein  parties   defendant   and   compelled  the   payment 


SSSY    .0.1  ,ne£ 
,  la  *9    fxt&do(M  atell&Z 
faeell9qqa 
&ii03<x  moil  lasqr 

,Lb   tg   ,  aegiiiafi  I9rfqo;fexiii0 
, etnBll9aqa 

•t    ,89aot 

eill9  i   ,s  bxjj-Bl!    <9IbH   »H  maxllxtf   , ^redooU  atailaX 

nx  aoltltau.  a  belli  nx9i9d    ,899ll9qqe   .d^xjiioM  exll9<i  baa  bxvbQl   .A 

to  mire   9d*  igvoo.eT   ot   \  3 xss  :o   axiogl  1  o  tixroo   9Jtadoiq    gdJ 

lo   lotB'itexnxajJba  odt    o*  -cieq  ^IiroagrtOTig  v.sd*   l9ruxaIo    ^gdt  doxdw 

-Xo"9C      9dJ    l0    19"\JB1Q     9f{T        .i>9a390SJb     ,  nB^XTTBH    ISBdoXi.1   10     Sta^SS    Qdt 

899ll9qqB   9rW  1  o  iovbI  nx   I9i9ta9   tfisargfei/t   b   has  £ewoIIa  bbw  noit 

-Bixqx9  9xW  i9;MA      -txcroo    axd^  lo    ,13,QL    .  ,      st  TjiBxnd9'i  sdt   Jb 

xxoxtxtoq   -ixsrfd"  tixioo   bias  al  belli   atrtBlIaqqa  9dt  arist   9:1*  lo  noid" 

.ejbxea  iea  9cf  tixroo  9rit  lo  dri9ffl:sii>fl"t    sd;f  *Brft  saxi8B 

9iij  no   jjsib   aa^LixaE  Is  anoxic      .-bwoIIoi    as   9*ib   etoal  sdT 

doxdw  al   tasaiBteet  bos  IIxw  J  as  I  b  ^nxvasl    tLL9i    .tt.A  ied:tfoO  lo  ^aJb 

sd*   siew  na^iiiBH  s*b2  x>na  £ia$£iiBH  TsdqoJaiidO    ,  iiagxiiaH  9xssaM 

IXlW    9dT        .IliW    Srft     10    8103X10  9X9    LSfflBH    919VV    IlB   bOS    8S9J-fi$9l    ylao 

.iod"Bd"89o    grit  lo  rita9.6   grit  igtls    smxtac-B  Lit  ass  beievooelb   ton  saw 

too   lo  \;ai>   tsia   ori*  no   ,  9<nxtnaera  srit  nl 

-nxrnJba  Jbstniocr  lo   iotaitaxnxm.53  oxltfirq    ti9lIxM 

oa    bbw  teLLlM  bl&3   slid.       .beeaso9b  Jbxaa  lo   states  grit  lo  lotaital 

lo    exio    ,9  moil  09vigo9i    ed   iotaitaxnxm.bB   8a  ^nxtoa 

B   tagie  led  noxtagnn  al   ^gnom  arit   taleied  899llsqqa  grit 

\d  i)9txro9X9    ,000,S^   10I  i&dio   odt  baa  00££   10I   aao    ,  eg  ton   owt 

':t  taxi*   ta    tr&L  ,     y%iii£h   ei-g-gmL  oJ    9lda^aq  fins   glaH    .A  iaoe^ 

,I>9BB909Jb    ,na  tari t    ,9IbH    .HfflBxIIi.V    x jjb    ea    ,X>9V9Xlgd 

anrit   aaw  tegi9J-.ix    ariT      .fljjit8sx/p  al   eetoa  sift  lo  isnwo   edt   eaw 

Yltii9Xjp9aduc'      .89itiaq    9dt   ot    Iflxrtxnn   atoal  lo  93£ataxrn  a  isiinxr  liiaq 

lo  Ha  ebasa  eda  rioirfw  al    +Iira   giirooloeiol   a     glxl  aasIiiaE  gxss^ 

tusoi^iiq    adt  X9l£9qm_  :»Jb   egltxaq  nxo'i9ri  aeell9qqa   edi 


to   her  of   the  interest   due  upon  the   notes   which  were   determined 
in  that  proceeding   to  he   her    property. 

Upon  the    discovery  of   the    last  will  and   testament   of  Michael 
iiarrigan,   deceased,  and  its   admission  to   probate,    Frank  T.    Miller 
was   removed  as   administrator  of  said  estate   and  the   appellants 
appointed   executors   thereof,      on  July  2,    1914,    the  appellees   filea 
their  petition  in  the   probate   court  asking   for  an   order  for   the 
repayment   to   them  by   the   executors,    of  the   amount    of   interest   so 
erroneously  paid  by  them  to    said  Miller  alleging  that   the  money 
had  been  paid  by  him  to   the    succeeding  executor  upon  his   removal. 
The    cause  was   set   for  hearing  on  July  8,    1914.      On  that  date  upon 
the  application  of    Christopher  Harrigan,    one    of   the   executors, 
the   cause  was   continued  to  a   later  date,   which  date   does   not  appear 
in  the    abstract   of  the  record.      There  was  a  second  continuance   to 
September  11,    1914.      Ho  further  steps   were   taken   in  the   cause  until 
1921.      Meantime   Christopher  Harrigao   and   Maggie   Harrigan  were   re- 
moved as   executors   of  said  estate   and  Ernest  J.   O-albraith  was 
appointed  administrator  thereof  by  virtu©  of  his  office   as  public 
administrator.      On  February  7,   1921,   Galbraith  consented  to   the 
entry   of  an    order  for  the   repayment   of  the   funds.     At   the  following 
term  Christopher  Harrigan  and  Maggie  Harrigan  appellants  herein, 
filed  their  motion  as   sole   surviving   legatees   of  the  estate   of 
Michael  Harrigan,    deceased,    in  the    probate   court   to    set  aside   said 
order   of  the  7th  day  of  February.      The  motion  was   denied,   whereupon 
appellants   appealed  to  the   circuit  court  which  affirmed   the  judg- 
ment   of  the   probate  court. 

The  grounds  upon  which  the  motion  is   uade   are   set  out   in  full 
in  the  abstract.      v>e  will  consider  them  in  the   order  in  which  they 
are   presented.      It   is   first   said   "That  the   petition  filed  herein 
for   the  allawanee   of  said   claim  shows  that   the  sum  so    collected 
as  aforesaid   lid  not  belong  to  the   estate   of  Michael  Harrigan  de- 
ceased."    That   is    the  very  essence   of  appellees1    claim.      Manifestly, 
if  the  money  did  belong  to   the    estate  of  Michael  Harrigan,    deceased, 
appellees  would  not  be    entitled  to   a   repayment   of  it. 
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The  second  ground  is  "that   the   money  was   collected  wrongfully 
h ,    said  Frank  T.    Miller,    did   not  belong  to    the   estate   of  the  said 
Michael  Harrigan,    deceased,   and  should  not  have  "been  administered 
on  by  the   said   Frank  T.   Miller,  but   should  have  been  returned  at 
once  by  the   said  Frank  T.    Miller  to    the   parties   entitled  to  the 
same;      that   the    estate   of  Michael   darrigan,    deceased,  was  not 
entitled  to  any  portion  thereof  and  has  not   received  any  benefit 
therefrom"  .     Here  we   have  a   complete   admission  b,,    the  appellants 
that    if  the  money  went   to   the   estate    of    iviichael  Harrigan,    deceased, 
then  in    equity  and  good  conscience   it   ought    to  be   returned  to   appel- 
lees.     This    statement   however,    alleges   that  the  estate  has   received 
no  benefit   from  said  payment.      whether  the  estate  received  the 
benefit    of  the  funds   is    immaterial  if   in  fact   the  funds   came   to 
the   hands   of  the  pergonal   representatives   of  the  estate.      The 
attorneys   who   acted  for   the  appellants  when  they  were  executors 
testified  that   they  received  the   money  from  Miller  and  paid   it   to 
the  appellant   Christopher  Harrigan.      Miller's   check  making    the 
payment    is   shown   in    evidence.      Opposed  to    this,    there   is   a   denial 
by  Christopher  Harrigan  that   he    received  the  money.      Vne  are   of 
the  opinion  that   the   court  was   amply   justified  in  finding   the 
fact   to  be   that   the    executors   receive^,  the   funds   so   wrongfully 
collected  by  Miller. 

The   third  ground  for   setting  aside   the  order  is    that  because 
the  claim  did  not  accrue  to   the  claimants,   within  the  lifetime   of 
the  said  Michael  Harrigan,    decease^,    it  is    not  within  the    class 
of    claims    which  should  be   allowed  against  his   estate;    that   the 
claimants  have  an  action  at   law  against  Frank  T.   Miller  to    collect 
said  claim. 

The    petition  filed  herein  for  the    order  of  repayment  is  not 
filed  under  Section  cO  of  Chap.   3  of  Cahill's  Revised  Statutes 
of   Illinois,    1923,   as   claimed  by  appellants  because   it  was  no t  a 
demand  which  accrued  previous   to   the    ^eath  of  the  testator,   neither 
does   it    rest  upon  an  express   promise  made  by  the  administrator  as 
such,   which  as    shewn  by  the   appellants  would  bind  the   administrator 
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in  his    individual   capacity    only.      It   does   rest  upon  the   equitable 
ground  that  money  has   come   to    the   personal  representatives   of  the 
estate   of  ilichael  Harrigan,   deceased,    which   in  equity  and  good 
conscience   belong  to    the  appellees.      The   probate   court   has  broad 
equitable    powers   in  the    settlement    of  claiias   against   estates. 
(Simonds  Probate   Practice  ITol.    1,    page  389;   Honry  v.    Caruthers, 
196   1-11.    136).      The  probate   court   might,   under  its  broad  equitable 
powers,    require  the   representatives   to   repay    it    to   those  to  whom 
it   belongei. 

The  fourth  objection  to   the  allowance   of  the  repayment    is,    "That 
the  Statute   has   run  against   said  claims   for  the  reason  that   there 
has  been  a  discontinuance   of   said  claims."   This    contention  is  based 
upon  the   holding   in  the   case   of  x.ietzell,   et   al,  v.    Miller,   25   111. 
53,   and  later  cases   following-   it.      It   is    to  be   observed  that  those 
cases   apply  when   a  claim  against  an  estate   is    filea  under  Section 
60  of   Chapter  3  of  Cahill's   revised  Statutes,   1923,   to    enforce   the 
liabilities   of  the   deceased  created  during  his    life   and   it    is    held 
that   where   such  a  clai  i  is   filed  after  the  day  of  adjustment  that 
the    claimant   must  have   a  summons   issued  and  served  upon  the   personal 
representatives   to   tell  the   running   of   the  Statute*  of  Limitations 
and  unless   the  cause   is    continued  regularly  from  term  to  term  of 
the   probate   court,  a  discont inuaiioe   is   worked  and  the  cause   is  no 
longer   in  the   court.       Clearly  tho^e   cases   are  not  applicable   Mm 
tn  this    case  because  this   is   not  one   of   the  claims    contemplated  by 
the  statute  above   cited,   but    is   a  proceeding  against   the    personal 
representatives   to    enforce   the  repayment    of  money  which  has  wrong- 
fully come   to  their     hands  to   the   persons   to   whom  it   rightfully  be- 
longs.     The  proof  shows   that   the  executors  appeared   in  the  probate 
court   and  moved  f o  r  a  continuance   of   the  cause,  within  the    period 
of   limitations.      The   court   thus   acquired  jurisdiction  of  the  parties. 
This    tolled  the   running  of  the   statute. 

It   is  further  urged   that  the  circuit  court   should    have   tried 
the   ease   de  novo.      That   is   precisely  what   the    circuit   court   did. 
The   cause   there   tried  was  upon  the  motion  to    set  aside   the  judgment, 
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not  upon  the    original    petition  f o  r   the   order   of   repayment    of  the 
interest.      The    latter  cause   could   only  be   tried  do   novo   after  the 
judgment    had  been  set  aside.      Appellants   failed  in  their  attempt 
to    have  the   judgment   set  aside,   and  no   hearing  was  therefore   had  on 
the  original  petition. 

It   is    further  urged  that   the    court   erred   in  refusing  to    receive 
and  consider   propositions   of  law  presented  b,     the   appellants.      They 
say  that   the   otatute   provides   that   either  party  may   have  a   jury 
upon  the  trial   of  a  claim  against  an  estate  and  that   wherever     a 
trial   by  jury  is   a  matter  of  right   that  then  the   parties  waiving 
a   jury  may  as   a  matter   of  right  present   tc  the    court   for  consideration 
propositions   of   law  governing  the  case  to   be   approved  or  rejected 
by  the    court.      As    stated  above   the  cause  was   not   tried  on  a  claim 
against  the  estate   of    the  deceased  but   upon  a  motion  to    set  aside 
the  judgment   rendered  upon  the  original   petition.      This    case  may  be 
likened  to   a   motion  tc    open  up  or   set   aside   a   judgment   by   confession. 
Manifestly  there  was   no  right    of  trial   by  jury.      The   court   properly 
refused  to    consider  the   propositions   of  law. 

Other  objections  are  urged  but   it   is  sufficient  to    say  that  we 
have   considered  them  all  and  find  no   sufficient    gruund  for  reversing 
this    judgment.      It  will  therefore  be   affirmed. 

Ju  dgme  nt  af  f  i  rm  e<3 . 
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STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  |  SS-        I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  AppellatfSfCourt.  at  Ottawa,   this-  L  °LA^!\. day  of 

"»   ■aS*' '  irhthe  year  of  our  Lord  one  thousand 

nine  hundred  ancL-twenty 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  V.-/' 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 


Present—The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding-  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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The  People  of  the  State  of  Illinois,) 

) 
Defendant  In  Error,   0>   Brier  to  the  County 

) 
vs  <)   Court  of  Lee  County. 

Elmer  ^cherts ,  ) 

) 
Plaintiff  in  Error.  ) 


232 


r'artlow,  P,  J. 

The  plaintiff  in  error,  Elmer  Roberts,  was  found  guilty 
in  the  county  court  of  Lee  county  upon  two  counts  of  an  information, 
one  charging  illegal  manufacture,  and  the  other  illegal  posses  i  . 
of  intoxicating  liquor,   rhe  court  lid  no   sentence  him  upon  the 
first  count,  but  under  the  second  count  sentenced  hi.,  to  pay  a 
fine  of  c 1000.00  and  costs  and  sta  d  committed  to  the  county  jail 
until  the  fine  and  costs  were  pail,  and  tc  he  imprisfoned  in  the 
county  fail  for  six  months.   To  reverse  this  judgment  a  writ  of 
error  has  been  prosecuted. 

The  evidence  shows  that  in  April,  1923,  a  search  warrant 
was  issued  to  search  the  house  of  the  plaintiff  in  error,  who 
live!  on  a  forty  acre  farm  near  Ambcy,  Illinois.   The  sei   .: 
warrant  was  placed  in  the  hands  of  the  sheriff  of  Lee  county,  and 
en  the  night  of  ^.pril  29,  1923,  he  went  to  the  home  of  the  plaintiff 
in  error  and  attemptea  to  search  he  premises.   A  shot  was  fired 
from  the  house,  the  officers  withdrew,  and  the  next  day  arrested 
Roberts  and  Lauia  oherman  who  lived  in  the  house.   On  that  night 
they  searched  the  premises  and  a  small  quantity  of  liquor  was  found 
in  a  concealed  cellai  under  the  house  porch,  A  still  and  mash 
were  found  but  neither  was  taken.   The  officers  searched  a  corn 
crib  and  ether  buildings  en  the  premises  and  found  a  few  jugs  and 
bottles  containing  a  small  quantity  of  intoxicating  liquor.   On 
the  trial  five  merf\  testified  they  had  visited  the  house  and  had 
purchased  intoxicating  liquor  from  the  plaintiff  in  error.   One  of 
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them  testified  he  visited  the  house  twenty-five  or  hirty  times 
during  the  sixteen  months  prior  thereto  t   get  a  lit  tr.  drink; 
that  it  was  "moon";  and  he  paid  yl.50  a  pint.   The  plaintiff  in 
error  was  grantei  a  separate  trial  from  Laura  iherman  and  v. 
found  guilty  as  above  stated. 

The  reasons  urged  why  the  judgment  should  be  reversed 
are  that  the  search  warrant  was  improperly  issued  "because  it  was 
not  signed  by  two  justices  of  the  peace  nd  the  search  w  s  in  the 
night  time;  that  premises  other  than  those  described  in  the  search 
warrant  were  searched  aid  certain  exhibits  were  taken  therefrom; 
that  prior  to  the  trial,  plaintiff  in  error  made  a  motion  to  have 
these 'articles  illegally  taken  returnei  to  him  and  this  motion  was 
overruled.   Complaint  is  made  as  t  the  rulings  of  the  court  on 
various  it^ms  of  evidence,  most  oj  which  are  ba,:ed  upon  the  tact 
th  t  the  search  warrant  was  illegally  issuer  and  that  premises 
were  searched  which  were  not  described  in  the  warrant . 

Aule  16  of  this  court  provided  that  ,Tthe  abstract  mu  t 
fully  present  every  exception  relied  upon  and  each  error  alleged, 
and  also  that  part  of  the  record  which  supports  the  rulings  com- 
plained of.   It  will  be  taken  as  accur-  te  and  to  be  sufficient 
for  a  full  understanding  of  the  ouestions  presented  for  decision, 
unless  the  opposite  party  files  an  addition/tabstract ,  making 
necessary  corrections  and  additions,"   In  this  case  the  complaint 
upon  which  the  search  warrant  was  issued,  and  the  search  warrant 
itself,  do  not  appear  in  full  in  the  abstract.   Only   small  por- 
tion of  each  is  set  out.   It  appea  s,  however,  that  th  search 
warrant  was  signed  by  a  justice  of  the  peace  and  a  police  magis- 
trate.  i<'or  this  reason  the  warrant  was  sufficient.   ]  one  of  the 
articles  taken  from  the  corn  crib  were  admitted  in  evidence, 
therefore,  plaintiff  in  error  was  not  injured  by  reason  of  the 
fact  that  premises  were  searched  which  were  not  described  in  the 
search  warrant . 

It  is  next  alleged  that  the  information  is  not  valid 
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and  that  the  motion  to  quash  the  same  should  have  been  sustained, 
j  he  information  appears  in  the  abstract  and  consists  of  two  counts. 
rihe  first  count  alleged  that  the  plaintifl  in  error  did  unlaw- 
fully and  knowingly  possess  intoxicating  liquor  intended  for  use 
in  violation  of  the  prohibition  Aot  of  he  State  of  Illinois. 
xhc  second  count  alleged  that  the  plaintiff  in  erroi  did  then 
and  there  manufacture  in  cxicatin  liquoi  intended  for  uae  in 
violation  of  the  Prohibition  .ct  c   Illinois.   In  suppori 
the  motion  to  :;uash  it  is  insisted  that  the  information  is  not 
in  accordance  with  the  rule  laid  down  by  this  court  in  People  vs. 
^eiucz,  c.c6  111.  app«  362.   In  that  case  the  information  alleged 
that  the  plaintiff  in  error  did  then  and  there  unlawfully  possess 
intoxicating  liquor  within  prohibition  territo  y,  and  we  held  this 
was  not  a.  sufficient  allegation  for  the  reason  that  it  was  the 
mere  conclusion  of  the  pleader.   We,  however,  held  that  allega- 
tions which  are  substantially  the  same  as  those  here  recited  were 
sufficient,  and  for  this  reason,  the  court  was  not  in  error 
in  refusing  to  quash  the  informati  n. 

It  is  next  contender  that  the  sentence  is  excessive. 
It  has  been  held  that  the  question  of  the  extent  of  the  punishment 
is  a  question  fo  the  court  and  if  the  oentence  is  within  the 
terms  of  ±k4x  the  statute,  it  will  not  be  reviewer  by  this  court, 
reople  vs.  Elliott,  272  111.  592. 

Vie  find  no  reversible  er/vor  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    j 

SECOND  DISTRICT.  f  'Sh'         I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  ray  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said   Appellate  Court,  at  Ottawa,  this  3     J°$L day  of 

^ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty 


'l&fk  of  the  Appellate  Court. 
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/ 

AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit  : 


7.309  ~ 

Oshkosh  Manufacturing  Company, 
Plaintiff  in  error, 
vs.  Error  to  the  Circuit  Court 

Mutual  Wheel  Company,  of  Rock  Island  County 

Defendant  in  error, 


&  ....'.-,  .         ':  -  2 


Partlow,  P.  J. 

The  plaintiff  in  error,  Oshkosh  Manufacturing  Company  of 
Oshkosh,  Wisconsin,  hereinafter  referred  to  as  the  plaintiff,  began 
suit  in  the  circuit  court  of  Rock  Island  county  against  the  defend- 
ant in  error,  Mutual  Wheel  Company  of  Rock  Island,  Illinois,  herein- 
after referred  to  as  the  defendants,  to  recover  damages  alleged  to 
be  due  under  a  contract  entered  into  between  them.  At  the  close  of 
the  evidence  on  behalf  of  the  plaintiff  the  court  directed  a  verdict 
for  one  dollar  in  favor  of  the  plaintiff,  and  this  writ  of  error  is 
prosecuted  to  review  that  judgment* 

The  principal  error  urged  is  that  the  court  improperly  exclud- 
ed evidence  offered  by  plaintiff  tending  to  show  the  damages  sued 
for,  and  improperly  directed  the  verdict.  The  evidence  shows  that 
on  July  3,  1917,  the  defendant  wrote  plaintiff  asking  whether  plain- 
tiff could  furnish  1000  sets  of  hubs  on  the  same  terms  that  previous 
hubs  had  been  furnished*  Two  days  later,  the  plaintiff  replied, 
quoting  a  price  of  |4  per  hub,  and  asking  defendant  whether  it  de- 
sired to  place  the  order.   The  next  day,  the  defendant  telegraphed 
to  plaintiff  accepting  the  offer,  and  on  the  same  day  wrote  a  letter 
confirming  the  telegram.  The  defendant  wrote  plaintiff  enclosing 
an  order  for  the  hubs,  which  called  for  the  delivery  of  350  sets 
on  each  of  the  following  dates;  November  30,  1917;  November  30,  1917; 
Decern bsr  10,  1917;  and  December  30,  1917.  The  plaintiff  placed  an 
order  with  Rot he  Foundry  Company  for  the  castings  to  be  used  on  the 
hubs,  but  this  order  was  cancelled  on  September  17,  1917,  after 
notice  had  been  given  by  the  defendant  that  it  desired  to  cancel  the 
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order  for  the  hubs,   fin  August  1?,  1917,  a  representative  of  the 
defendant  notified  a  representative  of  the  plaintiff  that  the  de- 
fendant desired  to  cancel  the  contract,  but  the  representative  of 
the  plaintiff  objected  to  such  cancellation.  On  the  same  date  the 
defendant  wrote  plaintiff  referring  to  the  conversation  between  their 
representatives,  and  confirming  its  desire  to  cancel  the  order.  On 
the  same  date  the  plaintiff  replied  stating  that  inasmuoh  as  it  had 
made  all  arrangements  for  the  machinery  and  castings,  and  that  its 
foundry  had  already  been  casting  taese  hubs,  and  it  had  cpent  con- 
siderable money  for  machinery  and  equipment  to  take  care  of  the  extra 
capacity,  it  was  not  in  a  position  to  cancel  the  order  and  would  ex- 
pect to  sake  delivery,  and  that  if  it  was  not  for  this  reason  it 
would  be  very  glad  to  cancel  the  order.  On  August  30,  1917,  the 
plaintiff  wrote  to  defendant  stating  that  because  of  the  large  ex- 
pense it  had  been  put  to  it  would  not  be  possible  for  it  to  allow 
the  cancellation  of  the  order.   On  the  same  date,  the  defendant  wired 
the  plaintiff  to  discontinue  the  manufacture  of  hubs.  On  August  33, 
the  plaintiff  wrote  the  defendant  in  error  acknowledging  the  telegram 
and  letter  of  August  30  and  again  stating  it  had  bought  new  machinery, 
spent  considerable  money,  expected  to  oarry  out  the  contract,  and  it 
would  be  impossible  to  canoel  the  same.  On  August  39,  the  plaintiff 
wrote  substantially  the  same  as  on  August  33,  and  another  letter  to 
the  same  effect  was  written  on  September  5,  On  December  6,  1917,  the 
plaintiff  wrote  defendant  that  all  the  hubs  had  been  manufactured. 
From  that  time  on  until  November  18,  1930,  considerable  correspondence 
took  place  between  them,  but  it  is  all  of  substantially  the  same 
import  as  that  above  recited.   On  November  18,  1930,  plaintiff  wrote 
the  defendant  that  it  had  made  up  1190  hubs,  had  sold  a  part  of  them, 
and  there  was  a  balance  due  of  $ 5884. 31,  which  represented  the  actual 
loss  to  plaintiff,  without  anything  for  interest,  time,  or  trouble  and 
if  the  defendant  would  send  a  check  for  this  amount  the  matter  would 
be  considered  closed.  Defendant  replied  on  December  8,  1930,  and  denied 
all  liability  under  the  contract.   In  September,  1931,  this  suit  was 
commenced.  Prior  to  the  trial,  the  deposition  of  Leach,  the  president 
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of  plaintiff,  was  taken  and  he  testified  that  1190  complete  hubs 
had  been  manufactured  on  this  contract;  but  some  time  later  he  ad- 
mitted he  was  mistaken  and  that  no  hubs  had  been  manufactured.   It 
also  appeared  upon  the  trial  that  the  factory  of  the  plaintiff  had 
many  large  orders  for  goods  of  this  character,  it  was  behind  in  its 
orders,  and  was  not  able  to  fill  them  as  they  were  received.   This 
evidence  was  offered  for  the  purpose  of  tending  to  show  that  the 
plaintiff  was  n^t  in  a  position  to  fulfill  this  contract  even  if  it 
had  not  been  rescinded. 

Tae  declaration  consisted  of  two  counts.  The  first  count  set 
out  the  contract,  the  willingness  of  the  plaintiff  to  perform,  the 
refusal  of  defendant  to  accept  or  pay  for  the  goods,  the  notification 
by  the  defendant  before  the  time  of  performance  that  it  would  not 
accept  or  pay  for  the  goods,  anl  that  the  plaintiff  was  thereby 
damaged.   The  second  count  was  substantially  the  same  as  the  first, 
except  it  averred  that  the  plaintiff  had  manufactured  3000  hubs,  had 
bought  material  and  special  machinery  for  carrying  out  the  contract, 
and  alleged  loss  of  profits  as  an  element  of  damage.   It  covered 
both  damage  for  non-acceptance  of  the  hubs  manufactured  and  loss  of 
profits  on  hubs  not  manufactured.   It  is  conceded  that  there  is 
no  evidence  showing  that  any  hubs  were  in  fact  manufactured. 

The  position  of  the  plaiatiff  is  that  it  never  consented  to 
this  contract  being  rescinded  and  under  the  law  it  was  not  required 
to  manufacture  the  hubs  covered  by  the  contract,  but  that  it  had 
the  right  to  treat  the  contract  at  an  end  for  the  propose  of  per- 
formance and  sue  for  its  damages.   On  the  other  hand,  it  is  the  con- 
tention of  the  defendant  that  plaintiff  was  estopped  to  recover  loss 
of  profits  because  it  had  elected  to  continue  the  contract  in  force 
for  ;11  purposes  and  not  as  rescinded,  and  had  waived  any  cls>im  of 

loss  of  profits  by  its  acts  and  conduct  in  refusing  to  rescind  and 

a 
in  representing  that  it  had  made  up  the  nubs  ©iii&a  a  lied  for  in 

the  order  :.nd  by  sending  a  statement  to  defend*?1^ 
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for  the  contract  price  of  certain  hubs  alleged  to  have  been  manu- 
factured; that  there  was  a  fatal  variance  between  the  proof  and 
the  allegations  of  "both  count?  of  the  declaration;  that  for  thia 
reason  the  offer  of  proof  of  damage  was  properly  sustained  and  the 
verdict  wa3  properly  directed.   Thia  position  of  the  defendant  is 
ba,sed  largely  upon  the  theory  that  before  the  plaintiff  can  recover 
it  must  snow  that  at  all  times  it  was  able  and  ready  to  perform. 

The  questions  of  law  presented  in  this  osse  have  been 
fully  considered  in  the  case  of  L%ke  Shore  &  Michigan  Southern 

Railway  Company  vs.  Richards,  152  111,  53.   That  case  was  decided 

1B94 
in  18ft9   and  reviews  all  of  the  authorities  in  this  state  and  many 

of  them  in  other  jurisdictions  and  lays  down  the  rule  applicable 
to  the  f act  s  in  this  case,   Since  that  time  it  has  been  followed 
by  many  other  authorities.  The  opinion  in  that  c& se  is  entirely 
too  long  to  set  out  even  in  an  abbreviated  form,  and  we  will  state 
what  we  consider  are  the  substsntiia  holdings.   It  is  there  held 
■chat  where  one  party  repudiates  a  contract  and  refuses  longer  to 
be  bound  by  it,  the  injured  party  has  an  election  to  pursue  either 
of  three  remedies.  He  may  treat  the  contract  as  rescinded  and  re- 
cover upon  the  quantum  meruit  30  £ ar  as  he  has  performed;  cr  he 
may  keep  the  contract  alive  for  the  benefit  of  both  parties,  being 
at  all  times  himself  ready  and  able  to  perform,  and  at  the  end  of 
the  time  specified  in  the  contract  for  performance,  sue  and  recover 
under  the  contract;  or  he  may  treat  the  repudiation  as  putting  an 
end  to  the  contract  for  all  purposes  of  performance  and  sue  for  the 
profits  he  would  have  realized  if  he -had  not  been  prevented  from 
performing.   In  the  latter  case  the  contract  would  be  continued  in 
force  for  that  propose.  Where,  however,  the  injured  party  elects 
t*  keep  the  contract  in  force  for  the  purpose  of  recovering  future 
profits,  treating  the  contract  as  repudiated  by  the  other  parjiy, 
in  order  to  m.ke  such  recovery  the  plaintiff  must  allege  and  prove 
performance  on  his  part,  or  a  legal  excuse  for  non-performance. 

It  is  the  last  part  of  this  rule  whioh  causes  the  difficulty 
in  this,  case,  namely,  that,  if  he  elects  to  keep  the  contract  in  force, 
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he  must  allege  and  prove  performance  upon  his  part,  or  a  legal  excuse 
for  non -performance  .   The  court  in  that  case,  however,  defined  what 
was  a  leg.-.i  excuse  for  non-periorm  nee  and  on  p:.ge  81  it  is  said! 
"It  appears  tobs  the  theory  of  counsel  for  appellant,  that  in  order 
to  entitle  the  plaintiff  to  recover  futxire  profits  under  the  contract, 
the  breach  by  the  defendant  must  have  been  of  a  condition  precedent  to 
be  performed  on  its  part,  and  which  rendered  the  contract  incapable 
of  execution  by  the  other,  or  some  act  or  conduct  on  the  part  of  the 
defendant  amounting  to  a  physioal  obstruction  or  prevention  of  per- 
formance by  the  plaintiff.  This  contention  does  net  commend  itself  eitfcr 
upon  considerations  of  good  conscience  or  convenience,  and  it  will  be 
found  not  to  be  sustained  by  the  weight  of  authority.   It  would  seem 
to  be  inequitable,  and  promotive  of  no  good  purpose,  to  require  a 
parjjy  to  continue  in  the  perform^ncs  of  a  contract  notwithstanding  the 
refusal  of  the  other  party  to  be  longer  bound  by  it.  The  effect,  in 
many  cases,  must  be  great  loss  to  the  plaintiff,  without  :,ny  correspond- 
ing benefit  to  the  defendant;  or,  it  it  be  ultimately  held  that  the 
plaintiff  is  entitled  to  recover  his  expenditures  and  for  his  labor 
in  performing,  the  amount  to  be  paid  by  the  defendant  will  be  greatly 
enhanced,  while  the  plaintiff  would  of  necessity  take  the  hazard  of 

inorsased  loss  in  the  evmnt  of  the  defendant's  insolvency.   It  would 

reasonable  and  just 
seem  to  be  re&ee-»9bi^G-s,nd-uast  upon  the  repudiation  of  the  contract 

by  one  party,  that  the  other  be  held  justified  in  ceasing  performance, 
stopping  expenditure,  and  thus  curtailing  the  damages  which  the  other 
party  would  be  uAt£>i»&6aly  ultimately  liable  to  pay,  and  to  permit 
recovery  once  for  all  of  the  damages  that  the  injured  party  will  sus- 
tain b>  the  non-performance  of  the  other  party,  the  locus  penitentiae 
being  kept  open  until  the  injured  party  elects  to  treat  the  contract 
as  abandoned  by  the  other  and  brings  3uit  for  non-performance." 

g  In  support  of  this  rule  announced  in  the  Richards  cas?,  the 
court  cites  many  cases,  among  them  is  Cort  vs.  Amber gate  Railway  Co. 
6  Eng.  L.  and  Eq.  330,  which  was  a  case  similar  to  this,  in  which  there 
was  a  default  under  a  contract  for  manufacture  of  certain  chairs.   I>«^ 
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deciding  the  oase,  the  court  said:   "We  ar  of  opinion  that  the  jury 

were  fully  justified,  from  the  evidenoe,  in  finding  that  the  plaintiffs 

they 
were  ready  and  willing  to  perform  the  Gontract,  although  never  made 

and  tendered  the  residue  of  the  chairs.   In  common  e»sense,  the  meaning 

of  *****  readiness  and  willingness  must  be,  that  the  non-completion  of 

the  contract  was  not  the  fault  of  the  plaintiffs,  and  that  they  were 

disposed  and  able  to  complete  it  if  it  had  not  been  renounced  by  the 

reasonable  be 
defendants.  What  mofe  can  seasonabley-tee  required  by  the  parties  for 

whom  the  goods  are  to  be  manufactured?  And  after  showing  that  if,  after 
having  accepted  a  p  rt,  the  d efendants  resolved  not  to  accept  the 
balance,  the  effect  of  compelling  the  plaintiffs  to  proceed  with  the 
manufacture  and  tender  of  them  would  be  the  enhancement  of  the  damages 
the  defendants  would  be  required  to  pay." 

In  Hinckley  vs.  Pittsburgh  Steel  Co.,  131  U.  S.  364,  the 
oontract  was  for  the  furnishing  of  steel  rails  and  there  was  a  res- 
cission by  the  defendant,  and  the  court  said*   "The  defendant  contends 
that  the  plaintiff  should  have  manufactured  the  rails  and  tendered  them 
to  the  defendant,  and,  upon  his  fefusal  to  accept  and  pay  for  them, 
should  have  sold  them  in  the  marke  t  at  Chioago,  and  held  the  defendant 
responsible  for  the  difference  between  what  they  would  have  brought 
on  such  sale  and  the  contract  prise.  But  we  think  no  such  rule  is 
applicable  to  this  case.  Tl;is  was  a  oontrs.ct  for  the  manufacture  of 
an  article.  By  reason  of  the  facts  round  as  to  the  conduct  and  action 
of  the  defendant, .  the  plaintiff  was  excused  from  actually  manufacturing 
the  rails,  and  the  rule  of  damage  applicable  to  the  case  of  the  refusal 
of  the  purchaser  to  take  an  existing  article  is  not  applicable  to  a 
eacase  like  the  present." 

In  Haines  vs.  Tucker,  50  N.  H,  307,  the  contract  was  for 
the  delivery  of  500  bushels  of  malt,  and  there  was  a  rescission,  and 
the  court  said  that  the  conduct  of  the  defendants  amounted  to  an  un- 
qualified renouncement  of  the  contract,  and  that  after  such  renounce- 
ment, it  was  no  longer  necessary  that  the  plaintiffs  should  hold  them- 
selves in  readiness  to  perform,  or  to  go  to  the  trouble  and  expense 
of  furnishing  what  had  already  been  refused. 
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In  Smith  vs.  Lewis,  34  Conn.  634,  the  doctring  ae  nnounced  in  the 
Cort  oi.se  was  approved,  and  was  again  reaffirmed  in  the  same  oa3e 
in  36  Conn.  110.   In  these  oases  the  holding  was  that  under  a  con- 
tract containing  mutual  and  dependant  covenants,  the  refusal  on  the 
part  of  the  defendant  to  perform, obviated  the  necessity  of  perform- 
ance or  tender  of  performance  on  the  part  of  the  plaintiff  after 
such  refusal. 

The  same  rule  was  announced  in  United  States  vs.  Behan 
110  U.  S.  338;  Crab tree  vs.  Messersmith,  18  la.  179;  Holloway  vs. 
Griffith,  33  Ia«  409;  Dugai  vs.  Anderson,  36  Md.  567;  Eurtis  vs. 
Thompson,  46  N.  Y.  346;  Howard  vs.  Da|qr,  SI  N.  Y.  363;  Smoots  case, 
15  Wall.  36;  Dingle y  vs.  Oler,  117  U.  S.  533. 

The  holding  in  the  Richards  case  had  been  recognized 
in  Roebling^s  Sons  vs.  Look  Stitch  Fence  Co.,  130  111.  680;  Kavich 
vs.  Young,  18  111.  170;  Grays  Harbor  Commercial  Co.  V3  Turnbull, 
163  111.  App.  231;  Hip  stein  &  Company  vs.  Frigid  Fluii  Co;  148 
111.  App.  391;  Stone king  vs.  Long,  143  111.  App.  203;  Rice  vs. 
Perm.  Plate  Glass  Co.,  88  111.  App.^Alvey-Fergu-on  Co.  vs.  Erneat- 
Tosetti  Co.,  178  111.  236. 

It  is  also  held  that  when  one  party  announces  that  he 
desires  to  repudiate  the  contract,  that  of  itself  is  not  sufficient 
to  terminate  the  contract,  but  the  option  is  given  to  the  other  paryy 
to  determine  whether  he  will  consider  the  contract  terminatsd,  or 
whether  he  will  keep  it  in  force  and  effect  to  be  performed.  If  he 
pursues  the  latter  course,  he  must  hold  himself  in  readiness  to  per- 
form the  contract  and  if  the  party  who  repudiated  demands  it  he  has  a 
right  to  have  the  contract  completed,  but  if  the  party  who  repudiates 
the  contract  does  not  subsequently  m^ke  demand  for  its  performance 
the  othsr  party  may  have  a  cause  of  action  without  having  first 
complied  with  the  contract  simply  by  alleging  that  he  was  ready  and 
willing  to  comply. 

We  think  this  is  the  situation  which  is  presented  under  the 
facts  in  this  case,   Both  counts  of  the  declaration  are  based  upon 
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the  theory  that  the  plaintiff  did  not  agree  to  the  contract  being 
rescinded  "but  took  the  position  that  the  contract  would  remain  in 
force  and  effect  and  plaintiff  was  ready  to  perform  at  any  time, 
if  called  upon.  There  is  no  evidenoe  of  the  defendant  ever  demand- 
ing the  performance  of  the  oontract  and,  therefore,  the  plaintiff 
comes  within  the  rule  announced  in  the  Richards  case.   It  had  a  right 
to  sue  for  the  damages  occasioned  by  reason  of  the  repudiation  of  the 
contract  by  the  defendant.   The  court  was  in  error  in  excluding  the 
proof  of  these  damages  and  in  directing  a  verdict  of  one  dollar  in 
favor  of  the  plaintiff. 

Considerable  stress  is  placed  upon  the  fact 
that  plaintiff  falsely  announced  that  these  hubs  had  all  been  manu- 
factured, and  later  in  announcing  that  1190  of  them  had  been  manu- 
factured.  The  evidenoe  3hows  that  none  of  them  were  manufactured 
but  the  fact  that  there  was  such  an  announcement  was  not  sufficient 
to  prevent  the  plaintiff  from  having  the  question  of  its  damages  pres- 
ented to  a  jury,  if  suit  was  properly  brought  within  the  time  provided 
by  the  statute  of  limitations. 

The  defendant  has  quoted  various  sections  of  the 
Uniform  Sales  Act,  and  cited  Rubber  Trading  Go.  tfs.  Manhattan  Rubber 
Manufacturing  Company,  116  Northeastern  789,  which  is  e.   New  York 
oast,  construing  the  section  of  the  Uniform  Sales  Act  applicable  to 
this  case  and  it  is  urged  that  the  plaintiff  did  not  come  within 
the  provisions  of  the  Uniform  Sales  Act,  or  within  the  holdings  in 
the  New  York  Case.   We  think  the  Richards  case  is  the  law  in  Illinois, 
and  has  b een  the  law  for  many  years,  and  that  the  Uniform  SalesAct 
is  but  an  enactment  into  the  statute  of  the  law  as  ii  was  before  that 
tite  statute  was  passed,  and  for  that  reason  we  do  not  think  that  either 
th~  Uniform  Sales  Act,  or  the  New  York  case,  is  contrary  to  the  vie^s 
herein  expressed. 

The  judgment  of  the  circuit  court  will  be  reversed 
and  the  case  remanded. 

Reversed  and  r emanded. 
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STATE   OF  ILLINOIS,    I 

SECOND  district.  ('  Sb-        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this ^- day  of 

^_y^^L<"^'^ in^the  year  of  our  Lord  one  thousand 

nine  hundred  and 


'lerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illino  is : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding-  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7250  22 

Nancy  Pyle, 

Appellant, 
vs«  Apoeal  from  the  Circuit 

Hockford  City  Traction  Company,  Court  of  Win]  ebago  County, 

a  corporation, 

Appellee.  Z   32  \   <> 

Partlow,  P.  J. 

Appellant,  Nancy  Pyle ,  in  the  circuit  court  of  V.innebago 
county,  hegan  an  action  for  personal  injuries  against  appellee, 
hockford  City  Traction  Company;  At  the  close  of  all,,  evidence  a 
motion  was  made  to  direct  a  verdict.   The  motion  was  allowed  and  the 
court  instructed  the  jury  accordingly.   From  the  judgment  an  appeal 
has  been  prosecuted,  and  the  only  error  assigned  is  as  to  the  correct' 
ness  of  this  ruling. 

If  there  was  any  evidence  in  the  record  fairly  tending  to 
prove  the  material  averments  of  the  declaration,  together  with  the 
most  favorable  inferences  that  may  be  drawn  therefrom,  and  such 
evidence,  standing  alone,  was  sufficient  to  sustain  a  verdict  in 
favor  of  the  plaintiff,  it  was  the  duty  of  the  court  to  overrule  the 
motion  to  direct  a  ¥erdiet  and  to  allow  the  case  to  go  to  the  jury. 
lakeshore  and  Michigan  Southern  Railway  Company  vs.  Richards,  152 
111.  50;  Graver  Tank  works  vs.  0TDonnell,  191  111.  236;  Chicago  and 
Alton  Railway  Company  vs.  Walker,  217  111.  605;  Libby,  McNeil  & 
Libhy  vs.  Cook,  222  111.  206. 

Winnebago  street  in  the  city  of  Roekford  extends  north  and 
south  and  is  intersected  at  right  angles  by  Cherry  street.   There  is 
a  single  street  car  t  rack  on  Winnebago  street  extending  south  which 
turns  to  the  west  into  Cherry  street.   On  August  7,  1921,  abcut  six 
oT clock  x'.  M.  appellant  was  riding  south  on  wirmebago  street  in  a 
Ford  roadster  with  her  husband  and  infant  daughter.   She  testified 
they  were  driving  slowly  beside  a  street  car  which  was  going  south. 
The  street  car  upon  approaching  Cherry  street  and  just  before  making 
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the  turn,  came  to  a  stop.   The  husband,  who  was  driving  the  automobile, 
stopped  about  the  middle  of  the  west  side  of  the  street  car.  Ho 
passengers  got  off  and  the  husband,  after  waiting  a  brief  space  of 
ti.^e,  started  to  cross  the  tracks.   Just  as  the  rear  wheels  of  the 
automobile  were  on  the  track  the  street  carajtarted,  struck  the  aut- 
omobile, turned  it  upside  down  and  threw  the  appellant  and  her  baby 
upon  the  pavement  under  the  automobile.   She  testified  that  when  her 
husband  started  the  automobile  across  the  track  the  street  car  was 
standing  still  and  she  did  not  see  it  start.   On  cross  examination  she 
testified  that  the  fromt  end  of  thestreet  car  had  just  started  to 
make  the  turn  into  Cherry  street  as  it  came  to  a  stop,  and  that  the 
street  car  track  began  to  turn  about  where  the  north  side  of  the 
sidewalft  line  of  Cherry  street  if  extended  easterly  ?i/  ould  cross 
V«innebago  s  treet,  that  the  4treet  car  stopped  about  four  or  five 
feet  north  of  the  sidewalk  line,  and  the  fro^t  end  of  the  street 
car  was  about  to  go  around  the  curve  when  it  stopped.   Roy  F.  lomax 
testified  that  he  was  just  north  of  Cherry  Street  going  south  on 
Winnebago  street  following  the  automobile  driven  by  Pyie  and  was 
about  twenty-five  fee^jf  behind  it  at  the  time  of  the  accident.   His 
car  was  near  the  rear  end  of  the  street  car  which  stopped  where  the 
track  commenced  to  turn  onto  Cherry  street =  When  the  car  stopped 
Pyie  stopped  his  automobile  about  even  with  the  front  steps  on  the 
right  side  of  the  car,   Pyle  then  started  his  automobile  and  as  the 
rear  of  the  automobile  passed  over  the  track  the  street  car  started, 
hit  the  automobile  and  tux-ned  it  over.   The  street  car  stopped  on 
the  verge  of  the  turn  into  Cherry  street  about  even  with  the  north 
sidewalk  line  on  Cherry  street  if  the  line  was  extended  across 
Winnebago  street,  that  when  the  street  ear  started  the  fromt  end 
of  the  automobile  had  crossed  onto  the  track,  that  there  was  no 
signal  given  by  the  street  car.   on  cross  examination  lomax  test- 
ified that  he  and  Pyle  were  on  the  west  side  of  the  street  oar 
track  about  half  way  between  the  west  curb  and  the  west  rail  of  the 
street  car  track,  that  there  was  nothing  between  him  and  the  street 
car  to  obstruct  his  view,  that  he  stood  still  while  the  street  car 
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was  at  the  intersection.   George  Bubser  testified  he  was  just  coming 

u 
out  of  his  house  about  "two  hindred  feet  from  where  the  accident 

occurred  and  he  heard  no  "bell  or  gong,  the  first  he  heard  was  the  crash. 

Un  behalf  of  the  appellee  Mrs.  D.  A.  JPullerton  testified 
she  was  riding  on  the  street  ear  on  the  west  side.   She  noticed  the 
autcmobilfc  come  alongside  the  street  car.   xhe  street  car  started  to 
turn  into  Cherry  street  and  ran  into  the  automobile,  that  she  could 
not  see  the  froat  of  the  car  but  she  saw  the  collision.   The  frontt 
end  of  the  street  car  hit  the  automobile  on  the  left  side.   The 
automobile  did  not  slacken  its  speed  before  the  impact.   The  automo- 
bile was  going  faster  than  the  street  car.   The  street  car  did  not 
increase  %ffi   speed  but  slowed  down.  She  did  not  know  how  far  the 
street  car  had  gone  around  the  curve  on  Jherry  street  before  the 
collision  took  place  but  it  had  not  made  much  of  a  turn,  the  street 
car  had  just  begun  to  make  the  curve  when  it  struck  the  automobile. 
The  automobile  did  not  turn  to  the  right  or  left.   It  went  straight 
along  the  street  and  was  headed  straight  south  immediately  before 
the  accident.   Ivan  Blake  testified  he  was  riding  in  the  fourth  seat 
of  the  street  car  on  the  west  side.   Vvhen  they  got  to  the  curve  the 
automobile  was  beside  the  street  car  going  at  a  pretty  good  speed. 

The  street  ear  slackened  speed  to  make  the  curve  but  the  automobile 

iust  as  it 
did  not  slacken  speed.   The  street  car  hit  the  automobile Awas  going 

across  the  track.   The  automobile  did  not  stop  at  any  time  neither 
did  the  street  car.   James  McDonald,  the  motorman% -testified  that 
when  he  approached  the  curve  he  slowed  down..  The  automobile  came 
alongside  and  hit  the  step  of  the  street  car.  He  did  not  see  the 
automobile  until  it  hit.   The  driver  of  the  automobile  circled 
around  the  front  end  of  the  street  car.   He  testified  he  gave  no 
signal  before  he  started  around  the  curve t  that  he  was  going  about 
two  and  ht.lf  or  three  miles  per  hour  down  to  Cherry  street  and  con- 
tinued at  that  speed  until  he  reached  the  curve  when  he  started  to 
increase  the  speed  so  as  to  enter  the  curve,  that  the  accident 
occurred  before  he  turned  the  street,  car  into  the  curve.   The  street 
car  did  net  go  more  than  a  foot  and  a  half  after  the  automobi§.i  hit 
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the  street  car.   The  automobile  was  going  fifteen  to  twenty  miles  an 
hour  when  it  hit  the  street  car.   Lrnest  Lombard,  conductor  of  the 
street  car,  testified  he  saw  the  automobile  go  past  the  street  car 
and  he  gave  one  bell  to  step  the  car.   Just  then  the  automobile  hit 
the  front  end  of  the  street  car.   It  hit  the  street  car  just  au  he 
rang  the  bell.   The  street  car  had  just  turneu  on  the  curve  when 
he  first  saw  the  automobile.   The  street  car  moved  only  four  or  five 
feet  before  the  collision  and  stopped  about  the  beginning  of  the 
curve.  He  saw  the  rear  end  of  the  automobile  hit  the  front  step  of 
the  street  car.   Viihen  he  rang  the  bell  the  street  car  stopped  within 
four  feet. 

The  declaration  charged  general  negligence  and  alleged 
that  the  plaintiff  in  error  was  in  the  exercise  of  due  cure.   The 
question  is  whether  there  is  evidence  fairly  tending  to  shew  that 
the  servants  of  appellee  were  guilty   f  any  negligence,  and  that 
appellant  was  in  the  exercise  of  due  care.   There  is  very  little 
evidence  fairly  tending  to  support  the  charge  of  negligence.   The 
taccident  occurred  in  broad  daylight.   The  street  car  was  traveling 
on  its  own  track  and  was  not  going  at  an  excessive  rate  of  speed. 
There  is  some  conflict  as  to  whether  or  not  it  stopped  just  before 
making  the  curve  into  Cherry  street,   when  it  did  start  to  make 
the  curve  it  is  undisputed  that  it  was  traveling  slowly.   The 
automobile  was  at  no  time  far  enough  south  for  the  motorm&n  to  see 
it.   The  only  possible  basis  of  negligence  was  that  the  motorman 
did  not  sound  his  gong  before  making  the  turn.   In  many  eases  this 
might  be  such  an  act  of  negligence  as  to  necessitate  the  submission 
of  the  case  to  a  jury,  but  we  do  not  think  that  is  true  in  this  case. 
We  therefore  conclude  that  there  was  very  little  if  any  evidence  tend- 
ing to  support  the  charge  of  negligence  and  that  there  was  not  enough 
to  sustain  in  a  verdict  if  one  had  been  rendered.  Neither  do  we  think 
the  evidence  shows  that/the  appellant  was  in  the  exercise  of  due  care. 
The  negligence  of  the  husband  cannot  be  imputed  to  her  but  she  was 
responsible  for  her  own  negligence,  and  if  her  own  negligence  con- 
tributes to  her  injury  she  cannot  recover.  One  who  voluntarily  rides 
in  an  automobile  as  the  gu  st  of  the  driver  is  not  relieved  of  the 
duty  of  exercising  ordinary  care,  and  where  the  passenger  has  equal 
opportunity  with  the  driver  $o   observe  the  danger,  it  is  his  duty  to 
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warn  the  driver,  and  if  he  does  not  do  so  he  is  guilty  of  negligence. 

Flymn  vs.  Chicago  City  Ky.  Co.,  250  111.  460;  Oop  vs.  Pryor,  294  111. 

538;  Srifenham  vs  Chicago  Ky.  Co.,  299  111.  590;  Fredericks  vs. 

Chicago  Hallways  Co.  208  111.  App.  172.   The  appellant  testified  she 

was  familiar  with  the  intersection  where  the  accident  occurred.   :.he 

knew  the  track  curved  into  Cherry  street  and  that  the  street  car  would 

make  the  turn.  No  passengers  were  waiting  at  the  corner  to  get  on 

and  no  passengers  got  off.   Whether  the  car  stopped  or  merely  slowed 

at 
down,  she  knew  that  t  any  minute  it  would  start  again.   Notwithstanding 

these  facts,  which  were  equally  apparent  to  appellant  and  her  husband, 
they  attempted  to  pass  in  front  of  the  car  and  did  not  succeed.  There 
may  be  some  slight  evidence  to  support  the  allegations  of  the  declara- 
tion, but  we  think  the  court  was  within  its  legal  rights  in  direction 
a  verdict  in  favor  of  the  appellee. 

For  these  reasons  the  Judgment  will 
be  affirmed. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  |  ,Sfe-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this /  <?  ~-<3y    jay  Qf 

(z^^^i  in^the  year  of  our  Lord  one  thousand 

nine  hundred  a: 


erk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illino  is : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice, 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7353  35 

Farmers  National  Bank  of  Princeton, 

Illinois, 

appellee, 

vs.  Appeal  from  the  Circuit 

Anson  Roaenkrans,  Court,  of  Bureau  County. 

appellant, 

C  Q  O  T  ' 
Part  low,  P.J. 

Appellee,  Farmers  National  Bank  of  Princeton,  Illinois,  obtained 
judgment  by  confession  in  the  circuit  court  of  Bureau  county  against 
T.  Clyde  Strait,  Anson  Rosenkrans  and  Mrs.  T.  Clyde  Strait,  upon  a 
judgment  note  for  £5000  dated  AprJ 1  13,  1931.  Appellant,  Anson 
Roaenkrans,  filed  a  motion  to  open  up  the  judgment  with  leave  to 
pic-ad.   The  judgment  was  opened  and  appellant  filed  a  verified  plea  . 
denying  that  he  made  or  executed  the  note,  which  plea  concluded  to 
the  country.   Appellee  filed  a  similiter  to  the  plea.  On  the  trial 
appellee  did  not  attempt  to  orove  that  the  signature  of  appellant  was 
genuine  but  offered  evidence  to  prove  a  ratification  of  the  signature 
and  that  appellant  by  his  conduct  was  estopped  from  denying  the  signa- 
ture. Appellant  testified  the  signature  was  not  genuine,  five  witness*- 
es  testified  that  jn  their  opinion  it  was  not  his  signature,  and  fif- 
teen genuine  checks  signed  by  appellant  were  admitted  in  evidence  for 
the  purpose  of  comparison.  At  the  close  of  all  the  evidence  appellant 
moved  to  instruct  the  jurv  to  find  the  issues  in  hie  favor  on  the 
ground  that  there  was  no  evidence  that  he  signed  the  note,  or  that 
he  authorized  anybody  to  sign  it  for  him.  The  court  overruled  the 
motion,  the  jury  returned  a  verdict  in  favor  of  appellee,  judgment 
was  rendered  for  $5358.75,  and  from  that  judgment  this  appeal  Tras 
prosecuted. 

The  evidence  shows  that  Mrs.  T.  Clyde  Strait,  who  was  the  wife 
of  T.  Clyde  Strait,  was  the  daughter  of  appellant,  who  lived  at 
Paw  Paw,  Lee  county,  Illinois,  about  forty  miles  from  Princeton, 
Illinois.   Strait  and  his  family  lived  on  a  farm  near  the  village 
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of  LaMoills,  which  was  about  half  way  between  Princeton  and  Paw  Paw. 
On  April  13,  1931,  appellee  hell  several  notes  against  Strait  and 
wife  amounting  to  $4144.50  for  money  loaned.   Strait  applied  to 
appellee  to  increase  the  debt  to  $5000,  stating  that  he  would  give 
the  appellee  a  new  note  and  have  his  wife  and  appellant  sign  as 
security.   On  that  date  a  judgment  note  for  $'5000  due  six  months 
after  date  was  drawn  ani  delivered  to  Strait.   On  the  following  day 
Strait  returned  to  the  bank  with  the  note  and  it  appeared  to  be 
signed  by  Strait  first,  appellant  second,  and  Mrs.  Strait  third* 
Upon  the  delivery  of  the  note  the  appellee  canoelled  and  delivered 
to  Strait  the  old  notes  and  placed  to  his  credit  in  the  checking 
account  f 853. 50.   On  August  39,  1331,  appellee  received  a  letter 
from  Strait  asking  for  a  stnewal  of  the  note  until  the  following 
December  at  which  time  he  promised  to  pay  $3500.   On  the  same  late 
this  letter  was  received  from  Strait,  appellee  wrote  to  appellant 
informing  him  that  it  held  a  note  for  $5000  signed  by  him  and  Mr* 
and  Mrs.  Strait;  which  note  would  be  due  October  13,  and  that  the 
appellee  had  received  word  from  Strait  asking  for  a  renewal  of  the 
note  until  December,  at  which  time  he  would  pay  $3500,  and  stating 
that  fcf  it  was  satisfactory  to  appellant  the  bank  would  grant  the 
extension.   On  the  next  day,  August  30,  1931,  appellant  went  to  the 
bank  and  had  a  talk  with  L.  R«  Davis,  the  president,  and  A.  1.   Ander- 
son, the  cashier,  in  which  appellant  stated  that  his  name  had  been 
forged  to  the  note.  There  was  considerable  discussion  between  the 
parties  with  reference  to  the  seriousness  of  the  charge  and  the  effect 
it  would  have  upon  Strait  and  hiB  family.  Appellant  offered  appellee 
$3000  to  surrender  the  note,  which  was  refused.   He  then  offered  $3000 
which  was  also  refused.   The  officers  of  appellee  then  suggested  that 
the  bank  would  be  willing  to  take  a  note  for  $5000,  due  In  two  years, 
signed  by  appellant  securing  the  payment  of  the  forged  instrument. 
After  further  discussion  appellant  agreed  to  execute  this  note  ani  it 
is  claimed  by  appellee  that  it  was  than  agreed  that  both  notes  should 
be  held  by  appellee  and  that  appellee  was  to  collect  from  Strait  what- 
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fc'/er  amounts   could  be    secured,   and  any  payments  made   should  be   endorsed 
upon     both  notes.      There   is  some   dispute  as  to   whether  it  was  at  that 
time  agreed  that   the   question  of   this  forgery  should  be  kept   a  secret 
ec  as  not   to    injure   Strait  and  his  family.      A  note  for  $5000,    dated 
August  30,    1931*   due   in   two  years,   was  then  prepared  and  was   signed  by 
the  appellant.   After  the    judgment    clause   was  the    following:-      "This 
note   ie  given   to  secure  a  note   and  any  renewal?  thereof  dated  April 
13,    1331,    dua   six  months  after  date,    signed  T.    Clyde   Smith,    Anson 
P.o36nkrans  and  Mm .  T.    Clyde    Strait." 

Strait   did  not  pay  $'3500  in  December ,    and   shortly  before  January 
1,    1333,    made   a  sale    of  all  his  property  and  removed  with   his  family 
from  the    state.      From  August    30,    1931,    to   April   10,    1932,    there   was 
some   correspondence  between  appellee  and  appellant  with  reference   to 
the  note,   but  after  Strait  and  his  family  left   the    state   appellant 
notified  appellee   that   he   considered  the   incident   closed  and  he  was 
not   liable   to  appellee  in  any  amount.     Upon  the   announcement  by 
appellant    that  he  was  not   liable   on  the   note,    the   original  note  was 
placed  in   judgment  as   above    stated. 

The  principal  reason  urged  by  appellant  why  this  judgment   should 
be   reversed  is  that  the   declaration  alleged  that  appellant   was  the 
maker  of  the   note,    which  was  denied  in  appellant's   sworn   plea,   that 
for  this  reason  the   only  question  at    issue  under  the   pleadings  was 
whether  appellant    signed  the  note   and  whether  the   signature   of  appel- 
lant on  the  note  was   genuine.      It   is  also   claimed  the   court    improperly 
admitted  evidence   of  ratification  and  estoppel  when  neither  had  been 
pleaded;    and  for  these  reasons  the   court   should  hare    sustained 
appellant's  motion,   at   the   close   of  all  the   evidenoe,    to   direct  a 
verdict   in  his  favor. 

we  think  appellant   is  not   correot   in  this  position.      The  declara- 
tion was   the    form  usually  used  in    taking  judgment  <?  by   confs saicn,    and 
alleged  that  the  appellant  made,   executed  and  delivered  the  note. 
Appellant   filed  a  verified  plea  denying:  the  execution  of  the   rote, 
which  plea  without  verification  concluded  to  the   country.      To  maintain 
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the  issue  made  by  the  pleadings,  the  appellee  was  only  required  to 
prove  that  appellant  was  liable  as  maker  of  the  note.   The  burden 
was  upon  appellee  to  make  out  a  prima  faoie  case  for  the  introduction 
of  the  note.   It  could  do  bo  by  showing  that  appellant  executed  the 
note  originally,  or  that  after  its  execution,  even  by  someone  other 
than  himself  without  authority,  he  ratified  or  adopted  the  note,  or 
made  payments  thereon,  thU3  making  it  his  genuine  note  from  the  be- 
ginning.  This  is  the  law  in  this  State  and  ia  sustained  by  a  long 
line  of  authorities.  Walters  v.  Trustees  of  Schools,  13  111.  63; 
Hafner  v.  Vandolah,  63  111.  433;  Hafaer  v.  Dawson,  63  111.  463; 
Melvin  v.  Hodges,  71  111.  433;  Goodspeed  v.  Cutler,  75  111.  534; 
Paul  v.  Berry,  73  111.  158;  Lotseman  v.  Howell,  30  111.  App.  588; 
Hirster  v.  Strehmann,  333  111.  App,  593. 

/   The  next  question  is  whether  or  not  the  evidence  admitted  tend- 
ing to  show  ratification  was  sufficient  to  make  appellant  liable 
for  the  payment  of  the  forged  note.   It  must  be  conceded  that  appel- 
lant did  not  sign  this  note .  He  repudiated  it  from  the  beginning. 
He  first  offered  $3000  for  its  surrender.   He  then  offered  $3000. 
Both  offers  were  refused.  These  offers  were  not  agreements  to  pay 
and  did  not  constitute  a  ratification.  Appellee  then  suggested 
that  appellant  sign  a  new  note  for  $5000  due  in  two  years,  securing 
the  payment  of  the  forged  note  or  any  renewal  thereof,  and  the  new 
note  was  executed.   In  connection  with  this  new  note  it  was  agreed 
that  appellee  should  collect  from  Strait  what  he  could  on  the  forged 
note  and  any  payments  made  were  to  be  credited  on  both,  nets  a.   The 
fact  that  nothing  was  collected  or  credited  does  not  change  the  effedfc 
of  the  agreement.  Any  balenoe  due  was  to  be  paid  by  appellant  on 
the  new  note.  He  did  not  recognize  or  ratify  the  forgery-   He  ex- 
pressly repudiated  it.   He  executed  his  own  note  in  lieu  thereof, 
and  by  so  doing  made  himself  personally  liable  to  pay  the  $5000,  not 
upon  the  forged  note,  but  upon  the  note  which  he  personally  executed. 
For  this  reason  the  evidence  admitted  did  not  show  a  ratification  of 
the  forged  note  so  as  to  make  the  appellant  personally  liable  thereon, 
but  the  evidence  did  show  that  a  new  note  wa3  given  by  appellant  and 
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upon  this  new  note  his  liability  must  be  baaed. 

Complaint  is  made  of  the  giving  and  refusing  of  instructions 
and  the  admission  and  exclusion  of  evidence,  but  it  will  not  be 
necessary  to  consider  any  of  these  questions. 

For  the  error  indioated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  f  'SS-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this  %^   °f  ^iSC— day  oi 

^ sJ/L0LS~L    * in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twent 


A/     ptj  ^e^t^^^f 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT ,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 
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William  Johnson, 

appellee, 
vs. 
The  City  of  Galva, 

appellant, 


Appeal  from  the  Circuit  Court 
of  Henry  County, 


-• 


2  321 

Partlow,  P.J. 

Appellee,  William  Johnson,  began  suit  in  the  circuit  court 
of  Henry  county  against  appellant,  the  City  of  Galva,  to  recover 
damages  for  the  pollution  by  the  sewage  of  appellant  of  a  certain 
creek  or  natural  water  course  extending  across  the  lands  of  appellee. 
There  was  a  trial  by  a  jury  and  a  verdict  in  favor  of  appellee  for 
$4000.  The  court  required  a  remittitur  of  $1500,  judgment  was 
rendered  for  the  balance,  and  this  appeal  followed. 
I     The  evidence  shows  that  appellee  was  the  owner  of  113  acres  of 
land,  partly  within  and  partly  adjacent  to  the  city  of  Gaiva.   The  land 
consisted  of  three  forty  acre  tracts,  joining  each  other  north  and 
south,  except  that  eight  acres  of  the  north  forty  had  been  sold.  T  e 
north  thirty-two  acres  were  in  the  corporate  limits  of  the  city,  and 
on  this  land  was  appellee's  dwelling  house  in  which  he  lived  with  his 
family.  The  south  fifty-five  acres  were  used  as  a  meadow  and  pasture 
lands  on  which  appellee  pastured  his  horses,  cows  and  other  stock. 
Running  across  the  pasture  was  a  creek,  or  natural  water  course,  and 
appellee  claims  that  in  this  creek  there  continuously  flowed  a  stream 
of  clear  pure  water  affording  ample  water  for  his  stock.  The  appel- 
lant, a  municipal  corporation  of  about  3500  population,  on  October 
1,  1913,  constructed  a  sewage  system.  The  south  portion  of  the  system 
accomodated  the  south  and  east  part  of  the  city  and  through  it  the 
sewage  from  the  business  houses  and  dwellings  of  about  1500  people 
was  emptied.   It  extended  in  a  southwesterly  direction  to  the  creek 
where  it  entered  the  lands  of  appellee.  The  appellee  claims  that 
it  was  the  duty  of  the  appellant  to  prevent  the  sewage  from  emptying 
into  the  creek,  but  that  appellant  unlawfully  intending  to  injure  the 


0* 


£VSV 


truoO   d-xxroTxO   arid-  biotx  Lai 


tnoanrfoL  ai£iXXxW 
taeIXaqq£ 

.av 
»>6vIjbD  to  Y*iO   exlT 


,d-n£XXaqq£ 

«L.<5     tW0X*T£<I 

d-Ti/oo   TxiroTxo   arid-  at  ttue  n£gad    ,xxoaxixloX»  ni£xXXxW   , a9XXaqqA 

levocei  o*    <£vX£0  ^o  ytiQ   arid-    ,;tn£XXeqq£  Jenxjsgji  ytauGO  yrasiR  to 

ai£tt9o  £  to  frfl£XXeqq£  to  ag.ewea   arid-  y<*  noxdxrXXoq  arid-  tot  e  3g£ffi£Jb 

.69ll8qqj8  to  aJbaeX  arid-  aaoiojs  gnx£>rie;txe   eeTx/oo.  Tad-£w  X£Tifj-£n  to  ieaio 

tot  99XX9qq£  to  toV£T  at   toibxev  £  £>n£  Y^jjc  js  ^cf  Ijsii*  jb  8£W  8T9ri"T 

e£W  d-aamgJbxjt   «005X"#   40  iv&ittimai  £  beiiup&t  tivoo   erfT      . 000£$ 

.Jb9woXXoT  X£9qq£  el-rid"  £a£   ,  aon£X£g'  add"  tot  JbaTaJtnaT 

to  89a0ir   £11  to  i9xr  •  ^w   aaXIaqq£  tsdt  eworie   acnefcxva   axiT  I 

kn&L   ariT      .£vXjsO  to  ^d-xo    sr;d-  od-  d-nao£(;i)£  x-t**8*?  ba&  ald&in  y£ti&q   tba&I 

bas  dtzoa  red&o  dt  iaxefc    «ed-0£Td-  9T0£  yJtot   aaTrfd"  to  fcatfexenoo 

9  T      .Jsloa    naacf  Jbjsil  Y^iol  rfd-ion   arid"  to  a9io-s  d-rigxa  tMt  j-qeoxs    ,xfd-x/oa 

fcrts   ,Yd"xo    3ri*  *•  ed-xmxX   ad\6Toqroo   ant  at   aTaw  88T0£  ow*-^*airisf  rid-Ton 

8irf  rfd-xw  JbavxX   arf  rioxitw  at   aauori  gnxXX-awJb  ef99XXaqq£  bjsw  JdxlsX  elrit  no 

9i0d-ejeq  Jbrrjs  wofejeam  £  a£  Jbaax/  ©Taw  saTO£  avxT-Yd"XXT  rid-noa   ©rlT      .^limai 

.aood-a  i9dto  baa  ewoo    .eaaxon  exrf  Jb9TXJte£q  aaXl9qq£  riolrfw  no  efcrtsX 

Jbns   ,981000  ?st£w  l£?sj$~a  to    ti99T0  £  Bjsw  9Ti/d-e£q  9dt  bbotojs  gnxnnuH 

m£9T*e   £  bewoLJ.   ^Xax/oi/nxdrioo   aTari*  i©9T0  exrid-  at   tsdt  amx-eXo    aaXXaqqa 

-l9qq£  9flT      .tfood-s   aid  tot  *•#**   aXqm£  gnx£>T0TT£  t9*jsw   aiuq  T£9lo  to 

TecfotoO  no   tnoit£li/qoq  003S  *x/ocf£  io  noi*£ToqToo  IjBqloim/ffi  £   Kta&l 

ffiad-SAfe  rroitToq  titi/oa   9rfT      .maJa^a   sg£wse  £  betouriaaoo    ,Siei    «X 

.oil  fcn£  Y*i°   3lf*  ^o  tT£q  *a£9  l)n£  rf^xxoa   Qdt  i>a*£bofliooo£ 

8lqosq  0051   tuocf£  lo  agnill9w£>  toe  8  9ai;oif  aaanxai/d"  erf*  oioti  9g£W9e 

i-39To   oxl*  oJ  aottoeitb  YlTi9taw<.&iJoe  £  ni  bebae&xs  *I      .baxJ-qms  B£W 

*£rft  affii£Xo  9aXXaqq£  erfT      .9  9XX9qq£  to  8i)n£X   ari*  i)3T a*na  *i   sTariw 

%aty&qxs  ccoti   9g£W88    arft  *n9vaTq  o*  tn£XXaqq£  edt  lo  if  tali   arid-  a£W  *x 

tutax  od-  gnxfcfled-nx  yXIxi'3:w£Xxixx  *n£XX9qq£  *£rf*  d-x/cf   tiaeTo   srid"  od-ni 


appellee  and  annoy  him  and  his  family,    wrongfully  permitted  sewage 
in  large   quantities  and  in  a  natural   state   to   empty  into  the    creek 
thereby  contaminating  and  polluting  the   water  and  rendering  it 
unfit  for  the   stock  to  drink,   and  that   some   of  the    stock  did  drink 
the   water  and  became   sick,   diseased  and  died;    that   the  value  of 
appellee's  land  was  greatly  depreciated,    the  use  and  enjoyment 
thereof  greatly  hindiped  and  limited,    hie  business  was  injured  and 
rendered  less  beneficial,   and  he   was  deprived  of  certain  profits 
which  he  might  have  derived  had  the   water  been  permitted  to  remain 
in  a  natural  state  and  condition.     He  claims  that  noxious   smells 
and  stench  issued  from  the   stream  which  stenches  were   carried  into 
the  dwelling  house   rendering  the    same  unoomfortable  and  unfit  for 
habitation,   and  that  he   was  thereby,   and  still  is,   greatly  annoyed 
and  discommoded  in  the   possession,   use  and  enjoyment  of  the  premises* 

The  evidence  further   shows  that  the  various   lines  of  the   sewer 
were  brought   together  at  a  settling  tank  and  filtering  bed,   near 
the  southern  limits  of  the    city.     After  passing  through  the  tank 
and  bed,    it   entered  an  open  ditch  and  then  entered  a  tile   across 
the  Boyd  lands  to  a  point  near  the   east   line   of  appellee's  lands, 
where  this   line  of  tile   was  joined  by  another   line   which  drained 
the  Boyd  lands  and  other  lands.      The   surface  drainage  from  a  portion 
of  the    city  and  surrounding  territory  passed  through  these  tiles* 
The  main  tile  had  its  outlet  at  the   east   line  of  appellee's  farm 
through  a  concrete  abutment   into  the   creek  that  ran  in  a  northwesterly 
direction  across  appellee's  farm.      All  the   lands  east  of  the  appellee's 
farm  were   in   cultivation  and  there  wqs  no  open  ditch  east  of  his 
lands • 

It   is   claimed  by  appellant   that  there  never  was  a  continuous 
flo*/of  pure  water  through  this  creek  at  any  time   even  when  the  lands 
above  appellee's  farm  were   boggy;   that  for  the   greater  part   of  the 
year,   particularly  from  May  to  November,    there  was  no  water  in  the 
creek  except   immediately  after  a  rain  and  then  only  for  a  short  time. 
The   creek  did  not   furnish  sufficient  water  for  live   stock  grazing  on 
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the  land.   Appellee  did  not  depend  on  the  creek  for  his  water  supply 
but  secured  his  water  from  a  well  near  his  residence  on  the  north 
end  of  the  property.  Appellant  also  claims  that  appellee's  house 
was  more  than  half  a  mile  from  the  creek  and  was  too  far  away  to  be 
reaohed  by  any  odor  that  might  arise  from  the  sewage;  that  there 
had  been  no  material  change  in  the  amount  of  sewage  that  had  been 
going  through  the  creek  for  the  past  eleven  years. 

It  is  admitted  by  appellant  that  it  discharged  a  portion  of 
its  sewage  through  the  filtering  tank  which  was  intended  as  far  as 
possible  to  purify  the  sewage,  and  that  after  passing  partly  through 
an  open  ditch  and  a  tile,  this  sewage  emptied  upon  the  lands  of 
appellee;  that  apoellant  had  a  right  to  maintain  its  sewage  system 
and  discharge  its  sewage  at  a  suitable  place;  that  if  in  doing  so  it 
injured  the  appellee,  it  was  liable  for  the  damages  sustained  but 
that  it  was  not  liable  for  punitive  damage;  that  the  discharge  of 
sewage  upon  the  lands  of  appellee  may  hav:  constituted  a  technical 
trespass  so  as  to  entitle  appellee  to  nominal  damages  but  that  no 
substantial  damages  could  be  awarded;  that  the  evidence  which  appellee 
was  permitted  to  offer  upon  the  question  of  damages  did  not  constitute 
the  proper  measure,  and  it  is  impossible  to  say  what  verdict  a  jury 
would  have  returned  under  proof  of  proper  damages;  that  it  was  the 
duty  of  appellee  to  mitigate  the  damages  by  building  a  fence  on  both 
siies  of  the  ditch  at  a  cost  of  $160,  and  this  was  the  full  measure 
of  his  damages. 

Appellee  had  the  right  to  have  this  stream  of  water  flow  in 
its  natural  state,  with  its  quality  unaffected.  This  was  a  right  of 
which  he  could  not  be  deprived  except  by  due  process  of  law.  Tether- 
ington  v.  Donk  Bros.,  333  111.  533;  Thomas  v.  Ohio  Goal  Company,  19S 
111.  App?  50.  If  the  appellant  deposited  upon  the  l^nds  of  the  appellee 
sewage  which  was  offensive  and  injurious  to  his  property,  that  con- 
stituted a  nuisance  for  which  an  action  would  lie  against  the  appel- 
lant.  0.  &  E.  I.  R.R.  Co.  v.  LoeN  US  111.  303;  Wylie  v.  Elwood, 
134  111.  331;  City  of  Jacksonville  v.  Doan,  145  111.  33.   The  mere 
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fact  that  the  damages  may  toe  difficult  to  ascertain  is  no  reason 
why  damages  should  not  be  allowed.  Dauguettee  v.  Ohio  Oil  Co., 
363  111.  518,  Whether  the  damages  sustained  were  the  natural  and 
probable  consequences  of  the  appellant's  wrongful  act  was  a  question 
of  fact  for  the  jury.   Chapman  v.  Kirby,  49  111,  311;  Chicago  Union 
Traotion  Co*  v.  May,  331  111.  530;  Thompson  v.  Marks,  186  111.  App.  93. 

It  makes  no  difference  as  far  as  the  right  of  action  of  appellee 
is  concerned  whether  the  stream  had  water  in  it  all  the  year  or  not. 
The  appellee  had  the  right  to  the  use  and  enjoyment  of  the  water 
during  duch  portion  of  the  year  as  there  was  water  in  the  creek.  If 
he  was  deprived  of  the  use  of  this  water,  and  could  not  use  his  land, 
and  was  put  to  inconvenience  and  expense  in  handling  his  stock,  a 
cause  of  action  arose  against  the  appellant. 

The  damage  was  caused  by  reason  of  the  fact  that  the  settling 
tank  did  not  perform  its  function.   The  mere  fact  it  had  been  in 
this  oondition  for  about  eleven  years  would  not  change  appellee's 
right  of  action  for  any  damages  which  occurred  within  the  five  years 
period  of  the  Statute  of  Limitations.   This  was  not  a  permanent 
nuisance  but  it  was  only  temporary  for  which  successive  suits  might 
be  brought.  Possibly  some  of  the  damages  might  have  been  avoided 
by  the  building  of  a  fence.   This  question  was,  however,  submitted 
to  the  jury  by  appellant  and  the  court  admitted  evidence  to  3how 
the  cost  of  building  a  fence,  and  gave  instructions  on  that  question. 
The  jury  passed  upon  the  question  of  the  fence  and  rendered  its  ver- 
dict accordingly.  While  some  of  the  damages  might  have  been  prevented, 
or  at  least  lessened,  by  the  building  of  a  fence,  all  of  them  could 
not  have  been  avoided.  The  building-  of  a  fence  would  not  prevent  the 
sewage  from  flowing  onto  the  lands  of  the  appellee  and  creating  a 
nuisance  from  which  offensive  odors  would  arise.  This  was  an  element 
of  damage  which  the  appellee  had  a  right  to  submit  to  a  jury.  If 
these  odors  caused  any  inconvenience  to  the  appellee  and  any  damage 
resulted  thereby,  or  he  was  put  to  any  inconvenience  or  expense  in 
the  handling  of  his  lands,  that  also  was  a  proper  question  to  be  sub- 
mitted to  the  jury  and  it  was  so  submitted. 
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fhe   appellant  complains  of  the  elements  of  damage  which 
appellee  was  permitted  to  prove.  Appellee  claims  $750  for  the  death 
of  three  horses  from  lockjaw,  "because  of  their  ooming  in  contact 
with  this  sewage.  He  claimed  he  was  required  to  keep  his  stook  in 
the  barnyard  and  had  to  feed  them  during  the  summer  month b  when  they 
could  otherwise  have  been  on  pasture,  and  as  a  result  he  fed  twenty 
tons  of  haw  at  $20  per  ton,  and  100  bushels  of  corn  at  fifty  cents 
per  bushel,  which  he  would  otherwise  not  have  been  compelled  to  feed, 
making  a  total  of  $450.  That  the  cows  shut  up  in  the  barnyard  only 
gave  about  one-half  as  much  milk  as  they  would  have  given  had  they 
been  permitted  to  run  on  the  pasture,  making  a  difference  of  thirty 
to  thirty-five  quarts  per  day,  amounting  to  $3  to  $3.50  per  day  for 
five  months  each  year,  approximating  $450.  per  year.   That  he  left 
his  horses  in  the  pasture  and  watered  them  at  the  barn,  and  it  was 
necessary  to  drive  them  back  and  forth  to  water  every  morning  and 
night,  and  this  required  extra  help  costing  $135  per  year,  in  addi- 
tion to  his  own  work  in  that  connection.  That  the  odors  from  the 
ditch  were  oarried  to  the  barn  by  the  hogs,  were  very  offensive, 
and  that  the  odors  were  carried  into  the  dwelling  house  making  it 
very  disagreeable. 

It  is  contended  by  appellant  that  these  elements  of  damage 
were  not  sufficient  to  sustain  the  verdict,  and  each  of  these  items 
is  argued  separately.  We  do  not  consider  it  necessary  to  consider 
each  of  them  in  detail.  We  deem  it  sufficient  to  say  that  some  of 
them  are  established  by  the  evidence  and  some  are  not.   If  horses 
died  from  lockjaw  as  a  result  of  coming  in  contact  with  this  sewage, 
we  think  this  was  an  element  of  damage,  which,  if  properly  proven, 
might  have  been  recovered.   It  may  be  the  evidence  is  not  sufficient 
to  show  that  any  of  these  horses  died  as  the  result  of  this  nuisance. 
It  may  also  be  true  that  the  question  of  the  amount  of  milk  which 
the  cows  gave  was  speculative  in  character,  and  not  sufficient  on 
which  to  base  a  verdict.   The  damages  awarded  covered  a  period  of 
five  years  at  th'  rate  of  $500  per  year.  We  cannot  say  the  verdict 
is  contrary  to  the  evidence.  We  think  there  is  sufficient  evidence 
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to  justify  the  verdict  even  though  some  items  were  not  sustained  by 
the  evidence.   Therefore  we  do  not  feel  disposed  to  disturb  the  judg- 
ment on  the  ground  that  it  is  not  sustained  by  the  evidence. 

Complaint  is  made  by  appellant  that  these  items  as  proven  were 
not  the  measure  of  damages.   Appellee  propounded  questions  adopting 
as  the  measure  of  damages  the  depreciation  in  the  value  of  the  lands. 
This  was  objected  to  by  appellant.  Evidenoe  was  then  introduced  on 
the  theory  that  the  appellee  was  entitled  to  recover  such  damages 
as  the  evidence  showed  he  had  sustained  by  reason  of  the  wrongful 
action  of  the  appellant.  The  case  was  apparently  tried  upon  this 
theory  and  instructions  were  submitted  covering  those  elements  of 
damages.   It  has  been  held  that  where  the  measure  of  damages  was 
acquiesced  in  by  the  complainaing  party,  its  correctness  oannot  be 
questioned  on  review.   Toberman  v.  T.  St.  L.  &  1$.  R.  R.  Co.,  159 
111.  App.  300;  Levy  &  Hippie  Motor  Co.  v.  City  Motor  Cab  Co.*  174 
111.  App.  30.  Under  this  state  of  the  proof  appellant  is  in  no 
position  to  question  the  measure  of  damages  in  this  case. 

Complaint  is  made  of  certain  evidenoe  by  the  representative  of 
the  State  Board  of  Health  to  the  effect  that  he  had  gone  over  the 
creek  and  had  notified  the  appellant  of  the  condition  of  the  sewage 
passing  through  it;  that  the  court  improperly  permitted  witnesses 
to  testify  that  sewage  was  likely  to  contain  dangerous  germs,  without 
any  showing  that  anybody  was  affected  thereby;  and  that  the  court 
in  its  instructions  should  not  have  referred  to  the  declaration. 
We  do  not  think  there  is  any  special  objection  to  the  admission  of 
this  avidence  or  the  giving  of  these  instructions. 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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STATE   OJ?  ILLINOIS,    I 

SECOND  DISTRICT.  I  SS'         J.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this  —  /  °  'W- day  of 


he  year  of  our  Lord  one  thousand 


c&f^+y 


nine  hundred  and  twenty- 


erk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7391 

Ralph  K.  Jewett, 

appellee , 
vs. 

Harlan  Shepardson, 


4  0 


Appeal  from  the   Circuit   Court  of 
Winnebago   County. 


appellant, 

Paruow.p...  2  3? 

Appellee,   Ralph  K.    Jewett,    began  an  action  of  trespass  on  the 
case  on  promises  in  the    circuit   court  of  Winnebago   county  against 
appellant,    Harlan  Shepardson.      There   was  a  trial  by  jury  and  a 
verdict  in  favor  of  appellee   for  $3117.      The    court   required  a  re- 
mittitur of  £617,    judgment  was  rendered  for  the  balance,   and  this 
appeal  followed. 

On  November  3,    1931,   a  written  contract  was  entered  into  between 
appellant  and  appellee    which  provided  that  appellee,    for  $1600,   was 
to  clear  forty  acres  of  timber   land  for  appellant   ready  for  the  plow 
not  later  than  June   1,    1933.     Appellee    was  to  have   all  the    wood  on 
the   land,   and  was  to  be  paid  $500  within  ten  days  after  he   had  commenc- 
ed work  with  a  good  force  of  men,    &300   in  about  three  weeks  after  the 
first  payment,   and  the  balance  of  |800  when  the  work  was  completed. 
It  appears  that  on  the   date   the   contract   was  entered  into  a  portion 
if  this  forty  acres,   variously  estimated  at  between  ten  and  twenty 
acres,    had  already  been  cleared.      Shortly  after  the    contract   was 
executed,   appellee  with  a  force  of  colored  men  started  to   work  and 
continued  for  over   seven  months,   and  the   $500  and  $300  payments  were 
made  when  due.     As  the   work  progressed  appellee    soil  appellant  two 
mules  for  $325,   and  some   hogs  for  #398.      There   were   some    credits  on 
these  amounts,   but  appellant  admitted  $393,50  was  unpaid.   Appellee 
claims  he    cut   31864  feet   of  logs,    worth  $35  per   thousand,    amounting  to 
$796,   and  360  cords  of  wood  worth  $3  per  cord,   amounting  to  $1560. 
The  work  was  not   completed  by  June   1,    1933,    the    time   provided  in  the 
contract.      There  was  some  talk  between  the  parties  relative   to  the 
completion  of  the  work  after  June    1,    but  no   definite  arrangements 
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were  made  until  about  June  30,  when  appellee  took  some  steps  towards 
selling  the  logs  and  cord  wood.  Appellant  claims  he  told  appellee  at 
that  time  that  he  did  not  want  him  to  take  the  logs  off  until  the 
job  was  finished.  Appellee's  men   started  back  to  work  after  this 
talk  and  appellant  told  them  he  did  not  want  them  to  do  any  more  work 
until  there  was  a  definite  understanding.   Immediately  thereafter 
appellant  took  a  chain  and  locked  the  gate  so  appellee  and  his  men 
could  not  get  to  the  land,  whereupon  appellee  &egan  this  suit. 

Appellee  claims  he  cut  the  wood  above  specified,  sold  to  appel- 
lant the  mules  and  hogs,  that  he  was  entitled  to  the  balance  of  $800 
on  the  contract,  that  he  furnished  machinery  to  appellant  of  the  value 
of  $87.50,  material  for  a  fence  of  the  value  of  $63.50,  performed 
additional  labor  to  the  value  of  $'200,  that  on  June  33,  without  any 
right,  the  appellant  refused  to  permit  him  to  continue  the  work,  caused 
the  gate  to  be  locked  preventing  the  completion  of  the  work,  that 
appellant  took  possession  of  the  logs,  ccrd  wool,  timber  and  msc1 inery 
belonging  to  the  appellee  and  disposed  of  the  same,  that  appellee  was 
ready,  able  and  willing  to  complete  the  contract  and  was  prevented 
from  so  doing  by  appellant;  that  when  he  commenced  work  he  began  next 
to  the  river  by  direction  of  appellant;  that  the  river  overflowed  and 
he  was  prevented  from  working  for  a  considerable  length  of  time;  that 
after  June  1,  appellant  ^Blved  the  time  within  which  the  contract 
was  to  be  performed  and  permitted  appellee  to  proceed,  that  it  was  only 
after  he  had  attempted  to  sell  some  of  the  logs  that  appellant  locked 
the  gates,  denied  him  admission  to  the  land,  and  thus  prevented  him 
from  completing  the  contract,  that  it  would  cost  about  |650  to  complete 
the  work,  that  for  these  reaeons  he  is  entitled  to  recover. 

Appellant  contends  that  scon  after  the  ssxsxxxx  contract  was 
entered  into,  appellee  put  about  eighteen  colored  mens  to  work*  They 
were  shiftless  and  did  not  understand  the  job.   They  did  not  work 
steadily  and  the  force  was  greatly  reduced  at  times.   On  June  1  appellee 
did  not  have  the  work  completed,  but  he  had  finished  all  of  the  :<vork 
:?hich  was  profitable  to  him.   He  had  the  timber  cut  and  the  logs  and 
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wood   so  he    could  readily  turn  them  into  money.      At  that   time   about 
tv?enty  acres   of  the    land  were   not    cleared,    part   of   the    stumps  had 
been  taken  out  and  some   of  the   land  had  been   partially  and  poorly 
grubbed  but   only  about  an  acre  and  a  half  was  ready  for  the  plow. 
Some  of  the    stumps  had  been  broken  off  at   the   top  of  the  ground  and 
the   roots  had  not  been  cut  off  or  the   holes  filled  up.      In  the   acre 
and  a  half   that  was  supposed  to   be   ready  for  the  plow,   appellant 
claims  he  had  taken  the  plow  out  of  the    ground  twenty  or  twenty-five 
times  on  account  of  the    stumps.      When  appellee   quit   there   were   about 
1640  stumps  still  standing,    not   including  those   four  inches  and  under. 
It  is  admitted  by  the  appellant  that,    in  places,   appellee  had  done  a 
pretty  fair  job,   but   that  the  most  of   it  was  a  poor  job  and   •  T-   claims 
it  would  cost  him  $3000  to  complete    the   job  as  specified  in  the   con- 
tract.     Appellant   contends  that  appellee  made   default  on  the    contract 
and  cannot   recover. 

The   first  question  is  whether  appellee   was  guilty  of  a  breach  of 
the   contract   in  not  completing  it  within  the   time   and  in  the    manner 
specified,    and  whether  this  breach  was  waived  by  the  appellant.     We 
have   read  the  evidence   with  considerable    care.      It   is  apparent  that 
the   work  was  not  completed  in  all  respects-  as  provided  in  the    contract 
and  was  not   completed  within  the    time   specified.      If  the   evidenoe  on 
behalf  of  the  appellee,  is  to  be  believed,    the   appellant  waived  any 
breach  of  the    contract,   and  he  was  responsible   for  fche   failure   of 
appellee  to  complete    the   contract   after  June  1,    1983.      On  the   other 
hand,    if  the   evidence   on  behalf  of  the  appellant   ie   to  be  believed, 
appellee   was  guilty  of  a  breach  of  the   contract,    which  breach  was  not 
waived  and  he  cannot  recover.      The   most   that   can  be    said  on  this  point 
is  that  the  evidence   is  in  conflict.      It   is  not   sufficient   grounds 
for  a  reversal  that   the  evidence   is   in  conflict,    but  before  we  wculd 
be  justified  in  reversing  the    judgment,   we   must  believe    that  the   judg- 
ment  is   contrary  to  the   evidence.      We   cannot   say  this  is  true. 

In  his  brief  and  argument,   appellant  has   stated  the   account 
between   the   parties.      He    has   charged  himself  with   the   balance   due 
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on  the  contract,  the  amount  due  for  the  hoge,  mules,  posts,  logs  and 
cord  wood,  amounting  in  all  to  $3607.10.  He  has  credited  himself  with 
$83? .87,  which  he  olaias  he  expended  for  clearing  eight  acres  of  the 
land  remaining  uncleared  by  appellee,  leaving  twelve  acres  whioh  are 
not  in  condition  for  the  plow.  He  credited  himself  with  the  difference 
between  360  cords  of  wood,  as  claimed  by  the  appellee ,  and  88  cords 
which  he  ci^i'..--s  were  aotually  on  the  land,  making  $1033,  together  with 
a  difference  of  one  dollar  per  cord,  or  $38.   He  also  credits  himself 
with  rent  for  the  twenty  acres  of  $8  per  acre,  $160,  with  $36  for  a 
cable  and  $30  for  a  tent,  making  a  total  credit  of  $3163*87,  leaving, 
a  balance  due  appellee  of  &444.33. 

From  our  examination  of  the  evidence  we  are  of  the  opinion  that 
in  this  statement  of  account,  appellant  hag  credited  himself  with  more 
than  he  is  entitled  to  and  that  some  of  the  items  are  not  sustained  by 
the  evidence.  We  do  not  think  the  credits  of  $1033  and  $88  are  sus- 
tained by  the  evidence,  and  if  these  amounts  are  deducted,  it  leaves 
a  little  over  $1500  due  to  appellee  according  to  appellant* e  own  state- 
ment.  In  addition  to  this,  there  is  such  a  variance  in  the  evidence 
as  to  the  character  of  the  work  done  on  the  land  supposed  to  have  been 
cleared  and  also  as  to  the  amount  which  it  will  take  to  clear  the 
balance  of  the  land,  that  we  feel  the  judgment  of  $1500  is  not  con- 
trary to  the  evidence  and  we  would  not  be  justified  in  disturbing  it 
on  that  account. 

Complaint  is  made  of  the  third  instruction  given  on  behalf  of 
the  appellee  on  the  ground  that  it  left  the  ;jury  to  determine  what 
facts  constituted  a  waiver  of  the  contract.  We  have  examined  the 
instruction  and  do  not  think  it  is  capable  of  the  interpretation 
placed  upon  it  by  appellant.  Complaint  is  made  of  the  refusal  of 
the  trial  court  to  give  the  third,  fourth,  fifth  and  seventh  instruct- 
ions offered  on  behalf  of  appellant.  These  instructions  called 
specific  attention  to  certain  features  cf  the  evidence  and  undertook 
to  tell  the  jury  what  should  be  done  in  case  they  find  certain  facts. 
We  think  the  instructions,  as  given  by  the  court,  fully  covered  all 
the  questions  of  law  in  the  case  necessary  tc  be  considered  by  the 
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jury  and  there  waa  no  error   in  the   refusal  of  these   instructions, 
.error  is  assigned  on  an  instruction  gifren  "by  the   court  of   it 9  own 
motion,   relative   to  the   measure   of  damages  in   case   the   facts   3hould 
be  found  as   claimed  by  the  appellee.      If  there   was  a,  waiver  of  the 
provisions  of  the   contract  by  appellant  and  the  appellee  had  a 
right   to  proceed  with  the   contraot   and  was  prevented  from  so  doing 
Dy  the  appellant,    the    instruction  as  given  was   correct  ani  fixed  a 
correct   measure   of    damages/ 

We  find  no  reversible  error  ana  trie   judgment  will  be   affirmed. 

Judgment   affirmed. 
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STATE   OF  ILLINOIS,    ( 

SECOND  DISTRICT.  |  'Sb-        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this_  /  o  sisU. ^ay  of 

G^-p-*^-*  jp  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Cjerk  of  the  Appellate  Court. 


\J       XJ       t**' 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  111 inois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding-  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
,  »_.  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


7300  58 

James  E.   Bennett,   Frank  A.   Miller, 
Frank  J.    Saibert  and  Frank  F.   Thorn-son, 
co-partners  doing  "business  as  James 
E.   Bennett  &  Company, 

appellants,  Appeal  from  the    Circuit 

vs.  Court   of  La  Salle 

Samuel  Jacob son,  County, 

appellee, 


2  3f 


. 


Part low,   P.J. 

The  appellants,  James  E.  Bennett,  Frank  A.  Miller,  Frank  J. 
Saibert  and  Frank  F.  Thompson,  co-partners  doing  business  as 
James  E.  Bennett  &  Company,  began  an  attachment  suit  in  the  circuit 
court  of  La  Salle  county  against  appellee,  Samuel  Jacobson,  to 
recover  $1814.53  alleged  to  be  due.   The  Union  National  Bank  of 
Streator,  Illinois,  was  served  as  garnishee  and  certain  real  estate 
belonging  to  appellee  was  attached.  ULon  issue  being  joined  there 
was  a  trial  by  jury,  judgment  for  appellee,  and  this  appeal  was 
prosecuted. 

The  evidence  shows  that  appellee  had  been  engaged  in  the  whole- 
sale tobacco  and  candy  business  in  Streator,  Illinois,  for  about 
eighteen  years.   Since  1880,  appellants  had  been  dealers  in  bonds 
and  stocks,  grain  and  cotton,  with  general  offices  in  Chicago,  and 
a  part  of  the  time  they  had  a  branch  office  in  Streator.   They  were 
members  of  the  Chicago,  New  York  and  St.  Louis  stock  exchanges. 
Appellee  testified  that  on  March  31,  1S19,  he  went  to  the  Streator 
office  of  appellants  and  talked  with  their  manager  in  regard  to  buy- 
ing stock.  He  told  the  manager  he  would  like  to  buy  stock  on  two 
or  three  point  margin  but  that  he  did  not  want  the  certificates. 
He  testified  the  manager  told  him  he  could  get  anything  he  wanted 
but  he  would  have  to  put  a  stop  order  with  each  purchase.  From  that 
date  until  November  11,  1919,  he  had  a  total  of  sixty-nine  tran- 
sactions, in  each  of  which  he  put  up  $2  for  each  share  of  stock 
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purchased  and  always  agve  a  stop  order  with  each  purchase.  He  re- 
ceived only  two  certificates  during  that  time  and  sixty-seven  tran- 
sactions were  carried  on  margins.  When  the  price  increased  appel- 
lants paid  him  the  margin,  if  the  price  decreased  he  paid  appellants 
the  difference,  and  in  these  transactions  he  lost  about  $10,000.  He 
paid  the  most  of  this  loss,  hut  at  the  end  of  his  dealings  appellants 
claimed  he  was  indebted  to  them  in  the  sum  of  $1814.53,  for  which  this 
suit  was  commenced.   He  also  claims  that  no  statement  of  this  alleged 
indebtedness  was  sent  to  him  until  more  than  a  year  after  his  account 
was  closed. 

The  manager  of  appellants  testified  that  he  had  several  conversa- 
tions with  appellee  in  which  he  told  appellee  that  all  the  stocks  were 
bought  for  delivery,  and  that  he  could  get  the  certificates  if  he  wanted 
them;  that  there  were  bc  veral  instances  in  which  appellee  requested 
the  deliver yaoS  of  the  certificates  and  delivery  was  made  to  him  in  each 
of  these  cases.  The  evidence  of  appellants  tends  to  show  that  eaoh 
and  every  one  of  the  transactions  with  appellee  were  executed.   In 
executing  these  transactions  the  orders  were  sent  to  Chicago  from 
Streator  and  then  to  New  York  where  they  were  executed  on  the  New  York 
Stock  Exchange.  The  actual  certificates  were  delivered  to  the  appel- 
lants' New  York  representative  who  held  them  subject  to  the  appellants' 
order.  The  appellants  were  charged  with  the  full  value  of  the  stock 
and  the  certificates  were  held  as  collateral  for  the  balance  of  the 
purchase  price.  Most  of  the  stock  was  listed  on  the  New  York  Stock 
Exchange.  The  appellee  could  have  received  his  stock  if  be  desired 
it,  The  only  financial  interest  which  the  appellants  had  was  their 
commission.   On  stock  selling  under  $10  per  share  the  commission  was 
$7.50  per  hundred,  and  on  stock  selling  for  over  $10  per  share  and  up 
to  |135  per  share  the  commission  was  $15  per  hundred,  which  commissions 
« ere  fixed  by  the  New  York  and  Chicago  Stock  Exchanges,  that  the 
greatest  amount  which  the  appellee  owed  at  any  one  time  was  $3300. 
After  the  appellee's  account  was  closed  in  November,  1911,  he  paid 
$500  on  three  different  occasions,  and  on  Marc::  13,  1930,  wrote  appel- 
lants to  cancel  his  stop  order  on  certain  3tock  whieh  he  intended  to 
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take.   Evidence  w;;s  alao  offered  by  the  appellants  tending  to  prove 
that  after  the  termination  of  the  purchases,  appellee  started  an 
account  in  hi3  wife's  name,  which  account  ran  for  over  a  year,  during 
which  time  he  bought  and  paid  for  stock  which  was  taken  in  his  wife's 
name  and  that  eaoh  and  every  one  of  these  transactions  was  fulfilled 
and  the  certificates  delivered  to  the  wife. 

On  the  attachment  issue  the  evidence  shows  that  during  the  latter 
part  of  July  or  the  first  part  of  August,  1933,  appellee  sold  his 
business  in  the  city  of  Streator,  and  there  was  evidence  tending  to 
show  that  appellee  told  certain  parties  he  was  going  to  leave  town, 
that  he  was  going  to  clean  up  and  go  to  California;  and  certain  news- 
paper articles  were  published  relative  to  the  appellee's  selling  his 
business  and  going  away.  Appellee  denied  that  he  intended  to  go  away, 
and  testified  that  what  he  did  say  was  that  if  he  got  a  little  money 
ahead  he  would  make  a  little  trip  to  California.   He  denied  he  said  he 
was  going  to  move  to  California. 

This  is  practically  all  of  the  evidence  on  the  issue  of  the 
attachment  and  whether  or  not  these  various  transactions  were  in  fact 
gambling  transactions.   We  are  asked  to  review  this  evidence  and  hold 
that  it  was  sufficient  to  justify  a  verdict  in  favor  of  the  appellants 
on  both  of  these  issues.   For  the  reason  that  the  judgment  will  have 
to  be  reversed  on  account  of  erroneous  instructions,  we  refrain  from 
passing  upon  the  weight  of  the  evidence,  anl  leave  that  question  for 
the  consideration  of  another  jury. 

There  was  a  sharp  conflict  in  the  evidence  and  it  was  of  the 
utmost  importance  that  the  jury,  in  order  to  properly  and  correctly 
determine  these  questions  of  fact,  should  be  accurately  instructed 
as  to  the  law  applicable  to  the  facts.   The  tenth  instruction  on 
behalf  of  the  appellee  told  the  jury  that  the  burden  of  proving  that 
defendant  owed  plaintiffs  anything  on  account*  was  upon  the  plaintiffs, 
and  unless  plaintiffs  had  proven  by  the  preponderance  of  all  the  evi- 
dence that  defendant  was  indebted  to  them,  then  the  plaintiffs  could 
not  recover.   To  the  declaration  appellee  filed  the  general  issue 
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together  with  notice  that  he  would  -rove  that  the  various  transactions 
in  question  were  gambling  transactions.  Under  this  state  of  the 
pleadings  the  burden  was  upon  the  appellants  to  prove  the  various  tran- 
sactions with  appellee  together  with  the  amounts  unpaid.   There  was 
very  little,  if  any,  dispute  as  to  these  items  ani  the  amounts  whioh 
they  represented.  Upon  this  proof  being  made,  if  no  other  evidence  had 
been  offered,  appellants  would  have  been  entitled  to  judgment.  Proof 
that  the  transactions  were  gambling  transactions  was  an  affirmative 
defense,  and  the  burden  was  upon  appellee  to  prove  this  defense  by  a 
preponderance  of  the  evidence.  Lelouze  v.  Slaughter,  341  111.  315. 
Pixley  v.  Boynton,  79  111.  351;  Johnson  v.  Milmine,  150  III.  App .  308; 
Kerting  v.  Sturtevant,  181  111.  App.  517.   Notwithstanding  the  fact 
that  the  burden  was  upon  the  appellee  to  prove  that  these  were  gambling 
transactions,  the  tenth  instruction  toll  the  jury  that  the  burden  of 
proving  that  the  defendant  owed  the  plaintiffs  anything  on  account 
was  upon  the  plaintiffs.   Tnis  instruction  made  no  mention  of  these 
transactions  being  gambling  transactions  and  from  it  the  jury  might  have 
thgught  that  the  burden  of  proof  was  on  appellants  to  prove  that  the 
transactions  were  not  gambling  transactions.   In  Cutler  v.  Partridge, 
183  111.  App.  350,  an  instruction  quite  similar  to  this  one  was  held 
to  be  erroneous.   Appellee  contends,  however,  that  any  error  in  this 
instruction  was  cured  by  the  fifth  instruction  given  on  behalf  of  the 
appellants,  which  told  the  jury  that  the  burden  of  proving  the  defense 
of  gambling  was  upon  the  appellee.   We  do  not  think  this  is  true.  The 
tenth  instruction  directed  a  verdict.   If  an  instruction  directs  a 
verdict  it  must  contain  all  the  facts  which  would  authorize  the  verdict 
directed.   Partridge  v.  Cutler,  16G  111.  504;  Illinois  Iron  and  Metal  Co. 
v.  Weber,  196  111.  536.   Such  an  instruction  must  be  technically  accurate 
and  it  can  receive  no  aid  from  any  other  instruction.   Such  errors  and 
omissions  are  not  cured  by  the  giving  of  other  instructions.   The  jury 
might  determine  that  the  instructions  were  in  conflict,  but  they  would 
not  know  which  one  to  follow.   Swiercz  v.  Illinois  Steel  Co,  331  111. 
457;  Terra  Cotta  Lumber  Co.  v.  Hanley,  314  111.  343;  Illinois  Central 
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Railroad  Co.  v.  Smit]  ,  308  111.  608. 

The  eleventh  instruction  on  behalf  of  appellee  toll  the  jury 
that  the  burden  of  proving  that  the  defendant  was  about  to  depart 
from  this  state  and  have  hie  goods  removed  was  upon  the  plaintiffs, 
and  if  the  plaintiffs  failed  to  prove  their  case  by  a  preponderance 
of  the  evidence  on  that  point,  their  verdict  on  that  issue  should  be 
for  the  defendant.  The  attachment  statute  provides  nine  classes  of 
oases  in  which  a  creditor  may  have  an  attachment  against  the  property 
of  his  debtor.  The  declaration  in  this  case  was  based  upon  the  fourth 
ani  fifth  provisions  of  the  statute.   The  fourth  provides  that  where 
the  debtor  is  about  to  depart  from  the  state,  and  the  fifth  provides 
that  where  the  debtor  is  about  to  remove  his  property  from  the  state 
to  the  injury  of  the  creditor,  that  an  attachment  will  lie.  The 
eleventh  instruction  did  not  tell  the  jury  that  the  burden  of  proof 
was  upon  the  appellants  to  prove  either  one  of  these  grounds  of  attach- 
ment, but  the  instruction  told  the  jury  that  the  burden  of  proof  WM  : 
upon  the  appellants  to  prove  both  of  these  grounds.   It  is  claimed 
this  instruction  is  in  accordance  with  the  declaration,  but  the  law 
is  well  settled  that  if  the  plaintiff  proves  any  one  of  the  grounds  of 
attachment  he  is  entitled  to  a  writ  of  attachment.   The  instruction  as 
given  was  erroneous. 

The  twelfth  instruction  on  behalf  of  appellee  told  the  jury  that 
if  they  believed  from  the  evidence  that  the  attachment  was  sued  out 
without  sufficient  cause,  then  the  jury  should  find  the  issues  for  the 
defendant  on  the  attachment  issue.  What  constituted  sufficient  cause 
is  expressly  provided  by  statute.   Under  this  instruction  the  jury 
might  havs  found  that  appellee  was  about  to  depart  from  the  state 
with  the  intention  of  having  his  effects  removed  from  the  state,  or 
that  he  was  about  to  remove  his  property  from  the  state  to  the  injury 
of  the  plaintiff,  and  the  jury  might  have  determined  that  neither  one, 
or  both,  of  these  facts  constituted  a  sufficient  cause  for  suing  out 
the  attachment,  whereas  the  statute  expressly  provides  that  either  one 
of  them  is  sufficient.   This  instruction  was  also  erroneous. 
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The    following  question  was  asked  appellee   on  direct   examination: 
"How  much  do   you  owe   James  F.    Bennett   &  Company,    if   you  know?"  Over 
objection  he  was  permitted  to  answer   "I  don't   owe   them  anything;   in 
fact  I  overpaid  them."     There   was  no  question  in  the   case   of  payment 
or  overpayment.      This  question  called  for  the   oonclusion  of  the  witness 
and  it  was  erroneous   to  permit   it   to  be  answered. 

For  the   errors  indicated  the   judgment   will  he  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    I 

second  district.  I  Sb-        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,  this  QTl ^T^, — day  of 
inrthe  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois  : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres id ing  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7^/0 

J? £02-  Agenda   8. 

Anrietta  Kolb, 

Appellee, 

vs  leal  from  the 

Circuit  Curt 
Peoria  Hailway  Go.,  of  Peoria  County. 

Appellant. 


2  32I.A.  633 


Jett ,  Jo 

Annetta.  Koltl,  appellee,  instituted  this  suit  in  the 
Circuit  C  u.t  of  Peoria  County  agai  st  Peoria  Kailway  Company, 
appellant.   A  trial  was  hnd  and  the  jury  returned  a  verdict  assess- 
ing the  damages  of  appellee  at  ^15,  000.   Judgment  way  renderd 
on  the  verdict  and  this  appeal  followed. 

The  declaration  consisted  of  four  counts,  with  the 
ad  damnum  laid  at  125,000.00.   It  it.  charged  in  the  first  count 
that  appellee  was  a  passenger  for  reward  on  a  car  of  appellant  a 
common  carrier  and  that  by  the  general  negligence  of  the  servants 
of  appellant  she  was  thwown  to  the  street  and  injured.   The  second 
charges  that  appellee  went  on  the  car  "for  the  pmrpose  of  becoming 
a  passenger  the. eon";   that  the  conductor  told  appellee  he  ear 
went  to  some  other  destination  than  appellee  desired;   that  appellee 
attempted  to  alight  while  the  car  was  standing  and  that  appellant,  by 
starting  the  car  while  appellee  was  alighting,  threw  appellee  to  the 
street  and  injured  her.   In  thefthird  it  is  alleged  that  appellant's 
car  had  a  folding  door  and  step,  which  door  was  closed  and  step 
folded  when  the  car  was  in  motion,  which  practice  was  unknown  to 
appellee;   that  appellee  boarded  the  step  of  said  car  but,  discover- 
ing it  did  not  go  to  the  destinati  >  she  desired,  attempted  to 
alight  while  the  car  was  still  sta  ding,  and  was  thrown  and  injured 
by  the  sudden  starting  of  the  ear  without  war  i  g  and  without  closing 
the  door.   The  fourth  count  is  the  same  as  the  thi.  d  except  it 
charges  appellee  intended  to  enter  the  ear  to  became  a  passengei 
thereon.   Appellant  filed  the  plea   f  the  general  issue  and  a  trial  was 
had  and  resulted  as  above  stated. 

Appellant  operates  a  certain  railway  line  which  commences 
near  the  center  o±   the  City  of  Peoria  and  passes  the  lesidexce  of 
appellee  in  said  city.   The  injury  complained  of  occurred  a  half  block 
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from  appellee's  residence,   ^but  two  miles  further  out  the  car 
line  divides  with  o.  e  "branch  which  goes  to  the  Country  Club  and 
the  other  to  ..hat  is  known  as  the  T  vern  at  reoria  heights.  Tio   one  «-»t. 
goes  to  both  destitutions,  sorae  c   a  travel  the  Country  Club  branch 
while  others  go  over  the  Tavern  branch*  All  c  rs  on  this  line 
earry  a  large  "H"  sign  an   the  reef  designating  the  line  as  the 
"Heights"  line*   They  also  car  y  a  the-  sign  in  the  window  of  the 
front  vestibule  which  reads  "  Country  Club"  or  "Heights",  according 
to  the  branch  the  car  finally  travels* 

The  car  in  question  travelled  the  Country  /Club 
branch  and  car  ied  the  "Country  Club"  sign.   Appellee  wished  to 
travel  the  other  b^a^ch  to  the  "Heights"  or  "Tavern''*  She  stopped 
the  Country  Club  car  at  the  regulai  stop  and  the  conductor  opened  the 
rear  half  of  the  paatform  doors  letting  down  the  step.   It  is  the 
contention  of  appellee  that  she  could  not  see  the  conductor  and  that 
she  got  on  to  the  otep  and  inquired  whe  e  the  car  went  and  upon  dis- 
covering from  him  that  the  c^r  went  to  the  Country  Club  appellee 
started  to  alight  and  that  while  she  had  one  foot  >  n  the  ground 
and  the  other  on  the  step  the  ear  a  arted  throwing  her  to  the 
pavement . 

It  is  conten  ed  by  appellant  that  appellee  hefcre 
she  boarded  the  car  asked  the  conductor  if  it  was  a  Country  Club 
car  and  he  informed  her  it  was;   that  appellee  then  got  on  the 
platform  and  asked  the  same  ouestio  and  received  the  same  answer; 
that  the  conductor  then  gave  the  mo  orman  the  signal  to  start; 
that  appellee  t/Cen  started  to  get  off,  and  the  conductor  told  her 
to  wait  but  she  did  net;   that  the  conductor  gave  the  signal  to 
stop  but  befo  e  the  car  stopped  ana   file  it  was  in  motion  yppellee 
attempted  to  alight  and  fell  and  i   so  doing  received  injuries 
complained  of. 

The  testim-  ny  is  donflicting  as  to  just  how  the 
injury  was  occasioned*   Appellee's  injuries  consisted  of  a  broken 
right  hip,  a  broken  bone  in  the  right  arm  near  the  wrist 
and  c  ntusions  about  the  head  and  o~her  parts  of  the  body. 
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It  is  first  ur?e..  bj  appellant  that  the  veidiot  i3  contrayyto  the 
evidence,  ad  that  it  rests  enti  ei.  upon  the  unsupported  testi 
of  appellee.   We  do  not  agree  with  this  eo  ite  tion.   .,e  do   t 
thi;k  the  verdict  of  the  jury  is  based  entirely  upor  the  un- 
co r  uborated  testimony  of  appellee.   Corroborating  facta  and 
circumstances  are  found  in  the  testimony  of  the  witness  Thurman, 
the  street  sweeper,  who  testified   ben  his  attention  was  called  to 
the  preseace  of  the  c;  r  appellee  had  one  foot  on  the  £tep  and  the 
other  on  the  walk,  and  as  he  lcjked,  the  car  started  arid  she  fell  on 
her  aide. 

It  is  insisted  by  ap  lellant  that  the  verdict  is 
excessive.   It  is  shown  by  evide  ,ce  that  appellee  was  seri  usly  in- 
jured.  She  was  confined  to  her   ed  for  many  months,  and  in  all 
probability  will  be  unable  to  walk  ithout  crutches.   Her  arm  was 
badly  injured  so  that  she  can.  ot  uue  it  as  a  seamstress  as  she  did 
before  she  received  the  injury.   I  view  of  what  is  disclosed  by 
this  record  relative  to  the  character  of  the  injuries  appellee- 
received,  and  the  effect  of  the  sarnie  upon  her,  we  are  not  prepare  . 
to  say  that  the  verdict  is  excessive. 

The  question  is  discussed  as  to  whether  or  not 
appellee  was  a  passenger.   It  is  immaterial  whether  r  not  she 
was  a  passenger  for  the  reason  it  is  ch  rged  in  some  of  the  counts 
of  the  declaration  that  she  was  a  passenger  and  in  others  that  she 
was  about  to  become  a  passenger.   C  mplaint  is  ma.de  by  appellant  of 
certain  evidence  admitted  by  the  e  urt  which  was  used  as  the  foundation 
for  a  so  called  impeachment  of  the  conductor  on   the  c  r  in  question. 
To  our  minds  this  evidence  went  clear  beyond  the  proper  scope  of  im- 
peachment and  the  conductor  was  compelled  on  cross  examination  to 
io  answer  certain  questions,  which  should  i±ot  have  beer  pe.mitted 
and  as  these  questions  were  m.  de  the  basis  for  an  argume  it  to  the 
jury  the  arguments  made  based  upon  the  a  sweis  to  the  auesti.ns 
by  c  uxiself  for  appellee,  were  such  as  to  cie.-te  a  prejudice  in 
the  minds  of  the  jury. 

Com  ilai  t  is  made  also  of  the  cross  examination  of  the 
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witness  otoughtan  who   was   on  the    ear  at  the   time   the   injury  was 
oeoasi    aed,    and  who   formerly  live  a.   in  Peoria,   "but   who  worked  in 

Pittsburg  at    the  time   of  the   trial  and  came   from   the    City   of 
Pittsburg  to  testify  in  the   GL.se.        e   h  ive  examined  the     ec      d 
particul     ly  with  reference   to   the   c.oso   examination  of  the 
witness  and  while   it    mas    objecti.  liable   and  should   have  been  controlled 
by  the  court,    it   is   the  argument   of  counsel  for   appellee  based   on  the 
cross    examination   that  was   the   most   harmful. 

The  following   is   characteristic   of  the  argument 
by   counsel   fo.     airpellee   in   this   eause.      Mr.    bhurtleff   of  counsel 
said:      "My  friend,   Mr.   Page,   made   a  statement   on  his   side    of  what 
his    defense   was,   but   he  didn't   go    very  much   in  detail  as  to   what 
he   expected  to   pa  ove.      There    was    no   refe-ence  by  him  to  Mr.    Stoughton 
of  Pittsburg,   and    »e  were   left    in  the   dark  as   to  what   his   defease 
wuld  be.      Mr.   Clark,    the  c   ndueto      in   this  ease,    was   careless,      ne 
Practically    admitted  it   when  he  said  on   the  wit   ess    stand  he  had 
his  mind     n  something  else.      Before   he   talked  to   any  official  of 
the   street   car  company  and  when  he    was   feeling  badly,    he  told  Mr. 
Knilans    just   how  he  felt   ab  ut    it.      Re   said,    "I  palled    chat    :  ope 
thoughtlessly.      I   don't  know  how  it   happened,    and   I  made  a  mistake   in\  ^ 
pulling  the  rope  bef o   e   the  door  w   s   shut."     That  was    the    staerpe.-t 
he  made,    and  it   did  happen     hat   way.      I  believe   in  the  bottom  of  his, 
heart  Mr.    Clark  is   as  sorry   for   this    lady  as   any   one   in  the   c  urt 
room.      I   think  he   did   just   what   he    told  Bob  Knilans   he   did,   and 
injured  her.      His   testimony  was    pat    in  to   help  the   street   car 
com  iany.      The   same    street,  company  who   can  reach   over   into 
Pittsburg  and  bring  a   man   he   e   like   St  ughton. 


\ 


Objection  by  Defendant  to  statement  of  C  unsel 
objection  over ruled o 


i 


I   don't  wonder  my   frie   d  don't   like   to   he;  r  me  say 
anything    about   Stoughton.      I  tni.  k   he    would  be   ashamed   of  Stougaton* 
We  used  to   tiy  eases   for   stolen  goods;    bring  a  man  in  the  court   room 
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and  put  him  on  trial  ai  d  find  he  had  Job   Smith's  wutch. 

Argument  of  Counsel  objected  to  by  Defend;  it. 

The  Court:   ^'he  Cqu  t  can  ot  tell  '      ,  he  refers. 

Objection  overrulei. 

What  I  was  going  to  oay  was  that 

Statement  of  Counsel  objec  ed  to  bj  Defeid ..  t. 

We  would  get  the  man  and  he  would  say,   "I  met  a 
mysteri-us  stranger j  who  gave  me " 

Statement  of  Counsel  objected  to  by  Defendant. 

The  Court:   Ubjecti  n  overruled.   The  jury  jud,pe  from 
the  evidence.   The  remarks  of  0 lunsel  are  for  the  purpose  of 
explaining  the  testimony,  but  any  enr.  rks  that  are  purely 
illustrative  are  not  considered  by  the  jury  as  evidence. 

With  cur  friend  Sto-n.gb.ton  from  Pittsburg,  a  mar  he 
never  knew  handed  him  something.   It  reminded  me  of  the  same 
mysterious  stranger  mho  gave  3'ohn  Smith 

Objection  by  Defendant  to  argument  of  Counsel* 

I  rega?et  to  refer  to  any  unpleasant  references  in  the 
trial.  Now  St  ought  on  from  x-ittsbur^  said  he  was  handed  something 

Argument  of  Counsel  objected  to  by  Defendant,  as  not 
being  the  testimony  of  the  witness. 

The  Court:   The  Court  doesn't  assume  that  words,  "Hand- 
ed s  mething"  ,  were  used  in  any  improper  sense.. 

I  must  say  a  little  more  abrut  Stoughton  of  Pittsburg. 
It  is  unpleasant  to  me  afi  anybody  else.  How  he  said  that  somebody 
handed  him  $27.00  and  he  didn't  know  who  it  was.  Had  absolutely  no 
idea  who  it  was  handed  him  $27.00  i  his  room  in  Pittsbury,  and  it 
seemed  such  a  remarkable  thing  that  a  man  would  come  along  and  make 
him  a  present,  we  pursued  the  thing  a  little  further  and  it  was 
developed  it  was  handed  to  him  by  a  man  from  the  Pittsbury  railway 
Company,  a  man  whose  name  he  dien't  know.  He  came  to  Peoria  last 
M;  iday  and  it  cost  him  $21.21,  and  he  has  been  staying  here  at  the 
expense  of  the  Peoria  railway  Company,  and  he  hopes  he  will  get 
money  enou  h  to  get  back  to  Pittsburg* 
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Now  Mr«  ot ought on  was  apparently  sent  hei-e  by  some  agent  of 
the  street  Car  company  of  Bittagurg* 

objection  to  aiguuie  t,  by  Defendant ;   not  based  on 
any  evidence  in  the  -ecord. 

Objection  overruled. 
And  he  testified  that  Mrs.  Kolb  was  up  in  the  car 
on  that  day,  at  the  point  where  she  said  she  wasn't,  and  where  Mr» 
Thurman  said  she  wasn't  and  from  the  statement  wade  V,  Mr.  Clark  to 
Mr.  Knilans  would  indicate  she  wasn't.   So  all  they  have  left  in  the 
defense  of  this  case  is  Mr.  Stoughton,  of  Pittsburg.  Mr.  Page  mude  no 
reference  to  him,  and  I  wonder  how  much  weight  that  man's  testim  ny 
is  entitled  to  in  this  cut.   He  comes  from  Pittsburg,  mysteriously 
appears  in  the  court  room,  gives  testimony  that  is  net  true,  comes 
here  with  money  handed  him  by  the  s' reet  car  company  of  Pittsburg, 
a..d  I  don't  believe  a  jury  in  Peoria  County,  Hind! is, will  decide  a 
case  on  testimony  of  this  kind. 

You  have  a  right  to  give  her  such  a  sum  of  money,  as, 
in  your  judgment  ,  will  in  some  measure  compensate  here7  for  the 
anguish  and  gnief,  and  loss  of  pleasure  she  will  forego  in  the 
remaining  years  of  her  life.   I  want  you  to  compute  liberally,   Kb 
matter  how  much  she  gets,  it  will  a  t  compens  te  her  for  the  loss  of 
her  health,  but  if  her  good  husband  is  taken  away  from  her,  she  won't 
have  to  be  an  object  of  charity,  either  from  relatives  and  friends 
or  Peoria  County. 

Objecti  n  to  argument  by  defendant. 

Objection  overruled. 

In  the  argument  it  was  said  nobody  accounts  for  otcughtoi 


i  himself.  He  injects  himself  in  this  case,  £  paid  witnes 
defendant  in  the  ease.   Objection  was  made  to  this  argument  and 
sustained  and  the  remark  withdrawn. 

The  assault  made  upon  the  wi  i^es-  ot.ughton,  together 
with  the  so-called  impeachment,  of  Clark,  conductor,  and  the  argument 
based  upon  the  allefcged  impeachment ,  and  relative  to  the  element  of 
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damu^es,  was,  in  am    opinion,  so  prejudicial  that  it  is  reversable 
error ♦   «>e  are  not  unmindful  of  the  fact  that  much  latitude  is 
permitted  in  the  cross  examination  of  witnesses,  arid  the  argument  cf 
cases  to  juiies,  yet,  when  the  examination  and  argument  is  such  that 
it  has  the  effect  of  prejudicing  the  jury,  a  verdict  obtained  by 
such  means,  cannot  stand. 

Litigants  are  entitled  to  huve  their  cases  presented 
in  such  a  way  that  the  evidence  will  be  considered  by  juries,  f i ee 
and  clear,  of  any  prejudice  created  in  their  minds  by  reason  of  any 
unwarranted  assault,  made  upon  the  witnesses  in  the  case* 

In  view  of  the  . ecord  in  this  proceeding,  we  axe  of 
the  opinion  the  jury  was  not  in  that,  frame  of  mind  that  they  could 
fairly  and  impartially  consider  the  evidence,  presented  for  their 
consideration. 

The  judgment  is  the  ef ore  reversed  and  the  cause  is 
remanded  for  another  trial. 

-eve  sed  and  nemandedo 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  \  SSl        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affixlhe  seal  of 

said  Appellate  Court,  at  Ottawa,  this _   /  7^^L day  of 

-^ fj'^tf/*!^ '.— JrjXhe  year  of  our  Lord  one  thousand 

nine  hundred  and  twei 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illino  is : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding-  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  towit: 
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Laura  Atffdensprihg, 
appellee, 
vs . 

Herman  it.  Aufdenspring , 
appellant , 


Appeal   from  the   Circuit   Court 
of  Winnebago   County. 

2^9  T  ft. 


Jett,    J. 

On  March  29,  192,3,  appellee  filed  her  bill  for  separate 
maintenance.   Appellant  a  swered  and  iiliei  *'^-s  cross-bill 

charging  appellee  with  extreme  and  repeated  cruelty  and  pra  - 
ed  for  a  divorce.   Answer  to  cross-bill  and  replications  were 
filed  and  the  cause  was  heard  bj  the  chancellor  and  a  decree 
rendered  dismissing  the  cross-bill  for  want  of  equity,  finding  that 
appelee  was  living  separate  and  apart  from  appellant  without 
her  fault,  awarding  to  her  the  custody  of  their  minor  child, 
Robert  Jerome  Aufdenspring,  ten  years  of  age  and  allowing  her 
for  her  separate  maintenance  the  sum  of  $145.00  per  month,  the 
same  to  be  paid  in  installment  so  f  $72,50  on  the  second  arid  seven- 
teenth day  of  each  month.   From  this  decree  appellant  brings  the 
record  to  this  court  for  review.   It  is  not  argued  that  the 
chancellor  erred  in  dismissing  the  cross-bill  but  it  is  insistea 
that  the  decree  is  erroneous  for  the  following  reasons,  viz:  (I) 
That  there  is  no  provision  in  the  deeredd  for  appellant  to  visit 
his  child  or  have  him  in  his  custody  at  any  time:  (2)  That  the 
evidence  is  insufficient  to  warrant  the  court  in  finding  that  a 
appellee  was  living  separate  and  apari  f rom  appellant  without 
fault  on  her  part;   and  (6)   That  the  allowance  of  $145.00  per 
month  is  excessive. 

The  answer  of  appellant  stated  that  he  was  living  at  a 
hotel  in  the  ei£y  of  Rockford;  that  his  business  compelled  him 
to  be  away  from  home  all  day  and  many  times  until  late  in  the 
evening  and  it  would  be  better  for  his  child  to  remain  with  his 
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mother.   Appellant  can  not  therefore  oomplain  of  that  portion  of 
the  decree  which  awards  the  custody  of  the  minor  son  to  appelee 
inasmuch  as  appellant  is  granted  the  privilege  of  enjoying  his 
society  and  company  on  Sunday  afternoons.   It  is  therefore  not 
necessary  to  further  consider  the  first  assignment  of  er.  t . 

The  evidence  shows  that  the  parties  hereto  were  married  in 
July  1908  and  liver  together  until  March  26,  1923.   The  trouble  be- 
tween them  started  1  ng  prio-  to  their  separation  and  probably  had 
its  inception  at  the  time  appellee  found  a  letter  directed  to  appell- 
ant from  another  woman.   The  day  preceeding  their  separation  appellee 
phoned  appellant  with  reference  to  renting  the  lower  flat  of  the 
building  in  which  they  lived.   The  parties  do  not  agree  as  to  the 
details  of  the  conversation  but  according  to  appellee,  upon  appellant's 
arrival  at  home  for  dinger  she  inquire-  of  him  what  he  meant  by  talk- 
ing to  her  the  way  he  did  over  the  phone  and  he  replied,  "I  have 
decided  to  have  my  freedom  and  peace  of  mind  and  I  am  going  to  get  a 
divorce  and  I  have  put  it  in  the  hands  of  my  attorney."   This  c  )  ver- 
sation  is  not  denied  by  appellant  but  he  insists  that  7/her  he  came 
home  appellee  was  angry,  called  him  a  riar  and  a  sneak  arid  at^ucii 
him  in  the  face  and  scratched  him  six  or  seven  times.   The  parties 
had  dinner  togethei  but  shortly  thereafter  appellant  left,  returning 
home  late  that  evening  and  retired  without  seeing  his  wife.   The 
following  day  they  had  breakfast  and  dinner  together  but  little,  if 
any  thing, was  said  and  appellant  returned  home  during  the  afternoon 
while  appellee  was  absent,  secured  his  clothing  and  the  parties  have 
not,  since  that  time, lived  together.   There  is  considerable  c  nfliet- 
ing  evidence  and  it  is  apparent  thai  there  had  been  quarreling  between 
the  parties  for  some  time.   Appelle:  perhaps  is  not  wholly  blameless. 
There  were  sallies  of  passion  on  her  part  and  the  use  of  language 
which  can  not  be  approved.   She  is  probably  a  woman  of  nervous  temper- 
merit  and  jealous  disposition  and  her  treatment  of  appellant  has  not 
always  been  marked  by  kindness  and  .  if el^  affection  but  there  i*i  noth- 
ing in  the  evidence  which  justifies  the  conduct  of  appellant  in  leaving 


loq    *exl*  lo  nxalc  i&i&Ai   *oxi  xiao  *naIl9qqA      .isdtoa 

eeleqqa  o*  aoa  loala   oxl*  1      ^botsuo  9xi*   ebia..a  rloxrlw  es'iQQb   edi 

8i;  lo   9;§9lxvxiq    eiii   L9*iiei8   ax    taaLLeqqa  ea   rfoxjif-aaaJ 

toa  6i  jleiedi   -j.1   *I      ,axiooxri9*la    gabJurS  no   \;aaqxaoo  zhib  ^*9io0s 

.19  lo  Jjioauigicjaa    *aixl  axl*   isWaaoo  i9xi*ii/l   o*   \;iaB8909f 

ai  beixiaai  9i9w   o*9i9xl   39X*iaq   9x1*  *axi*   awoxfe  gonsfilve  9xiT 

-9cf  9ldtroi*   9xiT      #£*€!    ,3S  xi«?aM  Litou  i9xi*9^o*   x,9vxl  Jbxia  80ei  ^Ixrl 

X>axi  \Iofadoic.    ins  noi:*siaq9a  ixsxi*   o*    ioliq   3x1  I  x>9*ia*a  xaaxi*  C99W3 

-Ilgqqa   o*   betoeiib  19**91  a  baud!   gellei. ca  9inx.*   9x1*   *b  aoi*q90xix   a*J 

99ll9q(je  noitaaaqee  ix9d*  gxixx)9909iq   -^af)   9xlT      .aamow  i9xf*ona  moil  *ru 

sdt  1:   fall  lewol   gxi*  sax*xi9i   o*  90x1919191  xi*±w  *riBll9qqa  baaodc 

gxi*   o*   aa  9913a  toa  ob  B9£*iaq  9rfT      .beviL  \edf  rloxxiw  ai  snlMxxK 

5ll9qqa  noqij  ,  99ll9qqa   o*  gnxJaioooa  tad  aox*33i9vxroo   9x1*  lo   8lia*9J 

tnaem   9rf   *arfw  mid  lo  :  aixxxpnl   axl  8  reaaib  iol  9atoxl  *a  laviiu 

9vaxf   I"    tbei£qei  9x1  k«  9noxfq   9rit  i9vo  Jbxi)  9x1  y;bw  ©xfd"  igrf  o*  3x1. 

a  *©3    °*  SCX0S  tfie  I   ^ns  bs±m  lo   ooasq  Jbia  moJb9©*il  \m  evari   o*  IcefixoeJ 

-19TT-0   elxiT     " .\sn.iotta  ^jn.  lo  bJdxibxI   9x1*  ai   ft   *uq    9varf  I  baa  eoioviJ 

©cnao  axl  tiethi  t&lmal   id   fud  fotali^qqa  \d  beia^b   ton  ex  xiox*ai 

tfo  s  4a9na   a  Jbxis  tail   a  erixxi  i,9lIeo    ,^isiib  saw  eefleoqa  ©xrtoj 

39x*i£  -  xxl  bedoieioe   baa  90al   9Xl*  ai  mil 

3xixnixr*9i    ,  *l9l   Jnallaqqa  i9tlaeiaxi*  v£*i  oxia   *ud    ,9x1*9*0*  teaaib  bax 

9xlT      .«lxw  axri  ^fixsae   *xroxi*xw  beiitei  baa  %aiaeve  *axi*   9*al  9inoj 

11    ,  ©£r;rxf   *c/d  1911*930*  igaxixJb  ixia  *8al3ta9icf  Jbaxl  ^exf*  \ab  ^xslwollo' 

nooai9*la  9x1*  %,aiiub   emod  bears* a?   Jxiall9qc;a  baa  bias   BS..fsnxxi*  \ai 

9V3xi   89i*iaq   9x1*   baa  3nixl*oIo   axri   beiuosH    ,  tasade   aew    99lleqqe  9lxxli 

-.toxllci   o   9ltfaioJb±axioo   ax   8-.9dT      .19x1*930*  Jb9VXL,9   x*   *axl*  9onls    ,*oj 

xi99w*9<J  3Kil9iiax;p  n990'  Jbaxl   9i©xl*    laxf*  *n©iaqqa  ex   *i  baa  eoaebtre  gn. 

.83919X031x1  \£Lodii  *on  8i   exiad'ieq    ->9ll9qqA      .9^1*   ou  a   10I   a9i*iaq   9x1, 

9saxrsnal   10  98xx  axl*  fixia  *iaq   "ted  ao  nolaaaq   lo   89iIIae  919W  918x1' 

D        an  lo   iisnow  a    ^Icfadoiq   al   9x12      .bevoiqqa  ed  *oa  xiao  doxdi 

*oxi  aaxl  *nall9qqa  lo   *ii9m*B9i*  ri9Xl  Jbna  nol*x£iOqalf>   axrolaat  baa  taei 

-xi*ox]    U   9i9xl*   *xrcf  xxox*09'ila  ^Xeli      Lna  as9ai)nii  ^d  !>92liBia  xio9d  s^awlj 

grtiva9l   nx   *nall9qqa  lo   *oxibaoo   9xf*    a9xlx*axri  rioxxlw  9oxi9X)xtc»   9x1*  ai  %a. 


his  home  and  his  child. 

We  are  convinced  that  appellant  had  made  up  his  mind  to  secure 
his  freedom.   He  admitted  that  on  two  or  tfcuet  different  occasions  he 
had  told  his  wife  he  wanted  a  divorce  and  after  the  hill  in  this  cat»e 
had  "been  filfid  and  just  prior  to  the  hearing  he  sent  word  to  his  wife 
that  if  she  woulda^i^-ior  a  divorce  he  would  not  appear  against  hei  . 
The  chancellor  heard  and  saw  the  witnesses  and  he  waa  far  more  able 
than  we  are  to  perceive  the  motives  and  conduct  of  the  parties  and 
while  the  evidence  is  conflicting  it  sustains  the  finding  and  decree 
of  the  court  that  appellee  is  living  separate  and  apart  from  appellant 
without  her  fault. 

It  is  next  insisted  that  the  award  of  $145.00  per  month  to 
appellee  for  the  support  and  maintenance  of  herself  and  minor  child  is 
excessive.   It  is  not  quite  cleartfrom  the  record  whether  appellant  v 
receives  $290.00  per  month  and  in  addition  an  expense  aeeount  of  $15.00 
per  month,  or  whether  his  salary  exclusive  of  his  expense  account,  is 
$275.00  per  month.  At  the  time  appellant  left  he  only  took  from  thei? 
home  his  clothing  leaving  with  appellee  all  the  furniture  and  belong- 
ings of  this  home,  together  with  $c.50.00  which  had  been  invested  in 
bonds  and  War  Savings  Stamps.   This  sum  represented  all  of  their  saving- 
ings  except  a  contradt  for  the  purchase  of  a  lot  in  Florida  upon  which 
$300.00  had  been  paid  in  December  1921.   This  was  an  installment, 
contract,  made  to  both  parties  and  provided  for  the  payment  of  $15.00 
per  month.  Under  the  decree  it  was  ordered  that  appellee  should  retain 
the  custody  of  the  securities  and  directed  that  one-half  the  income 
derived  therefrom  should  be  retained  by  appellee  and  the  remaining  one- 
half  turned  over  to  appellant;   that  the  agreement  for  the  Florida 
land  should  be  delivered  to  appellant,  but  the  interest  of  the  parties 
should  remain  the  same  as  shown  by  the  agreement  and  in  the  event  of  a 
sale  of  said  premises  the  proceeds  should  be  divided  equally,  first 
allowing  t  appellant  all  payments  made  by  him  under  the  terms  and  pro- 
visions of  said  agreement  after  the  entry  of  the  decree  herein. 

The  amount  of  alimony  to  be  allowed  in  a  separate  maintenance 
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suit   is   to   determined   in  the    same    ma    aer  as   in   a  oase   for  dive    oe. 
Sarding  vs  Harding   180   111.    481.      Decker  vs  Decker  f$   279   111. 
300.      There    is  no    inflexible    rule  by  which  the  amount   of   separate 
^ainetenance   can  be   fixed  but    it    rau        be   detei     i  the   facta      ad 

circumstances   of  each  case.      "The   amount  allowed  a  wife   for   sepa 
maintenance   or  alimony  varies   from  a   bum  sufficient   to  meet   the  actual 
tilts   and  necessities    of   the  wife,    tc    a  third  and  even  a   in  If     f  the 
income    of   the   husband."      Decker   vs   Decker,    supra.      '"The   am  u   t    cf 
alia   ny  to  be   allowed  a  wife   depends   not    only  upon   the    question   of  the 
li.se   nduct    of   the  husband  but   also  upon   the  matter   cf  their    pre  perty 
aiid   income,    their  ages,    health,   past   and  present   hahits,    social,    con- 
ditions  a^.id  circumstances  and  upon  I    e    further   question   whether   or  not 
the-e   are  children  dependent  upoj     c    c    or  both   of  them  foi    support,    a:  d 
the  amount   required    therefor  by  each  party.      The  amount   allowed  a 
wife   for  alimony  varies   from  a  sum  sufficient   to  meet    the  actual   wants 
ard  necessities   of  the    wife,   to  a  third   or  more   of  the  husband's   income," 
(Jilbe- t   vs   Gilbert   305   111.    216. 

In   Williford  vs   Williford  162   111.   £i.op.    £4,    the  evidence 
shewed  that  the    husband  was   receivi  lg  a   sal  ry  cf  .122500.00  and   i  as   the 
owner   cf  £2000.00  wcrth  of    >ersonal    property  and  it  was   held  that  an 
allowance   to   the   wife    of  the  use   of   the  homestead  which  the  husband 
owned  and  an  award   of  £60.00   permonth  for   the   support    of   herself  and 
two   minor   children  was  not   excessive. 

In  Johnson  vs  lohnscn  125   111.    510,    it    ap  that   the 

husband  was   the   owner   cf   property  valued  at  |50,000.00  and  had  a   fexed 
In  ual   income   cf  ££00000     £3000.00  and   it  was   held  that  an  award   of 
$80.00   per  month  was   not   excessive. 

In  Porter  vs  Porter   162  111.   398,   it  appeared   that  the 
lasband  owned  unincumbered     property   of  the  value   of   at   least   \ 40,000.00 
and  in  addition  thereto    fed  an   income   from  his    livery  business,   and   it 
was   held   that  an  allowance   of  £760.00  a  year  was   not   excessive. 

An  allowance   for  separate   maintenance   rests   in  the   judicial 
discretion   of   the   canceller,    the    excercise    of  which  is   reveiewable,   but 
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a  decree  fixing  the  amount  will  not  be  disturbed  unless  there  is  a 

decided  difference  of  opinion  between  the  lower  and  the  reviewing  court. 

An  Appellate  Court  is  only  justifie  L  in  interfering  with  the  allowance 

made  by  the  lower  court  when  it  is  clearly  apparent  that  an  unjust 

allowance  has  been  made.   This  rule  has  been  frequently  recognized.   Iil 

Foote  vs  Foote,  22  111.  425,  the  Supreme  Court  increased  the  amount 

allowed  the  wife  for  her  support  from  $500.00  to^^OO.OO  per  annum  and 

in  addition  allowed  her  for  the  support  of  two  minor  children  whose 

custody  had  been  awarded  to  her,  the  further  sum  of  $400.00  per  annum. 

It  appeared  in  that  oase  that  the  annual  income  of  the  husband  was 

$2500. 00  which  was  ten  per  cent  of  the  value  of  his  personal  property. 

In  Harding  vs  Harding,  Supra,  the  Supreme  Court  modified  the  decree  of 

the  lower  court  and  decreased  the  alimoaoy  allowed  the  wife  from  $6400. 

00  per  annum  to  $300.00  per  month. 

In  Aurand  vs  .aurand,  55  111,  Ap  >.  462,  the  Appellate  Court 

of  the  First  District  held  that  an  award  of  $50.00  per  month  was 

it 
excessive  and  reduced  %i  to  $30.00  per  month,  it  appearing  that  the 

husband  was  a  railway  conductor  earning  $125.00  per  month  and  the  owner 

of  unproductive  land  valued  at  $1350.00.   This  judgment  of  the  Appellate 

Court  was  subsequently  affirmed  by  the  Supreme  Court.  Aurand  vs  Aurand, 

157  111.  321. 

In  Cash  vs  Cash,  180  111.  App.  31,  it  appeared  that  the  net 
value  of  the  property  of  the  husband  was  approximately  $70000.00;  and 
that  his  income  was  $1800.00  per  year$  the  Appellate  Court  reversed  a 

irding  the  wife  $120.00  per  month,  and  held  that  alimony  ex- 
ceeding $50.00  to  $75.00  per  month,  would  not  be  justified.  An  allowa- 
nce of  $75>00  per  month  was  subsequently  affirmed.   Cash  vs  Cash,  194 
111  Apj.  144. 

Appellant  has  turned  over  to  his  wife  all  of  his  household 
furniture  and  belongings.   His  enti  e  savings  with  the  exception  of 
his  interest  in  a  lot  in  Florida,  upon  which,  under  his  agreement  of 
purchase,  he  is  compelled  to  pay  flo.OO  per  munth,  has  been  placed  in  Uh 
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the  control  of  his  wife  and  she  ia  to  receive  one-half  of  the  income 
therefrom.   If  his  salary  is  #290. 00  per  month  he  is,, compelled  to  pay- 
appellee  one-half  thereof.   We  are  convinced  that  the  amount  allowed 
appellee  is  rather  high  hut  as  this  is  not  a  final  order  hut  is  suhject 
to  modification  and  Id  order  to  settle  the  controversy  "between  the 
parties  we  prefer  to  affirm  the  dec  ee  as  entered  hut  express  the 
opinion  that  the  chancellor  should  make  such  a  reduction  in  the  amount 
of  separate  maintenance  awarded  appellee  as  the  evidence  from  time  to 
time  justifies,  and  as  is  reasonahle  and  proper.   The  chancellor  is 
given  authority  under  the  law  to  so  modify  the  decree.   Loughi  vs  Loughi 
193  111.  App.  21-22. 

Decree  is  affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  I  Sb'         I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this — >K?  -ffi\. day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  t\v 


of  the  Appellate  Court. 


/rr  m  ^  — 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty- three ,  within  and  for  the  Second  District  of  the  State 
of  Illinois : 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Pres iding  Jus t i ce . 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7271  Agenda  38 

George  P.  Patterson, 
Administrator  of  the 
Estate  of  Thomas 
James  Monilaw,  deceased, 
Appellee , 

TS 

Elgin,   Joliet   and  Eastern 

Ircwpois   County 
Hallway  Company  (j 


Ap  >eal  from 
Circuit  Court   of 


Appellant 
Jett,   J. 


tC  O  d*  l.n 


This  is  ail  action  "brought  by  George  F. 
Patterson,  Administrator  of  the  estate  of  Thomas  Janes  Monilaw 
deceased,  appellee,  against  Elgin,  3>  liet  and  Eastern  Railway 
Company,  appellant,  for  damages  clai  ed  to  have  been  sustained  he- 
cause  of  the  negligence  of  appellant  in  operating  one  of  its  freight 
trains  over  a  public  crassing  where  appellee's  intestate  lost  his 
life.   A  trial  of  the  cause  was  had  and  the  jury  found  in  favor  of 
appellee  in  the  sum  of  yBOOO.OO.   Motion  for  a  new  trial  was  made 
and  overruled;   judgment  was  rendered  on  the  verdict  of  the  jury  fox1 
said  sum  and  the  record  is  brought  to  this  court  by  appeal  for 
review. 

There  are  four  counts  in  the  declaration. 
The  first  charged  general  negligence;   the  second  that  no  bell 
was  rung  or  whistle  sounded;   the  third  alleged  the  violation  of 
the  speed  ordinance  of  the  village  of  Milford;  the  fourth  count 
charged  that  the  crossing  was  a  dangerous  one  because  of  structures 
and  obstructions  adjacent  to  the  railroad  tracks  and  that  appellant 
permitted  same  to  remain  unprotected  and  unguarded  without  reason- 
able warning  to  travelers. 

Appellant  demuned  to  the  declaration  and 
the  demurrer  was  sustained  ao  to  the  third  count  and  overruled  as 
to  all  others.   The  case  went  to  the  jury  on  the  first,  second, 
and  fourth  counts  and  the  plea  of  the  general  issue  with  the  result 
as  heretofore  stated. 

On  October  22,  1921,  at  three  o'clock  P.  M. 
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Princeton  University  was  to  play  football  with  the  University  of 
Chicago,  at  Princeton,  New  Jersey.   For  the  purpose  of  making  the 
trip  of  about  900  miles  to  witness  the  game,  six  students  from  the 
University  of  Chicago  namely,  Thomas  J.  Monilaw,  Louis  C.  Koberts 
Jr.,  Harold  M.  Skinner,  Stanwood  Johnson,  H.  G.  Hopkins  and  '..alter 
Reckless  secured  a  second  hand  Buick,  seven  passenger  automobile 
of  the  1915  model.   The  six  students  left  Chicago  in  the  automobile 
in  the  afternoon  of  October  £0,  1921,   There  is  some  question  as  to 
the  exact  hour  they  did  leave.   From  Chicago  they  travelled  south 
over  Dixie  Highway.   Monilaw,  appellee's  intestate  (frove  the  car 
from  Chicago  the  first  ^0  miles  and  just  before  reaching  V.atseka, 
twelve  miles  from  the  scene  of  the  accident  Hopkins  took  the  wheel 
and  drove  the  balance  of  the  distance. 

As  the  car  in  which  the  students  were  riding  app- 
roached the  railroad  crossing  bet^eo:-  a  quarter  and  a  half  a  mile 
beyond  the  corporate  limits  of  the  village  of  Milford,  in  Iroquois 
County,  it  came  in  contact  with  a  freight  train  of  the  appellant 
company  and  as  a  result  of  the  collision  Monilaw,  Skinner,  Johnson, 
and  Hopkins  were  killed,  feckless  suffered  personal  injuries  and 
Roberts  escaped  without  any  injury. 

In  each  count  of  the  declaration  it  is  averred 
that  Monilaw  was  a  passenger  and  waL  in  the  exercise  of  due  care 
and  caution  for  his  own  safety  at  and  before  the  time  of  the 
accident.   In  order  to  determine  whether  or  not  Monilaw  was  travel- 
ling as  a  passenger  as  contended  by  appellee,  it  will  be  necessary 
to  lock  to  the  testimony  of  the  two  survivors  of  this  unfortunate 
occurrence,   ixoberts  among  other  thirgs  testified,  "I  recall  the 

automobile  trip  taken  in  uctober  1921,  it  was  October  £0;  I  started 

S 
in  the  afternoon  of  that  date  with  the  youn  men  on  an  automobile 

trip  to  Princeton  I<ew  Jeraey;   we  sttirte^.  with  a  sevex^  passenger 

1915  Buick,  six;  it  was  purchaser  oj   xieckless,  Hopkins  and  Johnson; 

there  had  been  some  money  chipped  in  by  us  to  defray  expenses  and 

to  go  on  part  of  the  payment  of  the  car,  but  the  balance  cf  the 

money  ..as  paid  by  these  three  men;   I  paid  some  in  to  guy   for 

expenses  and  purchase  price;   the  money  for  expenses  was  mostly 
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that  which  came  frcm  Monilaw;  "because  he  had  not  chipper  in  any  money 

on  the  car.   We  were  going:  to  use  the  money  he  had  and  some  :f  ur 

money  that  we  had  already  put  together.   Monilaw  kept  the  rert  of  the 

money.  After  the  accident  I  removed  that  money  from  his  bod;, ;  the 

money  was  a  eommon  fund,  the  major  part  being  given  by  Monilaw,  the 

expenses  were  to  pro-rated;  it  was  intended  on  returning,  to  sell  the 

car  and  divide  up  what  we  had  among  all  of  us;   we  were  to  travel  out 

there  together  and  come  back  together;  the  driving  was  to  be  done  by 

all  of  us  in  shifts,  with  the  exception  of  feckless,  whc  hadstipulated 

want  ' 

he  did  not  ^aojs  to  drive;  only  Hopkins  and  Monilaw  had  actually  done 

^^0af   the  driving,  and  Hopkins  was  at  the  wheel  at  the  time  of  the 

accident;   we  figured,  on  fcurty-j^oa:  hours  for  the  drive,  it  was  not 

our  intention  to  stop  for  rest,  as  we  were  going  to  drive  in  shifts; 

the  highest  spe^d  was  ma.de  someti  e  during  Monilaws  driving,  about 

fifty  miles  ^tiSth-our." 

Eeckless  testified,  "I  first  saw  the  Buick  car  in  the  after- 
noon about  COO,  all  six  boys  were  with  me;  the  car  was  purchased 
jointly  by  all  six  boys,  but  there  were  three  of  us  who  over  81,  who 
signed  the  notes  for  the  car;  no  individual  member  would  take  the 
responsibility  himself  to  pay  for  the  whole  car;  the  buying  of  the 
car  was  a  joint  affair  between  the  six  of  us;   the  drive  we  were  to 
undertake  was  a  joint  enterprise  between  us  six;   the  expenses  were 
to  be  pro-rated  between  the  six  of  u.  as  far  as  possible  including 
the  car;  we  were  going  to  try  and  get  rid  of  it  when  we  came  back." 

In  view  of  the  facts  as  disclosed  by  this  record  we  are  'f 
the  opinion  the  automobile,  in  which  the  trip  was  tc  be  mads  to 


^uceton,  was  purchased  for  and  in  behalf  of  the  six  boys.  Although 
reckless,  Hopkins,  and  Jo hate on  executed  the  notes  for  the  purchase  of 
the  automobile  the  six  young  men  were  equally  interested  in  the  car. 

The  expenses  of  the  trip  wore  to  be  borne  equally  by  the 
members  of  the  party.   Monilaw  had  mere  cash  than  either  of  the, boys 
and  was  tc  pay  the  expenses  cut  of  his  money,  and  money  that  had  been 
given  to  him  by  seme  of  the  members  of  the  party,  and  tc  keep  account 
of  the  expenses  and  upon  the  return  to  Chicago  the  automobile  wa^  to 
be  sold,  the  proceeds  of  the  sale  were  to  be  applied  upon  the  expenses 
of  the  trip. 
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when  Monilaw  surrendered  the  wheel  to  Hopkins  after  driving  the  first 

80  miles  he  got  in  the  back  seat  with  Koberts  and  Reckless.   Skinner 

was  sitting  in  the  bottom  of  the  car.   Very  shortly  after  this  change 

in  drivers  was  made  they  attempted  to  cross  the  tracks  of  the  railroad 

company  over  which  appellant  was  operating  its  train. 

The  declaration  when  considered  in  the  light  of  the  facts 

in  this  cause  indicates  it  was  a  studied  effort  on  the  part  of  appellee 

to  avoid  the  necessity  of  averring,  that  the  driver  of  the  automobile 

was  in  the  exercise  of  due  care  and  caution.   This  is  shown  by  the  fact 

that  the  declaration  and  each  count  thereof  elvers  that  Monilaw  was  a 

passenger  and  does  not  aver  that  the  driver  was  in  the  exercise  of  due 

caution. 
care  and  eat      If  Monilaw  was  a  passenger  it  was  unnecessary  to 

aver  that  the  dritfer  exercised  due  care  because  a  lack  of  such  care 

could  not  be  imputed  to  Monilaw. 

Monilaw,  was  not  a  passenger,  as  shown  by  the  evidence. 

He  was  engaged  in  a  joint  enterprise  with  okinner,  Johnson,  Hopkins, 

neckless  and  Koberts.   There  were  no  invited  guests  in  this  party. 

All  of  them  were  equally  interested  in  ■£&£&  trip,  this  being  so,  it 

was  necessary  for  the  declaration  to  aver  that  the  driver  was  in  the 

exercise  of  due  care  and  caution  at  the  time  of  and  immediately  before 

the  injury,  that  occasionea  the  death  of  appellee's  intestate. 

It  was  also  necessary  to  prove  due  care  on  the  part  of 
Monilaw.   The  declaration  did  not  ^ver  due  eare  upon  the  part  of 
the  drifer  at  the  time  of  the  collision  and  the  evidence  is  silent 
on  the  question  of  due  care  on  the  part-of  Monilaw. 

The  rule  adopted  in  this  3tate  and  approved  bt,  repeated 
decisions  requires  the  plaintiff  in  a  personal  injury  case  to  £>rove 
that  the  person  injured  was  in  the  exercise  of  due  care  at  the  time 

he  sustainea  the  injury  for  which  damages  are  sought,   ^here  the 

and 
injury  results  in  deathAthe  suit  is  brought  by  a  personal  represent- 
ative the  personal  representative  must  show  that  the  deceased  exercised 
ordinary  care  to  avoid  the  injury,   x'etro  vs  Hines,,  E99  111.  236-238, 
and  cases  therein  cited. 

By  reason  of  the    conclusion  we   have   reached,  it   is 
unnecessary  to   discuss   any  of  the   other   questions   raised  and  argued. 
We  are,    of  the  opinion  that  the    judgment    in  this   cause   cannot   be 
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sustained.   The  judgment  of  the  Circuit  uourt  of  Iroquois  County  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  j  Sb'         J.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this_  >"B  -£^-_ — day  of 

in,  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty 


of  the  Appellate  Court. 
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General  No.  7521.     dt*  I  •^fendYNTsF 

0?T&*«r  Term  A.  D.  ~T-ft33^  __ 

George  W.  Cunningham,  et  al.,  Appellees. 


V  ■■" 

TJnitprl    Statpc   T?irIoli+,r    ~„J    n., i—    ^ 


VS. 

United  States  Fidelity  and  Guaranty  CompanyT 
Appellant. 

Appeal  from  Champaign 
HEARD,  P.  J. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellees against  appellant  for  $5000.00,  debt,  to  be  satis- 
fied upon  the  payment  of  $5000.00,  damages,  in  an  action 
of  debt  brought  upon  a  bond  given  by  appellant  to  in- 
demnify appellees  against  loss  through  acts  of  fraud  or 
dishonesty  committed  by  James  L.  Naughton  as  cashier 
of  the  Illinois  Bank  of  Champaign,  Illinois,  a  bank  oper- 
ated by  Appellees. 

Appellant  contends  that  the  instrument  sued  upon 
is  not  a  bond,  but  is  a  limited  sealed  contract  to  indem- 
nify or  reimburse  on  the  happening  of  a  condition  pre- 
cedent and  that  the  damages  arising  out  of  a  breach 
thereof  are  unlimited  damages  for  which  an  action  of 
debt  will  not  lie.  As  to  the  first  proposition  that  the  in- 
strument in  question  is  not  a  bond,  it  is  sufficient  to  say 
that  it  is  an  instrument  under  seal,  prepared  by  appell- 
ant and  in  the  instrument  itlself  it  is  twelve  times  called 
a  "bond."  Bonds  of  this  nature  are  to  be  construed  as 
contracts  of  insurance  under  seal  and  treated  as  such. 
U.  S.  Fidelity  Co.  v.  First  National  Bank,  233  111.  481; 
Lesher  v.  U.  S.  Fidelity  Co.  239  111.  509. 

In  11  Enc.  of  PL  &  Pr.  377,  it  is  said.  "Debt  and 
covenant  are  the  appropriate  form  of  common  law  act- 
ions on  policies  under  seal.  Assumpsit  will  not  lie  in 
such  cases  unless  there  is  a  new  consideration,  or  unless 
permitted  by  statute.  Debt  or  covenant  will  lie  on  a 
policy  under  seal  renewed  in  accordance  with 
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its  terms  by 
endorsement  or  receipt  not  under  seal." 

In  18  C.  J.  pg.  4,  it  is  said  upon  the  subject  of  the 
action  of  debt.     "The  action  will  lie  only  for  the  recov- 


ery  of  a  sum  certain  or  a  sum  readily  redu- 
cible to  a  certainty  from  fixed  data  or  agree- 
ment or  by  operation  of  law,  as  distinguished 
from  unliquidated  or  unascertained  damages.  While 
some  confusion  as  to  what  constitutes  a  sum  certain  lias 
arisen,  probably  caused  by  the  use  of  such  terms,  as 
'eo  nomine,'  'in  numero'  and  'unliquidated  damages,'  yet 
it  is  clear  that  the  action  will  lie,  although  the  sum  due 
has  not  been  ascertained  at  the  time  the  action  is 
brought,  or  although  the  amount  may  depend  upon  a 
finding  of  the  jury,  as  where  the  action  is  on  a  quantum 
meruit,  for  work  and  labor,  materials  furnished,  and 
the  like." 

Even  if  appellees  had  made  a  mistake  as  to  the 
form  of  action  it  cannot  now  be  questioned  for  the  rea- 
son that  "an  irregularity  or  mistake  in  the  form  or  theory 
of  action,  or  as  to  the  kind  of  proceeding  which  plaintiff 
has  instituted,  in  order  to  obtain  relief  is  waived  by 
pleading  to  the  merits  or  proceeding  to  trial  without 
objection"  31  Cyc.  730. 

Appellees  conducted  a  large  supply  store  for  stu- 
dents situated  in  the  City  of  Urbana  opposite  the  cam- 
pus of  the  University  of  Illinois.  This  store,  known  as 
the  U.  of  I.  Supply  Store  and  also  as  the  'Co-Op"  in  the 
period  from  1915  to  1920  did  a  very  large  business;  em- 
ployed on  the  average  15  to  20  clerks  at  a  time  and  some- 
times took  in  as  much  as  $20,000.00  a  day.  It  was  sit- 
uated on  a  corner  with  four  entrances  opening  on  two 
streets  and  an  alley  and  was  usually  crowded  with  cus- 
tomers^ 

Appellees  in  1915  entered  into  an  arrangement  with 
the  First  National  Bank  of  Champaign,  established  a 
private  bank  in  the  store,  called  it  the  Illini  Bank  antt 
began  to  accept  deposits.  With  students  constituting 
the  majority  of  its  customers,  the  deposits  of  the  bank 
grew  rapidly  running  up  as  high  as  $200,000.00,  and  the 
number  of  depositors      increased   enormously     until   in 
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1920  when  it  ceased  operations. 

For  the  use  of  the  bank  a  small  space  about  twelve 
by  fifteen  feet  was  partitioned  off  from  the  general 
store  room.     Through  this  partition  two  doors  at  either 


end  gave  access  to  the  store.  They  were  never  locked. 
In  the  partition  facing  the  store  room  were  three  teller 
windows.  Behind  the  windows  was  a  long  shelf  for  the 
tellers  and  beneath  the  shelf  at  each  window  were  cash 
drawers  unsupplied  with  locks.  In  the  bank  was  a  roil 
top  desk,  a  typewriter  desk,  a  table,  a  metal  safe  cabi- 
net, for  books  and  a  large  safe  on  wheels.  The  cabinet 
was  locked  with  a  combination  lock.  The  outside  door 
of  the  safe  was  locked  with  a  combination  lock,  the  thin 
inside  doors  with  a  key.  Within  the  inside  doors  was  a 
small  vault  about  six  inches  by  six  inches  by  fifteen  inch- 
es in  the  dimensions  secured  by  a  time  lock.  Both  the 
books  of  the  store  and  of  the  bank  were  kept  in  com- 
partments in  the  cabinet  and  in  the  safe.  The  unde^- 
posited  money  of  the  store  was  kept  in  the  safe.  The 
money  of  the  Illini  Bank,  not  required  for  daily  use  ana 
not  deposited  in  the  First  National  Bank,  was  kept  in  the 
drawers  at  the  teller's  windows  and  in  the  vault  in  the 
safe.  It  sometimes  overflowed  into  the  other  compart- 
ments. The  cabinet,  the  safe  and  the  vault  were  usual- 
ly unlocked  at  eight  o'clock  in  the  morning  and  remain- 
ed unlocked  throughout  the  day. 

Excepting  the  cashier,  the  bank  was  operated  by 
student  employees  who  attended  classes  and  gave  to  it 
only  part  of  their  time.  Normally,  while  the  University 
was  in  session  the  bank  required  the  services  of  three 
tellers,  sometimes  a  fourth,  and  as  each  teller  worked 
only  part  of  the  time  four  or  five  employees  were  re- 
quired to  fill  the  positions.  The  number  of  employees 
varied,  the  number  sometimes  running  as  high  as  18. 
All  had  access  to  the  cabinet  and  safe  and  the  vault. 
The  tellers  continuously  throughout  the  day  used  the 
vault  in  putting  away  large  deposits  or  in  obtaining  re- 
serves for  use  at  their  windows.  The  bookkeeper  and 
stenographer  of  the  store,  at  least  two  in  number,  and 
the  bookkeepers  of  the  bank  used  both  cabinet  and  sale 
in  storing  and 
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removing  the  books  of  account  in  the  daily 

conduct  of  the  business.     No  check  of  money  was  taken 

when  one  part  time  teller  relieved  another.     There  were 

no  cages  or  other  divisions  seperating  the   tellers  and 


their  respective  cash  drawers  from  each  other,  or  from 
the  rest  of  the  bank.  The  janitor,  two  student  watch- 
men who  slept  in  the  bank  at  night  and  occasionally  ass- 
isted in  posting  the  books,  the  Cunningham  Brothers, 
two  or  three  store  and  two  bank  employees,  nad  keys  to 
the  store  building  and  access  to  the  bank.  Naughtln's 
back  was  to  the  safe  when  he  was  seated  at  his  desk. 
The  teller,  Jefferies,  the  Cunningham  Brothers  and 
Naughtin  all  had  the  combination  to  the  safe. 

On  the  morning  of  December  27,  1917,  W.  C.  Clif- 
ford, cashier  of  the  Ulini  Bank  went  into  the  army. 
About  8:30  o'clock  he  went  to  Naughtin  and  told  him  he 
was  to  take  charge  of  the  bank.  Clifford  was  leaving 
immediately  and  the  windows  of  the  bank  were  to  open 
within  thirty  minutes.  Naughtin  and  Clifford  hurrie-Jly 
counted  the  cash  on  hand  and  the  clearing  items  that 
were  to  be  collected  at  other  banks.  The  cash,  including 
cash  items,  checked  with  the  figures  which  Clifford  had 
placed  on  the  daily  sheet  as  indicating  the  cash  which 
should  be  on  hand.  Clifford  left  and  Naughtin  tooK 
charge  of  the  bank  and  from  that  time  until  his  dis- 
charge by  appellees,  he  had,  as  he  testifies,  "Complete 
charge  of  the  accounts  of  the  bank  and  no  one  else  nau 
supervision  over  the  doing  of  the  work  and  the  correct 
accounting  of  the  funds. 

During,  each  day  in  the  conduct  of  the  business  of 
the  bank  it  received  checks,  moneys  and  other  funds, 
and  paid  out  money  memoranda  being  made  of  the  de- 
tails of  the  transaction,  deposit  slips  operating  as  memo- 
randa of  the  deposits.  At  the  close  of  the  day  from  the 
memoranda  and  cash  on  hand  and  from  the  checks  that 
had  been  cashed  they  would  get  totals  of  the  amounts 
that  had  come  in  and  the  amounts  that  had  gone  out. 
Then  these  totals  were  entered  on  a  daily  cash  sheet. 
The  cash  sheets  have  debit  and  credit  columns.  The 
things  that  the  bank  received  to  its  benefit  were  totaled 
in  the  debit  column.     The  debit  side  is  made  up  from 
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the  aggregate  information  from  the  tellers  and  the  re- 
cords on  hand  and  similar  items;  the     totals    are  made 
from  the  memoranda  on  hand,  and  on  the  credit  side  are 
placed  the  deposits.     Then  the  two  sides  are  totaled;  the 


difference  found  which  added  to  or  taken  from  as  the 
case  may  be,  the  cash  on  hand  at  the  close  of  the  prev- 
ious days  business  would  leave  a  balance  which  repre- 
sented the  amount  of  the  cash  on  hand.  At  the  close  of 
the  day  all  writing  showing  the  different  items  of  the 
day's  work  would  be  put  together  with  a  rubber  band, 
dated  and  preserved.  Those  are  the  original  entries  of 
the  day's  transactions.  In  the  evening  the  daily  cash 
sheet  merely  contains  totals,  and  is  a  summary  of  the 
day's  transactions  taken  in  greater  part  from  the  daily 
memoranda. 

Some  question  having  arisen  as  to  the  correctness 
of  the  banks  accounts,  Prof.  H.  T.  Scovill  for  three  years 
professor  of  accountancy  of  the  University  of  Illinois,  a 
graduate  of  the  University  in  1908,  an  instructor  for  six 
years  and  a  certified  public  accountant  with  live  years 
continuous  service  in  Chicago  as  public  accountant  audit- 
ing the  accounts  of  industrial  plants  and  banks,  was  se- 
cured by  appellee  to  make  an  audit  of  the  banks  books 
and  accounts. 

Prof.  Scovill  began  his  audit  April  1,  1920  and  about 
May  30,  1920  he  submitted  to  the  proprietors  of  the 
bank  a  typewritten  report  of  nine  pages  single  spaced 
together  with  thirteen  schedules  designated  Schedules 
A  to  M.  This  entire  report  and  the  schedules  were  of- 
fered in  evidence,  but  were  objected  to,  and  Schedule  M 
was  offered  separately  and  admitted.  Prof.  Scovill  tes- 
tified that  the  data  shown  by  the  schedule  was  obtained 
from  the  cash  sheets,  and  that  it  correctly  sets  fortn 
what  is  shown  by  examination  of  the  same  cash  sheets 
as  to  the  matter  of  cash  shortages  and  overages  in  the 
accounts  of  the  Illini  Bank,  as  disclosed  by  those  sheets, 
and  shows  that  at  the  time  of  the  count  there  was  a 
shortage  of  cash  of  $11,685.49. 
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It  is  contended  by  appellant  that  this  schedule  M 
was  not  admissible  in  evidence.  This  schedule  was  bas- 
ed on  an  examination  of  the  cash  sheets  kept  by  Naugh- 
ton  and  was  properly  admitted  in  evidence.  In  People 
v.  Sawhill  299  111.  403,  it  was  said.  "It  would  be  impossi- 
ble for  the  jury  to  carry  the  numerous  figures  in  their 
minds  if  merely  read  off  to  them  by  the  witness,  and  it 


would  be  impractable  for  the  jurors  to  transcribe  them 
for  the  purpose  of  adding  them  up  themselves  during 
the  trial.  It  has,  therefore,  been  held  that  it  is  the  dis- 
cretion of  the  Court  to  admit  such  statements  or  sched- 
ules of  figures  or  the  results  of  examination  of  numerous 
documents  or  account  books  to  be  introduced  in  evidence, 
such  statements,  schedules  or  results  to  be  verified  by 
the  testimony  of  the  witness  by  whom  they  were  pre- 
pared." 

Naughton  assumed  the  duties  of  cashier  December 
27,  1917  and  the  bond  was  given  January  26,  1918.  Ap- 
pellant insists  that  there  is  no  evidence  tending  to  show 
that  the  alleged  shortage  occurred  during  the  period 
covered  by  the  bond.  No  evidence  is  offered  tending  to 
show  that  the  shortage  occurred  prior   to  January  26, 

1918.  Naughton  when  he  assumed  control  counted  the 
cash  and  checked  up  the  securities  and  there  is  evidence 
to  the  effect  that  after  January  26,  1918  at  different 
times  said  to  one  of  appellees  that  "the  books  balanced 
today." 

It  is  contended  by  appellant  that  the  evidence  fails 
to  show  a  breach  of  the  bond  and  that  the  verdict  was 
contrary  to  the  evidence.  That  there  was  a  shortage  in 
the  Bank's  assets  at  the  date  of  the  audit,  greater  than 
the  amount  of  the  judgment,  is  not  denied.  Although 
Naughton  was  a  witness  for  appellant  and  the  books  and 
accounts  were  examined  for  appellant  by  two  experts, 
one  of  whom  testified,  although  Naughton  had  complete 
charge  of  the  accounts  of  the  bank  and  exclusive  super- 
vision of  its  funds  he  never  reported  any  shortage  prior 
to  the  time  of  the  audit,  but  on  the  contrary  assured  ap 
pellees  at  times  that  his  books  balanced.     On  August  19, 

1919,  the  cash  on  hand  appeared 
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as  $12,776.92.  On 
August  20.  $1,731.92,  was  paid  out.  Substracting  that, 
there  should  have  been  on  hand  at  the  close  of  business 
the  sum  of  $11,045.00  as  a  result  of  the  transaction  re- 
corded on  this  sheet,  which  is  not  balanced.  Instead  of 
that  amount  the  amount  of  $3,683.00  was  carried  forward 
to  begin  business  with  on  Aug.  21,  a  difference  of  $7,362. 
Naughton  fails  entirely  to  give  any  plausible  explanation 


of  the  discrepancy  which  occurred  just  the  day  before  he 
went  on  a  vacation.  This  sheet  bears  Naughton's  0.  K. 
and  the  figures  $3683  were  according  to  the  testimony 
of  the  maj  who  took  his  place,  while  on  vacation,  given 
to  him  by  Naughton,  as  the  figures  to  start  that  days 
work,  in  order  to  arrive  at  a  balance  for  the  days  busi- 
ness. *  *  *  *  and  which  figures  represented  by  actual 
count  the  amount  of  cash  on  hand  when  the  substitute 
commenced  work  at  the  beginning  of  business  on  August 
21,  1919. 

When  Naughton  was  called  upon  by  Scovill  and  in- 
formed that  an  audit  was  about  to  be  made  the  evidence 
tends  to  show  that  Naughton  sought  to  have  the  audit 
postponed  until  after  the  close  of  the  University,  which 
closed  about  the  middle  of  June.  When  this  delay  was 
refused  he  told  Prof.  Scovill  that  the  records  were  not 
ready;  that  they  were  not  balanced,  and  that  he  would 
take  them  home  and  work  on  them  that  night,  and  have 
them  ready  the  next  day;  that  he  did  not  produce  them 
the  next  day,  and  when  they  were  finally  produced,  they 
showed  a  great  many  fresh  ink  entries,  erasures  and  al- 
terations which  Naughton  explained  by  saying  that  ne 
had  to  get  them  balanced  up  and  had  to  make  them  bal- 
ance. Scovill  testifies  that  he  did  not  find  any  blotter 
book  containing  a  summary  of  the  cash  items  during 
Naughton's  period  and  that  Naughton  told  him  that  they 
were  in  a  black  book  which  had  been  lost  and  could  not 
be  found.  Witness  Jeffries  testifies  that  this  book  was 
kept  in  Naughton's  private  desk,  which  was  kept  locKed, 
Naughton  keeping  the  key  and  that  he  saw  this  booK 
while  Scovill  was  making  his  audit. 
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At  the  beginning  of  the  audit  Naughton  produced 
to  Scovill  what  purported  to  be  the  other  assets  of  the 
bank.  About  two  days  later  he  produced  to  him  two 
notes  of  $1000.00  each,  each  bearing  date  January  23, 
1919,  one  signed  by  Naughton  and  the  other  by  a  brotn- 
er  of  Naughton.  The  brother's  note  was  paid  prior  to 
the  trial  and  the  one  signed  by  Naughton  during  the 
trial.  Scovill  says  of  these  notes.  The  dates  appearing 
at  the  top  were  there  and  the  ink  marks  appearing  on 
the  face  of  the  revenue  stamp.     In  my  work  as  an  ac- 


countant  I  have  had  experience  in  determining  the  fresh- 
ness of  ink;  I  think  I  am  able  to  determine  when  ink  Is 
freshly  written.  The  ink  on  these  two  papers  does  not 
have  the  same  appearance  as  it  had  when  I  first  saw 
them.  It  was  of  a  bluish  color  at  that  time.  The  ink 
was  fresh  on  those  notes  when  it  was  handed  to  me. 
Ink  of  that  character  will  remain  blue  not  more  than 
five  days.  I  think  they  would  call  the  ink  a  blue-blacK 
ink.  I  do  not  know  what  kind  of  a  bottle  it  came  from. 
I  was  auditing  the  books  and  noticed  that  the  writing 
was  blue;  that  indicated  to  me  that  the  notes  w.ere  not 
made  when  they  were  dated."  While  there  is  no  direct 
evidence  that  the  shortage  was  caused  by  Naughton  ap- 
propriating the  funds  or  property  of  the  bank  to  his  own 
use,  yet  when  all  the  circumstances  in  evidence  are  con- 
sidered, we  are  of  the  opinion  that  the  verdict  of  the 
jury  was  fully  warranted.  While  there  is  evidence  whicn 
tends  to  reduce  the  amounts  of  the  shortage  from  the 
amount  stated  by  Scovill,  yet  these  items  do  not  reduce 
the  amount  below  $5,000.00,  the  amount  of  the  verdict. 

Complaint  is  made  that  the  court  erred  in  excluding 
evidence  offered  on  behalf  of  appellant.  We  find  no 
reversible  error  in  that  respect. 

Certain  instructions  informed  the  jury  that  it  might 
assess  the  plaintiff  damages  covering  all  pecuniary  loss 
sustained  by  the  plaintiff  out  of  the  "money  securities 
or  other  personal  property  etc.  etc."  It  is  contended  by 
appellants  that  by  the  issue  made  by  the  pleadings  the 
appellee's  suit  is  to  recover  only 
Page  8 

for  the  pecuniary  loss 
sustained  by  Naughton's  alleged  embezzlement  of 
money. 

The  contract  provides  that  the  appellant  "Reimburse 
the  employer  to  the  extent  of  $5,000.00  and  no  further 
for  all  pecuniary  loss  sustained  by  the  employer  of 
money,  securities  or  other  personal  property  in  the  poss- 
ession of  the  employee,  or  for  the  possession  of  which 
he  is  responsible,  by  any  act  of  fraud  or  dishonesty  com- 
mitted by  the  employee  in  the  performance  of  the  duties 
of  the  office  or  position  in  the  service  of  said  employer 
as  aforementioned  and  occurring  during  the  continuance 


of  this  bond,  etc.  etc."  Appellee's  declaration,  as  the 
specific  allegation  of  the  breach  of  the  appellant's  con- 
tract upon  which  they  base  their  cause  of  action,  charges 
that  Naughtin  after  the  execution  of  the  bond  and  prior 
to  June  1.  1920,  "Did  fraudulently  and  dishonestly  mis- 
appropriate and  convert  to  his  own  use  the  sum  of  to- 
wit,  $10,000.00  etc.  etc."  and  "did  fraudulently  and  dis- 
honestly misappropriate  out  of  the  moneys  and  securi- 
ties of  the  plaintiffs  in  the  possession  of  the  said  James 
L.  Naughtin,  as  such  employe,  or  for  the  possession  of 
which  he  was  then  and  there  responsible  as  such  em- 
ploye, and  did  convert  to  his  own  use  the  sum  of  to-wit, 
$10,000.00,  the  said  fraudulent  and  dishonest  conduct  oi 
him,  the  said  James  L.  Naughtin,  being  then  and  there 
committed  by  him  in  the  performance  of  the  duties  of 
the  position  of  cashier,  in  the  service  of  said  plaintiffs." 
Appellants  common  traverse  specifically  denied  the  ap- 
pellee's averments  as  follows.  "That  the  said  James  L. 
Naughtin  after  the  execution  of  the  instrument  set  out 
fin  plaintiff's  declaration  and  prior  to  the  first  day  of 
June,  A.  D.  1920,  did  not  fraudulently  and  dishonestly 
misappropriate  and  convert  to  his  own  use  the  sum  of 
to-wit,  $10,000.00,  out  of  the  funds  of  the  Illini  Bank, 
etc.  etc.  *  *  *  *  and  did  not  fraudulently  and  dishonestly 
misappropriate  out  of  the  moneys  and  securities  of  the 
plaintiff  etc." 

It  will  be,  therefore  radily  seen  that  under  the 
pleadings  and  evidence  appellees  were  not  confined  to  a 
recovery  only  for  pecuniary 
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loss  sustained  by  Naugh- 
tin's  alleged  embezzlement  of  money. 

Complaint  is  made  as  to  the  courts  ruling  upon  other 
instructions.  To  go  into  the  details  of  each  instruction, 
would  prolong  this  opinion  unduly.  Suffice  it  to  say 
that  we  have  examined  the  instructions  with  reference 
to  which  complaint  is  made  and  find  that  the  jury  were 
fully  and  fairly  instructed  and  that  no  reversible  error 
was  committed  by  the  court  in  the  giving  or  refusal  of 
instructions. 

The  Judgment  is  affirmed. 
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General  No.  7567  Agenda  No.  II 

April  Term  A.  D.  1923 

G.  Matalone,  Appellant, 


Filippo  Ciardi,  Appellee. 
Appeal  from  Fulton 
HEARD,  P.  J. 


232I.A,  635 


The  appellant,  G.  Matalone,  is  a  co-partnership  com- 
posed of  Fred  Matalone  and  Steve  Matalone,  doing  busi- 
ness under  the  name  of  G.  Matalone?  in  the  City  ot 
Chicago,  dealing  in  Italian  groceries,  wines,  liquors,  cor- 
dials, oils  and  other  products. 

The  appellee,  Filippo  Ciardi,  resides  in  the  City  of 
Farmington,  in  Farmington  Township,  Fulton  County, 
Illinois.  The  transactions  involved  in  this  case  cover  a 
period  from  the  13th  of  December,  1917,  to  the  5th  day 
of  March,  1919.  During  that  time  the  appellant  shipped 
to  appellee,  who  conducted  a  soft  drink  parlor,  seven 
shipments  consisting  principally  of  wines,  which  were  de- 
livered to  the  C.  B.  &  Q.  R.  R.  Company  in  Chicago  on 
the  following  dates:  December  12,  1917;  April  23,  1918, 
June  4,  1918,  July  26,  1918,  September  3,  1913,  Octooer 
7,  1918,  December  2,  1918. 

There  is  no  dispute  whatever  in  the  record  in  tne 
evidence  concerning  the  sale,  shipment  or  receipt  of  the 
goods,  nor  is  the  amount  of  the  bill  of  any  shipment  in 
any  way  denied  by  the  appellee. 

The  appellants  filed  as  their  declaration  the  com- 
mon counts  with  affidavit  of  claims.  To  this  declaration 
were  pleaded  three  pleas.  The  first  was  the  general 
issue  accompanied 
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by  an  affidavit  of  merits.  Later 
two  additional  pleas  were  filed.  The  first  was  to  the 
effect  that  the  order  for  the  goods  sued  upon  was  for 
intoxicating  liquors,  and  that  the  same  was  taken  and 
the  agreement  for  the  sale  and  delivery  of  the  same 
was  made  in  the  Town  of  Farmington,  Fulton  County, 
Illinois,  while  the  Town  of  Farmington  was  anti-saloon 
territory.  The  second  additional  plea  was  to  the  effect 
that  Farmington  Township  was  anti-saloon  territory  and 


that  the  plaintiff  or  their  agent,  advised  and  encouraged1 
the  defendant  to  receive  the  goods  sued  upon  for  the 
purpose  of  re-selling  the  same  within  anti-saloon  terri- 
tory in  violation  of  the  law.  These  pleas  were  supported 
by  an  affidavit  of  merits. 

A  demurrer  to  the  second  and  third  pleas  was  inter- 
posed and  overruled  by  the  Court.  Evidence  was  heard 
on  a  trial  before  the  court,  a  jury  being  waived,  the  is- 
sues found  for  appellee,  judgment  rendered  accordingly 
and  this  appeal  taken. 

It  appeared  from  the  evidence  that  the  orders  for 
the  goods  sued  upon  and  so  sold,  were  taken  in  Farm- 
ington  Township,  Fulton  County,  Illinois,  by  an  agent  of 
appellants  by  the  name  of  Pettrucci;  that  such  orders 
when  taken  by  the  agent  were  forwarded  to  the  City  ol 
Chicago,  where  it  was  determined  by  the  appellants 
whether  or  not  they  would  accept  the  orders  and  make 
the  shipments. 

In  support  of  the  contention  of  the  defendant  that 
Farmington  Township  at  the  time  was  anti-saloon  terri- 
tory, the  defendant  offered  in  evidence  the  following 
records: 

"April  8,  1914. 

The  canvassing  Board  met  Wednesday  April  8,  1914, 
at  8   P.  M.,  at  office  of  town  clerk  to  canvass  the  re- 
turns of  the  election  of  April  7,  1914.     Members  present 
—Supervisor  Short,  Assessor  Scudder. 
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After  canvassing  the  returns  it  was  found  that  the 
numbers  set  opposite  the  names  of  the  various  candida- 
tes on  the  various  poll  books  was  correct  and  declared 
the  following  named  elected  by  the  following  votes: 

ShaH-this  Town  become  anti-saloon   territory. 

Yes — sevenhiindred  and  eighty.     Yes  780. 

No — six  hundfechand  thirty-five.     No  635." 
April  7,  1914. 

"At  the  annual  town  election,  held  at  the  City 
Building  in  Precinct  No.  1;  at  the  Picton  restaurant 
room  on  West  Fort  Street  in  Precinct  No.  2,  and  in  the 
Village  Building  in  the  Village  of  Norris,  in  the  County 
of  Fulton,  and  State  of  Illinois,  on  the  7th  day  of  April 
1914,  the  polls  of  said  election  having  been  duly  opened 


at  7:00  a.  m.  after  proclamation  thereof  having  been 
made,  the  following  named  persons,  after  a  canvass  of 
the  vote,  were  found  to  have  received  the  number  of 
votes  set  opposite  their  names  for  the  following  offices 
in  the  Town  of  Farmington: 

ShalLjhis  Town  become  anti-saloon  territory. 

Yes — sevenjhundred  and  eighty.     Yes  780. 

No — six  hundred  and  thirty-five.  No  635." 
Objection  was  made  to  the  sufficiency  of  the  record, 
whereupon  the  town  clerk,  Alson  W.  Brown,  who  was 
testifying  to  the  record,  was  withdrawn  from  the  stand 
and  then  and  there  amended  the  record,  by  inserting 
the  name  of  Alson  W.  Brown  among  the  members  pre- 
sent, and  inserting  the  words,  "And  that  the  votes  on 
the  following  propositions  were  as  follows"  before  the 
words  "Shall  this  Town  become  anti-saloon  territory," 
in  the  first  record  and  the  words  "and  upon  a  canvass  of 
the  votes  cast  at  said  election  on  the  following  proposi- 
tions the  result  thereon  were  as  follows,"  before  the 
words,  "Shall  this  Town  become  anti- 
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saloon  territory,"  in  the 
second  certificate  when  the  record  was  amended.  The 
record  as  amended  was  tendered  in  evidence  by  the  ap- 
pellee and  addmitted  over  the  objection  of  the  appell- 
ant. 

The  Dram  Shop  Act  in  force  at  that  time  provided: 
"The  Clerk  shall  record  in  a  well-bound  book,  to  be  kept 
in  his  office  by  himself  and  his  successors,  the  result  of 
the  vote  upon  said  proposition,  and  such  result  may  be 
proved  in  all  courts  and  in  all  proceedings  by  such  record 
or  by  the  official  certificate  of  the  clerk;  and  in  cases 
where  such  a  record  or  certificate  shows  that  a  majority 
of  the  legal  voters  voting  upon  said  proposition  voted 
"yes",  the  same  shall  be  prima  facie  evidence  that  the 
political  subdivision  to  which  such  vote  was  applicable 
has  become  anti-saloon  territory." 

It  is  contended  by  appellants  that  no  proper  relord 
of  the  canvass  of  the  votes  of  the  election  having  been 
made  by  the  Town  Clerk,  Farmington  Township  never 
became  anti-saloon  territory  and  in  support  of  this  con- 
tention cites  many  authorities  from  other  jurisdiction  to 


. 


the  effect  that  it  is  essential  to  the  validity  of  an  election 
under  the  local  option  law  that  there  should  at  least  be 
a  substantial  compliance  with  the  statutory  directions 
as  to  canvassing  the  votes  and  as  to  the  officers  who 
are  to  perform  that  duty  and  that  a  record  of  such  elec- 
tion or  adoption  of  the  provisions  of  the  law  be  made 
before  the  taking  effect  of  such  act.  An  examination 
of  these  authorities  disclosed  the  fact  that  they  are 
largely  cases  when  the  act  or  ordinance  adopted  in  terms 
provided  for  its  taking  effect  after  its  recording  or  pub- 
lication and  are  therefore  not  in  point  in  the  present 
case. 

The  taking  effect  of  the  provisions  of  the  Illinois 
Anti-saloon  law  did  not  depend  upon  the  ministerial  act 
of  any  official  but  depended  upon  the  vote  of  the  peo- 
ple.    Otherwise  a 
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town  clerk  by  failing  to  record 
the  result  of  the  vote  upon  the  proposition  and  conceal- 
ing himself  so  that  process  could  not  be  served  upon  him 
could  frustrate  the  will  of  the  people  and  could  effect- 
ually prevent  a  given  territory  from  ever  becoming  an- 
ti-saloon territory. 

In  this  state  the  will  of  the  people  is  regarded  as 
of  much  greater  importance  than  any  technicalities,  and 
the  Supreme  Court  in  The  People  v.  Green,  265  111.  39 
has  wisely  said,  "In  reaching  the  correct  results  in  pro- 
per proceedings  in  election  matters  very  little  attention 
is  paid  to  mere  irregularities  in  the  acts  of  election  of- 
ficers which  do  not  affect  the  real  merits  of  the  case.  If 
the  statute  expressly  declares  any  particular  act  to  be  es- 
sential to  the  validity  of  the  election  or  that  its  omis- 
sion shall  render  the  election  void  the  courts  must  en- 
force the  provisions  of  such  statute,  but  in  cases  where 
the  statute  simply  declares  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner 
and  does  not  declare  that  their  performance  is  essential 
to  the  validity  of  the  election,  then  they  will  be  regard- 
ed as  mandatory  if  they  affect  the  actual  merits  of  the 
case,  but  they  will  be  considered  directory,  only,  and  not 
vital  to  the  election,  unless  they  are  such  in  themselves, 
as  to  change  or  render  doubtful  the  result  (McCrary  on 


Elections  4th  ed.  sees.  221,  225,  227.)  The  provisions 
of  statutes  which  control  the  "Recording  and  return  of 
the  legal  voters  received  and  the  mode  and  manner  of 
conducting  the  mere  details  of  the  election  are  direct- 
ory." (McCary  on  Elections  4th  ed.  sec.  228.)  *  *  :;: 
The  will  of  the  people  should  not  be  defeated  by  useless 
forms  or  idle  technicalities. 
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It  is  likewise  to  be  noted  that  the  statute  in  ques- 
tion did  not  require  a  certificate  of  the  canvassing  board 
to  be  recorded  by  the  town  clerk,  but  only  required  him 
to  record  the  "result  of  the  vote  upon  said  proposition." 

The  Town  Clerk  testified,  "I  was  present  at  the 
time  the  canvass  was  taken  of  that  vote  and  acted  as 
clerk  of  the  canvassing  board  at  that  time.  I  know  that 
there  was  a  canvass  of  the  votes  on  the  proposition  "shall 
this  town  become  anti-saloon  territory."  The  results 
of  that  canvass  were  placed  on  my  record  at  that  time." 

Moreover  the  legislature  did  not  leave  the  time  oi 
the  taking  effect  of  the  vote  upon  this  proposition  open 
for  judicial  construction  or  dependant  upon  the  failure 
of  a  ministerial  officer  to  do  his  duty,  but  in  the  act  in 
question  provided  in  Sec.  3  thereof,  "A  vote  under  the 
provisions  of  this  act  shall  become  operative  on  the  thir- 
tieth day  after  the  day  of  the  election  at  which  such 
vote  is  cast." 

We  are  of  the  opinion  that  the  evidence  clearly 
shows  that  at  the  time  of  the  taking  of  the  orders  in 
question  Farmington  Township,  in  which  they  were  soli- 
cited and  taken,  was  anti-saloon  territory. 

It  is  contended  by  appellants  that  even  though 
Farmington  Township  at  the  time  of  taking  the  orders 
be  held  to  be  anti-saloon  territory  at  that  time  intoxicat- 
ing liquors  were  recognized  as  subject  of  exchange,  bar- 
ter and  traffic,  like  any  other  commodity  in  which  a 
right  of  traffic  exists,  and  are  so  recognized  by  the  usa- 
ges of  the  commercial  world,  the  laws  of  Congress  and 
the  decision  of  the  courts,  and  that  the  order  having 
been  sent  to  Chicago,  which  was  wet  territory,  for  ap- 
proval and  the  order  having  been  accepted,  filled  and  the 
goods  delivered  to  a  common  carrier  in  wet  territory  for 
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shipment  to  appellee  that  therefore  the  sale  and  deliv- 
ery was  cpnsumated  in  wet  territory  and  was  not  in 
violation  of  law.  Appellants  cite  the  Uniform  Sales  Act 
and  many  authorities  to  the  effect  that  delivery  of 
goods  to  a  common  carrier,  to  be  conveyed  to  the  ven- 
dee, is  equivalent  to  a  delivery  to  the  purchaser,  and 
vests  the  title  in  him.  There  can  be  no  question  out 
what  in  the  absence  of  contract  or  statutory  regulation 
this  is  the  general  rule,  neither  can  there  be  any  question 
but  what  the  legislature  under  its  police  powers  can, 
with  reference  to  the  sale  and  delivery  of  intoxicating 
liquor  change  the  general  rule. 

Sec.  13  of  the  act  in  question  provided  that  the  tak- 
ing of  orders  at  or  within  anti-saloon  territory,  for  the 
sale  or  delivery  of  any  intoxicating  liquor  'shall  be  held 
to  be  an  unlawful  selling."  The  Supreme  Court  in  con- 
struing this  section  in  the  People  v.  Steinhauer,  248  111. 
46,  said;  "The  liquor  traffic  is  subject  to  such  policy 
regulations  as  the  legislature  may  see  fit  to  adopt,  and 
it  cannot  be  doubted  that  it  is  within  the  power  of  the 
legislature  to  prohibit  the  taking  of  orders  in  anti-sal- 
oon territory  for  the  sale  or  delivery  of  intoxicating  liq- 
uor. This  has  been  done  by  providing  that  such  taking 
of  orders  shall  constitute  an  unlawful  selling  within  tne 
meaning  of  the  act." 

The  evidence  shows  that  the  major  portion  of  ap- 
pellants claim  is  based  upon  illegal  sale  of  intoxicating 
liquor  and  on  such  portion  of  the  claim,  upon  principles 
of  public  policy  and  to  conserve  the  public  welfare  they 
cannot  be  allowed  to  recover.  Fields  v.  Brown,  188  111. 
111. 

The  evidence  shows  that  two  empty  half  barrels  of 
the  value  of  $4.00  were  shipped  by  appellants  to  appellee 
and  it  is  contended  by  appellants  that  in  any  event  they 
were  entitled  to 
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recover  therefor,  urom  the  condi- 
tion of  the  record  in  this  case  we  are  unable  to  say  that 
there  is  any  merit  in  this  contention.  The  evidence 
shows  payment  in  amounts,  greater  than  $4.00  which 
could  have  been  applied  in  payment  of  these  items.  Ap- 
pellees filed  an  affidavit  of  merits  which  is  not  abstract- 


ed  and  as  the  court  will  not  go  beyond  the  abstract  to 
search  the  record  to  find  error  we  cannot  say  that  this 
defense  was  not  set  up  in  the  affidavit  of  merits.  Nei- 
ther does  ij;  appear  from  the  abstract  that  these  items 
were  included  in  appellants'  statement  of  claim.  Ap- 
pellants in  the  trial  court  asked  the  court  to  rule  on  fif- 
teen propositions  of  law  and  in  none  of  them  called  at- 
tention to  these  items. 

So  far  as  we  are  advised  by  the  abstract  no  error- 
was  committed  by  the  Circuit  Court  and  its  judgment  is 
affirmed. 
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General  No.  7574.  Agenda  No.  19. 

April  Term  A.  D.  1923 

Otis  Slater  &  Sons,  Appellees, 

vs. 

Baltimore  &  Ohio  Railroad  Company,  Appellant 

Appeal  from  Christian. 

HEARD,  P.  J. 


S32I.A 


This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Christian  County,  in  favor  of  appellees  against 
appellant  for  $575  damages  to  a  Ford  truck  as  the  re- 
sult of  the  truck  being  struck  by  a  freight  train  on  ap- 
pellant's road  at  a  public  highway  crossing  near  Pana, 
Illinois,  at  about  six  o'clock  in  the  morning  of  July  19, 
1920. 

Appellee's  declaration  consisted  of  three  counts  of 
which  the  first  alleged  that  the  appellant  so  negligently 
operated  its  train  that  it  struck  appellee's  truck.  The 
second  count  was  based  on  an  alleged  failure  to  give  the 
statutory  signals  by  ringing  a  bell  or  sounding  a  whistle 
on  approaching  the  crossing  in  question.  Both  these 
counts  alleged,  due  care  on  the  part  of  the  driver  of  tne 
truck  at  the  crossing,  but  neither  of  them  alleged  the 
exercise  of  ordinary  care  on  his  part  in  approaching  tne 
crossing  or  prior  to  the  time  of  the  accident.  The  thira 
count  appears  to  be  an  attempted  compound  of  trespass 
and  trover  but  in  fact  does  not  correctly  state  a  cause 
of  action  in  either. 

One  of  appellants  defenses  was  contributory  negli- 
gence on  the  part  of  the  driver  of  the  truck.  In  this 
state  of  the  record  the  court  instructed  the  jury  at  the 
request  of  appellee: 

"The  court  instructs  the  jury  that  if  the  plaintiffs 
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have  proven  their  case,  as  charged  in  the  declaration,  by 
a  preponderance  or  the  greater  weight  of  the  evidence; 
the  jury  should,  by  its  verdict,  find  the  issues  for  t*ie 
plaintiff  and  assess  such  damages,  if  any,  as  may  oe 
shown  by  the  preponderance  of  the  evidence  the  plain- 
tiffs have  sustained." 

The  giving  of  similar  instructions  where  the  declar- 


General  No.  7580.  Agenda  No.  55. 

April  Term  A.  D.  1923 

James  M.  Emmons.  Administrator  of  the  Estate  of 

James  S.   Emmons,   Deceased,   Appellee, 

vs. 

Jacksonville  Railway  and  Light  Company,  a  Corporarion, 

Appellant. 

Appeal  from  Morgan.      ^>    g"*  £>   " 

HEARD,  P.  J. 

This  is  a  suit  brought  by  James  M.  Emmons  as  ad- 
ministrator of  the  Estate  of  James  S.  Emmons,  deceas- 
ed, against  the  Jacksonville  Railway  and  Light  Company, 
on  a  plea  of  trespass  on  the  case. 

The  declaration  charges  that  the  Jacksonville  Rail- 
way &  Light  Company,  defendant,  was  on  the  9th  day  of 
April,  A.  D.  1922,  engaged  in  the  business  of  manufact- 
uring, selling  and  distributing  electrical  current  for 
lighting  and  power  purposes  in  Jacksonville,  Illinois. 

That  on  said  date  the  defendant  company  ownea 
and  maintained  poles  and  electric  wires  on  the  premises 
known  as  the  Tendrick  Brick  Yard  in  Jacksonville,  and 
that  the  said  company  owned  and  maintained  two  poles 
with  wire  strung  thereon  at  the  east  end  of  a  box  car 
on  said  premises  which  said  poles  were  about  eight  feet 
apart  and  the  wires  about  nine  feet  from  the  grounct. 
That  between  the  said  poles  the  defendant  company 
maintained  a  box  of  apparatus  for  receiving  high  ten- 
sion electrical  current  which  said  box  was  uninclosea; 
that  the  sa'id  defendant  company  had  negligently  per- 
mitted the  wires  then  and  there  to  remain  and  be  live 
wires  carrying  high  voltage  of  electrical  current  and  had 
negligently  permitted  said  wires  to  remain  without  pro- 
per insulation  and  uninclosed  for  more  than  one  year 
prior  to 
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the  date  of  the  death. of  James  S.  Emmons; 
that  the  said  uninsulated  live  wires  were  located  at  a 
place  at  the  Tendick  Brick  Yard  easily  accessible  to 
adults  and  children:  that  children  could  easily  pass,  by 
reason  of  large  heaps  of  rubbish  and  brick  bats  piled 
near  to  a  low  buFding  adjacent  to  said  box  car  at  tne 
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end  of  which  the  company  maintained  the  said  poles  and 
uninsulated  live  wires,  transformer  cutouts  and  plat- 
form which  were  about  one  foot  from  the  said  box  car. 
That  for  more  than  a  year  prior  to  the  death  of  James 
S.  Emmons,  that  he  and  other  neighborhood  children 
were  accustomed  to  play  in  and  about  the  rubbish  piles, 
low  building  and  box  car,  on  the  premises  known  as  the 
Tendick  Brick  Yard. 

That  on  the  9th  day  of  April,  1922,  the  said  boy 
James  S.  Emmons,  deceased,  about  eight  years  of  age, 
in  company  with  other  childre-n,  were  playing  in  and 
about  the  Tendick  Brick  Yard  Premises  and  that  the 
said  Emmons  boy,  while  on  top  of  the  box  car  and  near 
the  poles  and  box  or  apparatus  of  the  defendant  com- 
pany's, in  some  manner  reached,  touched  or  come  in 
contact  with  the  live  wires  in  the  box  or  apparatus  so 
negligently  then  and  there  maintained  by  the  said  de- 
fendant company;  that  he  was  by  reason  thereof;  in- 
stantly killed. 

A'  trial  resulted  in  a  judgment  for  $4000.00  and  costs 
from  which  judgment  this  appeal  has  been  taken. 

The  first  error  complained  of  is  that  in  ruling  dur- 
ing appellants  opening  statement,  in  his  ruling  on  the 
admission  of  evidence  and  in  refusing  instructions,  the 
court  held  that  the  question  of  care  on  the  part  of  the 
parents  of  deceased  was  not  material.  The  parents  of 
deceased  being  beneficiaries  for  whose  benefits  the  suit 
was  brought  and  want  of  care  on  their  part  which  pro- 
ximately contributed  to  bring  about  the  accident  would 
bar  a  recovery.  Hazel  v.  H.  B.  M.  B.  Co.  No.  7529  3rd 
Dist 111.  App and  cases  therein  cited. 

Appellant  also  offered  the  testimony  of  an  expert 
that  the  installation  at  the  Tendick  brickyard  as  to  lo- 
cation of  cross- 
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arm  bars,  type  of  transformer  cut- 
outs, insulation  of  wires,  clearance,  manner  of  discon- 
necting plugs,  manner  of  providing  plants  with  transfor- 
mer cut-outs,  and  the  practice  of  removing  same  when 
the  machinery  was  not  in  actual  operation,  was  the  us- 
ual and  customary  type  of  installation,  manner  of  in- 
stalling and  operating,  and  were  in  general  use  through- 


out  the  country,  and  were  all  in  accordance  with  the  ap- 
proved rules  and  practice  as  outlined  by  the  National 
Electrical  Association  and  by  the  Bureau  of  Standards 
of  the  United  States  Government  in  their  safety  code. 
All  of  such  evidence  was  excluded  by  the  Court,  and  de- 
fendant was  not  permitted  to  ask  any  questions  bearing 
upon  those  matters.  This  evidence  was  competent  as 
bearing  upon  the  question  of  the  exercise  of  ordinary 
care  for  the  safety  of  others  on  the  part  of  appellant. 
Pressly  v.  Normal  Ry.  Co.  271  111.  622. 

Eddie  Myers  a  boy  7  1-2  years  of  age  at  the  time  of 
the  accident,  who  was  allowed  to  testify  over  appellant's 
objections  without  sufficiently  demonstrating  his  know- 
ledge of  the  nature  and  obligation  of  an  oath  and  the 
penalty  for  its  violation,  was  sought  to  be  impeached  by 
showing  that  at  the  coroner's  inquest  he  had  made 
statements  under  oath  different  from  those  made  upon 
the  trial.  After  having  been  interrogated  as  to  his 
having  made  those  statements  at  the  coroner's  inquest 
and  the  witness  having  denied  making  them.  Appell- 
ant sought  to  introduce  in  evidence  a  portion  of  witness 
es  evidence  given  at  the  inquest  in  writing,  signed  by 
him,  but  the  court  refused  to  allow  the  introduction  of 
the  same,  the  objection  being  that  it  was  "not  a  paper 
that  was  required  to  be  filed  anywhere."  Appellant 
was  seeking  to  follow  one  of  the  approved  methods  of 
impeaching  a  witness  by  showing  that  the  witness  had 
made  statement  outside  of  court  differing  from  those 
made  upon  the  witness  stand  and  it  made  absolutely  no 
difference  whether  the  signed  statement  was  a  paper  re- 
quired to  be  filed  any  where  or  not. 

Appellee  introduced  evidence  tending  to  show  that 
a  number 
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of  boys  frequently  played  within  the 
enclosure  with  in  which  was  situated  the  electrical  ap- 
paratus in  question.  When  appellant  sought  to  prove 
by  the  owner  of  the  enclosure  that  whenever  he  saw  any 
boys  in  there  he  ordered  them  out,  the  court  sustained 
an  objection  to  such  testimony.  This  testimony  was 
competent  as  tending  to  show  the  rightful  use  of  the 
premises  and  as  bearing  upon  the  question  of  the  amount 


of  care  required  of  appellant. 

One  of  the  points  set  up  in  the  declaration  and  with 
reference  to  which  considerable  testimony  was  taken 
was  the  existence  of  a  pile  of  bricks  and  the  shed  in 
proximity  to  the  box  car,  but  there  is  no  testimony 
whatever  in  this  case  that  deceased  got  on  the  box  car 
in  that  manner  or  that  the  shed  or  bricks  had  any  thing 
whatever  to  do  with  the  accident.  While  in  the  brief 
they  are  referred  to  as  an  attractive  nuisance  it  is 
rightfully  conceded  by  appellee  in  their  argument  that 
the  doctrine  of  attractive  nuisance  does  not  apply  to  the 
facts  of  this  case  as  follows.  "The  authorities  cited  ana 
argument  made  by  appellant's  attorneys,  relative  to 
the  doctrine  of  attractive  unisances  are  without  merit 
and  have  no  application  to  the  facts  proven  in  this  case, 
the  doctrine  of  attractive  nuisances  are  without  merit 
case  where  the  defendant  is  the  owner  of  or  controls 
the  premises  whereon  the  attractive  nusiance  is  suppos- 
ed to  exist.  It  is  not  claimed  in  the  declaration  that 
the  apparatus  or  box  containing  live  wires  and  maintain- 
ed on  the  Tendick  Brick  Yard  premises  was  the  thing 
that  attracted  the  deceased  and  other  children  to  the 
premises." 

The  evidence  showed  that  appellee  maintained  poles 
and  electric  wires  strung  thereon  for  the  purpose  of 
conveying  electrical  current  to  the  Tendick  Brick  Yard; 
that  appellant  then  maintained  two  poles  about  eight 
feet  apart;  that  between  said  poles  and  a  little  over  7 
feet  from  the  ground  was  a  platform  consisting  of  six 
planks  and  about  four  feet  in  width;  that  between  the 
posts  10  feet  6  inches  from  the  ground  was  a  cross  arm 
bar 
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5  inches  thick;  that  from  a  cross  arm  on  one  of  the 
poles  were  three  wires  leading  down  to  the  cross  arm  be- 
tween the  poles;  that  on  this  cross  arm  were  four  por- 
celain transformer  cut  out  boxes;  that  the  transformer 
cut  outs  were  necessary  to  safeguard  from  overloading 
or  short  circuits  and  to  protect  appellant's  power  plant; 
that  the  platform  in  question  was  from  13  to  17  inches 
from  the  top  of  the  box  car  and  some  higher;  that  the 
operation   of   the   brickyard  had   been   temporarily  dis- 


continued  because  of  high  labor  cost;  that  operation  had 
not  been  permanently  discontinued  and  that  the  defend- 
ant had  never  been  notified  that  the  operation  was  per- 
manently discontinued  nor  notified  to  remove  its  appara- 
tus; that  at  the  time  of  the  accident  Tendick  was  at 
work  preparing  to  resume  operation  of  his  brickyard, 
and  that  he  did  resume  operation  shortly  after  the  ac- 
cident; that  when  the  operation  of  the  plant  was  discon- 
tinued the  cutout  plugs  containing  the  fuse  was  taken 
out  to  disconnect  the  current;  that  when  these  plugs 
were  taken  out  about  1-2  inch  inside  the  bottom  of  the 
porcelain  box  so  situated  that  a  person  could  not  come 
in  contact  with  it  if  a  hand  was  laid  flat  on  the  bottom 
of  the  porcelain  box  was  alive  contact  point  which  was 
not  insulated  and  which  by  reason  of  its  purpose  could 
not  be  insulated  when  in  use;  that  deceased  came  to  his 
death  by  getting  his  thumb  in  contact  with  one  of  these 
live  contact  points. 

The  only  witness  who  testified  to  seeing  the  acci- 
dent was  Eddie  Myers,  the  witness  above  referred  to, 
who  testified  that  deceased  was  on  top  of  the  box  car 
and  stepped  on  the  platform;  that  when  he  had  one 
foot  on  the  platform  he  started  to  fall  and  grabbed  tne 
tin  box;  that  he  got  his  thumb  in  it;  that  he  saw  fire 
come  out  of  the  mouth  of  the  deceased  and  then  he  fell 
down  on  the  ground.  I  just  saw  him  put  his  hand  up 
there,  that  made  me  think  he  was  falling.  He  admitted 
on  cross  examination  that  at  the  coroner's  inquest  he 
had  testified,  "James  Emmons  climbed  out  on  to  the 
scaffold  which  extended  between  two  light  poles, — while 
standing  on  the  scaffold  with  one  foot  on  the  box  car 
thrust  his  right  thumb  into  a  little  black  box." 
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The  electrical  apparatus  of  appellant  is  not  alleged 
to  have  been  an  attractive  nuisance  and  as  before  stated 
the  doctrine  of  attractive  nuisance  is  concede  not  to  ap- 
ply. The  platform  was  for  the  sole  use  of  appellants 
servants  and  was  premises  of  which  appellants  had  the 
sole  possession.  No  person  other  than  appellant's  ser- 
vants had  a  right  thereon  and  when  deceased  stepped 
thereon  he  was  a  tresspasser  to  whom  appellant  OAved 
no  duty,  except  the  duty  of  not  wantonly  or  wilfully  in- 


' 


juring  him  and  the  declaration  in  this  case  is  not  based 
upon  a  wilful  or  wanton  injury. 

In  Austin  v.  Puplic  Service  Co.  299  111.  112,  the  court 
said,  "With  the  advance  of  civilization  electricity  has  be- 
come a  necessity,  and  in  order  to  make  it  useful  to  man 
it  must  be  carried  from  place  to  place.  The  restrictions 
governing  the  handling  of  this  commodity  by  public  or 
private  corporation  or  by  individuals  must,  in  view  of 
its  commercial  and  domestic  importance,  be  reasonable. 
One  engaged  in  the  business  of  manufacturing,  trans- 
mitting and  distributing  electric  current  is  only  required 
to  exercise  such  care  and  caution  as  a  person  of  ordinary 
prudence  might  reasonably  be  expected  to  exercise  in 
the  handling  of  such  a  silent  and  dangerous  agency  un- 
der similar  circumstances,  and  if  he  places  his  wires  in 
such  a  position  that  they  will  not  inflict  injury  on  a  per- 
son in  the  exercise  of  his  rights  and  privileges  while  ne 
is  using  due  care  and  caution  for  his  own  safety,  he  has 
fully  performed  the  duty  which  the  law  imposes  upon 
him  *  *  *  *  *.  Persons  engaged  in  the  transmission  of 
electricity  are  not  insurers  of  the  safety  of  the  public, 
but  they  are  bound  to  know  the  dangers  incident  to 
handling  electricity  and  to  guard  against  such  dangers 
by  the  exercise  of  care  commensurate  with  them  *  *  *  * 
In  order  to  charge  a  person  engaged  in  the  business  of 
handling  electric  current  with,  liability,  it  is  necessary 
that  the  injury  which  results  from  such  dangerous 
agency  be  one  which  a  person  of  ordinary  prudence,  in 
the  light  of  the  surorunding  circumstances,  would  rea- 
sonably and  naturally  have  anticipated.  (Kempf  v. 
Spokane  and  Inland  Empire  Railroad  Co.  82,  Wash.  263, 
144  Pac.  77;  Wetherby  v. 
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Twin  State  Gas  and  Elec- 
tric Co.  83  Vt.  189,  75  Atl.  8;  O'Gara  v.  Philadelphia 
Electric  Co.  244  Pa.  156,  90  Atl.  529). 

The  court  in  instructing  the  jury  entirely  disregard- 
ed the  principles  above  announced,  gave  instructions  for 
appellee  in  conflict  therewith  and  refused  two  instruct- 
ions asked  by  appellant  which  were  couched  in  the  exact 
language  above  quoted. 

Deceased  having  been  a  trespasser  upon  appellant's 


premises  at  the  time  he  met  his  death  is  not  entitled  to 
recover  under  the  declaration  and  evidence  in  this  case 
and  the  judgment  of  the  Circuit  Court  is  reversed. 

Finding  of  facts.     We  find  that  at  the  time  deceased 
met  his  death  he  was  on  appellant's  premises  and  that 
appellant  did  not  wilfully  or  wantonly  injure  him,  and 
appellant  was  not  guilty  of  negligence. 
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Genera]  No.  7582.  Agenda  No.  25. 

April  Term  A.  D.  1923 

Village  of  Wenonah,  Appellee, 

vs. 

Peabody  Coal  Company,  Appellant. 

Appeal  from  Montgomery 

HEARD,  P.  J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Montgomery  County  entered  on  July  18,  1922; 
in  a  suit  by  the  appellee,  Village  of  Wenonah,  against 
the  appellant,  Peabody  Coal  Company,  and  the  Illinos 
Coal  Properties,  T.  C.  Keller,  agent.  The  case  was  tried 
by  a  jury  and  the  jury  found  the  Illinois  Coal  Proper- 
ties, T.  C.  Keller,  agent,  not  guilty,  and  returned  a  ver- 
dict against  appellant  for  the  sum  of  three  thousand 
seven  hunderd  eight  dollars  and  forty  cents. 

The  declaration  was  in  case  and  consisted  of  two 
counts,  in  the  general  terms  alleging  that  the  appellee, 
Village  of  Wenonah,  was  in  the  possession  of  certain 
streets  on  or  about  July  1,  1917,  and  that  for  many 
years  prior  thereto  the  defendants  were  possessed  oi, 
using  and  operating  a  coal  mine  adjacent  thereto;  that 
the  defendants  operated  the  mine  and  removed  the  coal 
from  said  mine  underlying  the  surface  of  said  streets, 
and  that  it  became  the  duty  of  the  defendants  to  leave 
in  the  place  of  the  coal  removed  sufficient  support  to 
maintain  the  surface  of  said  streets  in  its  natural  state, 
but  that  disregarding  their  duty  in  that  behalf,  failed  to 
furnish  or  leave  sufficient  support  underneath  said 
streets,  and  by  reason  thereof  the  streets  settled  and 
subsided  to  a  depth  of,  to-wit,  four  feet,  and  injured  the 
same. 

The  defendants  filed  joint  pleas  of  the  general  is- 
sue and  five  years  Statute  of  Limitations,  and  each  de- 
fendant filed  a 
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separate  plea  that  they  were  not 
in  possession  of  and  did  not  have  use,  management  or 
operation  of  the  coal  mine  at  the  time  of  the  commission 
of  the  grievances  charged  in  each  count  of  the  declara- 
tion. 


It  is  contended  by  appellant  that  the  verdict  was 
contrary  to  the  evidence  in  the  case.  The  evidence  in 
the  case  is  very  voluminous,  but  when  it  is  carefully 
read  and  analyzed  there  is  but  little  conflict  in  it.  There 
is  no  question  but  what  the  surface  of  the  land  at  the 
point  in  dispute  began  to  sink  in  the  summer  of  1917, 
and  that  the  subsided  area  was  about  600  feet  by  350 
feet  in  extent  and  that  the  subsidence  was  caused  by 
mining  operations  directly  under  the  subsided  area. 

The  evidence  shows  that  the  mine  was  opened  by 
the  Peabody  Coal  Company  about  the  year  1909.  Some 
of  the  main  entries  were  driven  and  a  little  coal  around 
the  shaft  removed.  The  mine  was  then  sold  by  Peabody 
Coal  Company  to  the  Chicago  &  Eastern  Illinois  Rail- 
road Company  in  the  year  1912.  The  railroad  Company 
did  not  operate  the  mine  itself,  but  leased  the  same  to 
the  .Peabody  Coal  Company,  appellant,  on  May  1,  1912, 
and  as  such  lessee,  the  Peabody  Coal  Company  operated 
the  mine  to  December  1,  1914  and  never  at  any  time 
thereafter  had  anything  to  do  with  the  possession,  use, 
operation  or  ownership  of  the  mine.  About  this  time, 
the  Chicago  and  Eastern  Illinois  Railroad  Company  went 
into  the  hands  of  a  Receiver.  By  a  proceeding  filed  in 
the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois  in  Chicago,  Honorable  George  A. 
Carpenter,  Judge,  entered  an  order  or  decree  on  Novem- 
ber 25,  1914,  ordering  a  cancellation  of  all  of  the  coal 
leases  of  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany, the  cancellation  to  become  effective  November  30-, 
1914.     This 
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terminated  the  lease  of  the  appellant, 
Peabody  Coal  Company,  on  that  date.  By  the  same  or- 
der, Francis  S.  Peabody,  Jackson  K.  Deering  and  Jabez 
Wooley  were  appointed  Receivers  of  all  of  the  coal 
mines  owned  by  that  railroad  company  and  the  Receiv- 
ers were  directed  to  take  possession  of  the  mines  on 
November  30,  1914,  and  to  operate  the  same.  Undei 
this  order,  the  said  Receivers  operated  the  mine  to 
March  31,  1916,  at  which  time,  the  same  Judge  of  the 
same  court,  by  virtue  of  an  order  issued  on  March  16, 
1916,  accepted  the  resignation  of  Peabody,  Deering  and 


Wooley  as  Receivers  of  the  coal  property  of  the  Chicago 
&  Eastern  Illinois  Railroad  Company,  which  included 
this  mine,  and  appointed  Theodore  C.  Keller,  as  Receiv- 
er of  the  coal  properties  of  said  railroad  company,  as 
successor  to  Peahody,  Wooley  and  Deering  and  directed 
Mr.  Keller,  as  said  Receiver,  to  take  possession  of  the 
mines  at  midnight  March  31,  1916,  and  directed  him  to 
operate  and  manage  this  coal  mine.  Under  this  order 
of  the  Federal  Court  T.  C.  Keller  as  receiver,  operated 
the  mine  from  April  1,  1916,  to  December  18,  1917. 

This  is  not  a  case  where  the  rule  of  res  ipsa  loqui- 
tur applied  by  reason  of  the  subsidence.  Appellant  was 
not  in  the  control,  management  or  operation  of  the  mine. 
Liability  cannot  rest  upon  imagination,  speculation  or  con- 
jecture, nor  upon  a  choice  between  two  views  equally  com- 
patible with  the  evidence,  but,  must  be  based  on  facts  es- 
tablished by  evidence  fairly  tending  to  prove  them. 
Vulcan  Det.  Co.  v.  Ind.  Comm.  295  111.  141.  Burns  vs. 
C.  &  A.  R  R  Co.  223  111.  App.  439.  The  evidence  must 
not  only  show  that  defendant  was  guilty  of  the  specific 
charge  alleged  in  some  count  of  the  declaration,  but  the 
evidence  must  also  show  that  such  acts  or  neglect  was 
the  proximate  cause  of  the  subsidence  of  the  land  in 
question. 
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This  case  seems  to  have  been  tried  upon  the  theory 
that  if  appellant  removed  any  of  the  coal  from  under- 
neath the  subsided  area,  and  this  area  afterwards  sub- 
sided by  reason  of  the  wrongful  methods  of  appellant's 
successor,  that  this  made  appellant  a  joint  tort  feasor 
with  his  successor,  even  though  appellant's  methods 
were  proper  and  the  land  in  no  danger  of  subsiding  when 
appellant  ceased  operations  and  instructions  from  which 
the  jury  could  readily  infer  this  to  be  the  law  were  given 
the  jury. 

This  is  not  the  law.  Even  if  appellant  had  been 
negligent  in  its  operations,  it  could  only  be  held  liable  if 
its  negligence  was  the  proximate  cause  of  the  subsid- 
ence and  the  negligence  of  a  defendant  is  the  proximate 
cause  of  an  injury,  only  if  it  can  be  properly  said  to  have 
produced  the  result  complained  of  in  natural  and  contin- 
uous sequence,  unbroken     by  any  efficient    intervening 


cause.  MeClure  v.  Hoopestown  Gas  Co.  303  111.  89.  The 
opinion  in  this  case  quoted  from  A.  T.  &  S.  F.  R.  R  Co. 
vs  Stanford,  12  Kan.  354,  as  follows:— 'Any  number  of 
causes  and  effects  may  intervene  between  the  first 
wrongful  cause  and  the  final  injurious  consequence,  and 
if  they  are  such  as  might  with  reasonable  diligence  have 
been  forseen,  the  last  result,  as  well  as  the  first  and 
every  intermediate  result,  is  to  be  considered,  in  law,  as 
the  proximate  result  of  the  first  wrong  cause.  But 
whenever  a  new  cause  intervenes  which  is  not  a  conse- 
quence of  the  first  wrongful  cause,  which  is  not  under 
the  control  of  the  wrongdoer,  which  would  not  have  been 
foreseen  by  the  exercise  of  reasonable  diligence  by  the 
wrongdoer  and  except  for  which  the  final  injurious  con- 
sequence could  not  have  happened,  then  such  injurious 
consequences  must  be  deemed  too  remote  to  constitute 
the  basis  of  the  cause  of  action.  In  Milwaukee  and  St. 
Paul  Railway 
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Co.  v.  Kellogg,  94  U.  S.  469.  it  is  said: 
'The  question  always  is,  Was  there  an  unbroken  connec- 
tion between  the  wrongful  act  and  the  injury,  a  contin- 
uous operation?  Did  the  facts  constitute  a  continuous 
succession  of  events  so  linked  together  as  to  make  a 
natural  whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  injury? 
*  *  *  The  inquiry  must,  therefore,  always  be  whether 
there  was  any  intermediate  cause,  disconnected  from  the 
primary  fault  and  self-operating,  which  produced  the  in- 
jury." 

The  undisputed  evidence  is  that  appellant  quit  op- 
erating the  mine  and  that  when  it  ceased  operations 
there  was  no  danger  whatever  that  the  area  in  question 
would  or  could  subside,  and  in  this  state  of  the  record 
we  must  hold  under  the  authorities  cited  that  the  acts 
of  appellant  were  not  shown  by  the  evidence  to  be  the 
proximate  cause  of  the  subsidence. 

The  judgment  of  the  Circuit  court  is  therefore  re- 
versed and  the  cause  remanded. 
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General  No.  7595.  Agenda  No.  34. 

April  Term  A.  D.  1923 

Lewis  A.   Hirsch,   et  al,  Appellants, 

vs. 

Robert  H.  Downing,  Appellee. 

Appeal  from  Logan.  O    *-^ 

HEARD,  P.  J. 

This  purports  to  be  an  appeal  from  the  Circuit 
Court  of  Logan  County.  Appellant  filed  in  this  court 
what  purports  to  be  an  abstract,  but  which  does  not 
show  any  of  the  questions  involved  in  the  litigation  nor 
how  such  questions  arose.  It  does  not  even  show  that 
a  judgment  was  rendered  in  the  court  below  or  show  any 
action  of  the  Circuit  Court,  from  which  an  appeal  could 
be  taken. 

The  appeal  will  therefore  be  dismissed  in  accord- 
ance with  the  rule  of  this  court. 


General  No.  7599.  Agenda  No.  37. 

April  Term  A.  D.  1923 

John  J.  McGowan,  Administrator  of  the  Estate  of 
Jeannette    McGowan,   Deceased,  Appellee, 


Alfred   W.  Taylor,  Appellant. 

Appeal  from  Sangamon,  jg^    Cy  f\ 
HEARD,  P.  J. 

This  is  an  appeal  from  a  judgment  for  $3000.00  in 
favor  of  appellee  for  damages  occasioned  by  the  death 
of  Jeanette  McGowan  who  died  as  a  result  of  having 
been  struck  by  appellant's  automobile. 

Appellee's  declaration  consisted  of  three  counts. 
The  first  count  charged  appellant  with  general  negli- 
gence in  driving  his  automobile  and  failing  to  keep  it 
under  control.  The  second  count  was  a  statutory  speed 
count  and  the  third  count  charged  appellant  with  negli- 
gence in  failing  to'  give  reasonable  warning  of  his  ap- 
proach. Each  of  the  counts  alleged  due  care  and  cau- 
tion on  the  part  of  deceased  for  her  safety  and  each  al- 
leged the  death  of  deceased  as  the  result  of  appellant's 
negligence. 

It  is  contended  by  appellant  that  the  court  erred 
in  not  instructing  the  jury  to  find  the  defendant  not 
guilty.  Deceased  was  a  child  seven  years,  eight  months 
and  twenty  days  old  at  the  time  of  her  death  and  resid- 
ed with  her  parents  at  the  south  west  corner  of  the  in- 
tersection of  Enos  Avenue,  which  runs  east  and  west, 
and  Sixth  Street,  which  runs  north  and  south  in  the 
City  of  Springfield,  Illinois.  Deceased  daily  went  to 
school  crossing  Enos  Avenue  at  the  Sixth  Street  inter- 
section, and  had  been  warned  by  her  parents  aoout 
crossing  the  street.  At  noon  on  the  sixth  day  of  Sep- 
tember, 1922,  she  went  to  a  store  about  a  block  East 
from  her  house  on  the  north  side  of  Enos  Avenue;  she 
was 
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accompanied    by  a  sistem  ten  years    of  age. 

They  got  cookies  and  bread.     They  crossed  Enos  Avenue 

at  Seventh  Street  and  came  west  to  Sixth  Street  and 

stood  south  of  the  sidewalk  and  across  from  their  home 


on  Sixth  Street.  Automobiles  were  traveling  in  both 
directions  and  the  little  girl  ran  diagonally  across  the 
street  and  was  struck  by  appellant's  automobile  which 
was  being  driven  south  west  of  the  center  of  Sixth 
Street.  The  contention  of  the  defense  is  that  decease*., 
ran  out  suddenly  from  behind  an  automobile  going 
north  and  without  looking  in  the  direction  she  was  going 
ran  directly  in  front  of  appellant's  automobile  so  sud- 
denly and  unexpectedly  that  appellant  was  unable  to 
stop  his  car  or  avoid  injuring  her.  There  is  some  evi- 
dence to  sustain  this  theory.  On  the  other  hand  ap 
pellee  introduced  evidence  tending  to  show  that  deceas- 
ed did  not  run  suddenly  from  behind  a  car  but  that 
while  deceased  stood  on  the  corner  and  while  crossing 
the  street  appellant's  view  of  the  child  was  unobstruct- 
ed. Appellee  introduced  evidence  that  the  automobile 
was  going  at  a  rate  of  speed  greater  than  fifteen  miles 
per  hour  while  appellant's  witnesses  testified  that  the 
speed  was  less  than  fifteen  miles  per  hour.  Appellee 
introduced  evidence  tending  to  show  that  no  warning 
was  given  by  appellant  of  his  approach,  while  appellant's 
witnesses  testified  that  appellant  sounded  the  horn  of 
his  automobile  as  he  approached  the  street  intersection 
in  question.  These  questions  were  typical  questions  for 
the  jury  and  were  sufficient  to  warrant  the  submission 
of  the  question  of  appellant's  negligence  to  the  jury  if 
appellee's  case  was  other  wise  made  out. 

Appellant  contends  that  the  evidence  conclusively 
shows  that  deceased  was  guilty  of  contributory  negli- 
gence. Betty  McGowan  who  was  with  deceased  testi- 
fied, "When  we  got  to  Sixth  Street  we  looked  botn 
ways  and  we  saw  t!wo  cars  coming  from  the  souths  and 
we  never  saw  any  coming  from  the  north  and,  then  sne 
ran  across  and  I  was  waiting  for  the  two  cars  coming 
from   the  south.     When  she 
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ran  across,  a  car  coming 
from  the  north  hit  her." 

This  evidence  was  sufficient  to  require  the  submis- 
sion to  the  jury  of  the  question  of  fact  as  to  whether  or 
not  deceased  exercised  that  degree  of  care  which  a 
child   of  her   age,   intelligence,  capacity,   discretion,   ex- 


perience  and  understanding  would  naturally  and  ordinar- 
ily use  in  the  same  situation  and  under  the  same  circum- 
stances. 

In  Morrison  v.  Flowers,  308  111.  189,  it  was  said. 

"In  weighing  the  evidence  we  must  take  into  con- 
sideration the  age  of  appellee  and  his  capacity  to  ap- 
preciate danger.  In  the  absence  of  proof  to  the  con- 
trary he  will  be  expected  to  exercise  that  discretion  ana 
intelligence  in  protecting  himself  that  would  be  expected 
of  an  average  child  of  his  age  under  like  circumstances. 
(McGuire  v.  Guthmann  Transfer  Go.  234  111.  125;  Star 
Brewery  Co.  v.  Hauck,  222  id.  348;  City  of  Chicago  v. 
Keefe,  114  id.  222.)  So  far  as  this  record  shows,  ap- 
pellee had  the  right  to  run  into  the  street  at  any  point 
he  chose.  The  law  requires  him  to  exercise  due  care 
for  his  own  safety,  and  he  is  expected  to  enter  the 
street  with  greater  caution  where  persons  are  not  ordi- 
narily expected  to  enter  than  at  intersections.  On  the 
other  hand  a  person  operating  a  motor  vehicle  along  the 
streets  of  a  city  is  bound  to  recognize  the  fact  ttiat 
children  will  be  found  playing  in  the  street  and  that 
they  may  sometimes  attempt  to  cross  the  street  unmind- 
ful of  its  dangers,  and  the  driver  owes  the  children  the 
duty  of  reasonable  and  ordinary  care  under  the  circum- 
stances. Appellee  had  a  right  to  assume  that  motor  ve* 
hides  using  the  roadway  of  this  bridge  would  be  driven 
at  a  lawful  rate  of  speed.  *  *  *  *  *  When  a  mocor 
vehicle  is  proceeding  along  at  a  lawful  speed  and  is  obey- 
ing all  the  requirements  of  the  law  of  the  road  and  all 
the  regulations  for  operation  of  such  machine,  the  driv- 
er is  not,  as  a  general  proposition,  liable  for  injuries  re- 
ceived by  a  child  who  darts  in  front  of  the  machine  so 
suddenly  that  its  driver  cannot  stop  or  otherwise  avoia 
the  injury;  but  if  one  is  running  his  automobile  at  a 
speed  in  excess  of  the  statutory  limit  or  at  an  unreason- 
able 
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or  dangerous  speed,  he  cannot  escape  liability  De- 
cause  the  child  who  is  injured  ran  in  front  of  the  auto- 
mobile so  suddenly  that  the  accident  was  then  unavoid- 
able." 

The  court  did  not  err  in  submitting  the  case  to  the 


jury  and  under  the  evidence  in  the  case  we  would  not 
be  justified  in  disturbing  their  findings. 

The  court  instructed  the  jury  "that  if  you  believe 
that  the  plaintiff  has  proven  his  case  by  a  preponderance 
of  the  evidence  as  stated  in  his  declaration,  the  juiy 
will  find  for  the  plaintiff."  This  instruction  and  others 
of  similar  character  have  been  so  frequently  condemned 
that  had  not  the  court  at  appellant's  request  given  the 
exact  counterpart  of  this  instruction,  we  would  be  in- 
clined to  hold  its  giving  reversible  error.  Appellant 
therefore  cannot  complain  of  this  error.  Lerette  v. 
Director  General,  306  111.  348. 

Other  errors  are  assigned  but  we  find  no  reversible 
error  and  the  judgment  is  therefore  affirmed. 
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General  No.  7600  Agenda  No.  38 

April  Term  A.  D.  1923 

Joe  Jacobi,  et  al,  Appellants 

vs. 

Ben  Meyer,  Etc.,  Appellee 

Appeal  from  Sangamon. >; 

HEARD,  P.  J. 

Appellants  brought  suit  in  the  Circuit  Court  of  San- 
gamon County  to  recover  the  purchase  price  of  350  cases 
of  Blue  Ribbon  syrup  and  50  cases  of  Iowa  Syrup. 

Appellee  plead  payment  and  upon  the  trial  the  court 
instructed  the  jury  to  find  the  issues  for  the  defendant 
which  instruction  being  obeyed,  the  court  rendered 
judgment  on  the  verdict  in  bar  of  the  action  and  for 
costs,  from  which  judgment  appellants  have  appealed  to 
this  court. 

There  is  no  dispute  in  the  evidence  as  to  the  facts 
in  the  case.  The  appellants,  who  have  their  office  at 
Des  Moines,  Iowa,  doing  business  as  Besto  Syrup  Comp- 
any, sold  and  delivered  to  the  appellee,  who  does  busi- 
ness at  Springfield,  certain  merchandise,  pursuant  to  a 
written  order  taken  by  their  salesman,  one  Levey,  on 
May  6,  1921.  On  May  10,  1921,  the  goods  were  shipped 
to  the  buyer.  On  July  6,  1921,  appellee  gave  a  check  to 
Levey,  the  travelling  salesman  who  took  the  order,  at 
Springfield,  Illinois,  payable  to  the  Besto  Syrup  Company 
for  $2,352.00,  in  payment  of  the  account.  He  went  to 
the  bank  upon  which  the  check  was  drawn  with  said 
Levey,  identified  him  as  the  proper  person  to  whom  to 
pay  the  said  check  and  Levey  got  the  money  on  tne 
check  from  the  bank,  and  with  the  knowledge  of  appel- 
lee wrote  to  appellants  that  he  had  that  day  collected 
said  sum  of 
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money  and  that  same  should  be  charged  to 
his  personal  account.  Appellee  also  wrote  a  letter  on 
the  same  date  to  appellants  advising  them  that  he  had 
paid  Levey  the  amount  of  the  account.  Immediately 
upon  receipt  of  this  communication  Appellants  called  up 
appellee  to  advise  him  that  Levey  was  no  longer  in  their 


■ 


employ  ar^l  had  no  right  to  collect  the  account. 

The  only  question  in  the  case  is  whether  or  not  the 
giving  of  the  check  to  Levey  by  appellee  constituted  a 
payment  to  appellants  and  operated  as  a  discharge  of 
the  conceded  indebtedness  of  appellee  to  appellants. 

The  defense  of  payment  is  an  affirmative  defense 
and  where  one  seeks  to  defend  on  the  ground  of  pay- 
ment to  an  agent,  the  burden  rests  upon  him  to  prove 
that  the  person  to  whom  payment  was  made,  was  an 
agent  of  the  plaintiff  with  authority  from  the  plaintiff, 
either  express  or  implied,  to  receive  such  payment.  No 
such  express  authority  is  shown  by  the  evidence.  Neith- 
er was  there  evidence  of  former  payments  made  to  the 
agent  and  accepted  by  the  principal.  This  case  was 
tried  by  appellee  on  the  theory  that  the  agency  of  Levey 
established  by  the  correspondence  in  evidence,  was  a 
general  agency  whereby  he  had  authority  to  do  any  act 
in  furtherance  of  his  employer's  business,  among  these 
acts  being  the  collection  of  past  due  accounts. 

It  is  undoubtedly  true  that  if  the  principal  places 
his  agent  in  a  position  where  the  generality  of  mankind 
is  led  to  believe  that  his  powers  are  adequate  for  the 
performance  of  a  particular  act,  the  principal  is  preclud- 
ed from  repudiating  the  act  of  the  agent  done  within  tne 
scope  of  the  powers  his  principal  has  given  reason  for 
belief  that  he  possesses. 

Faber-Busser  Co.  vs.  Dee,  Co.  291  111.  240. 
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We  have  examined  the  evidence  carefully  and  aside 
from  the  statements  of  Levey  himself,  we  find  it  falls 
far  short  of  being  sufficient  to  warrant  us  in  holding  as 
a  matter  of  law  that  Levey  was  a  general  agent  of  ap- 
pellants, or  had  implied  authority  from  them  to  receive 
the  payment  in  question.  On  the  contrary  the  order  on 
its  face  shows  that  Levey  was  a  salesman  with  limited 
powers,  as  it  expressly  stipulated  that  the  order  was 
"subject  to  confirmation.  This  contract  is  not  subject 
to  countermand  and  any  agreement  not  stated  upon  this 
contract  will  not  be  recognized.  No  contract,  or  verbal 
promises  different  from  that  written  or  printed  hereon 
will  be  recognized  by  the  Besto  Syrup  Company.  It  is 
hereby  agreed  between  the  parties  that  this  order  shall 


be  payable  when  due  at  the  office  of  the  Besto  Syrup 
Company,  Des  Moines,  Iowa." 

In  Merchants  National  Bank  v.  Nichols  &  Company, 
223  111.  41  it  was  said:— 

"It  is  to  be  remembered  that  persons  dealing  with 
an  assumed  agent  are  bound,  at  their  peril,  to  ascertain 
not  only  the  fact  of  the  agency,  but  the  extent  of  the 
agent's  authority.  They  are  put  upon  their  guard  by  the 
very  fact  that  they  are  dealing  with  an  agent,  and  must, 
at  their  peril,  see  to  it  that  the  act  done  by  him  is  within 
his  power.  It  is  their  right  and  duty  to  ascertain  the 
extent  of  his  power  and  to  determine  whether  his  act 
comes  within  the  power  and  is  such  as  to  bind  his  prin- 
cipal.    (Mechem  on  Agency,  sec.  276;  Reynolds  v.    Fer- 

ree,  86  111.  570;  1  Am.  &  Eng.  Ency.  of  Law  2d  ed 

987).  An  agent  cannot  confer  power  upon  himself,  and 
therefore  his  agency  or  authority  cannot  be  established 
by  showing  either  what  he  said  or  did.  (Proctor  v.  Tows 
115  111.  138;  Mullanphy  Savings  Bank  v.  Schott,  135  id. 
655).  The  source  of  authority  is  the  principal, 
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and  the 
power  of  the  agent  can  only  be  proved  by  tracing  it  to 
that  source  in  some  word  or  act  of  the  alleged  principal.'' 

The  evidence  failing  to  show  an  express  authority 
from  appellants  to  Levey  to  receive  the  payment  in  ques- 
tion and  also  failing  to  show  a  state  of  facts,  from  which 
the  law  would  imply  such  authority;  we  must  hold  that 
payment  to  Levey  was  not  a  payment  to  appellants  and 
that  therefore  the  court  erred  in  instructing  the  jury  to 
find  the  issues  for  the  defendant. 

The  judgment  is  reversed  and  the  cause  remandeo. 
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Genera]  No.  7608.  Agenda  No.  67. 

April  Term  A.  D.  1923 

Welby  Miller,  Appellee, 

vs. 

The   Joliet    Manufacturing   Company,   Appellant. 

Appeal  from  County  Court  of  DeWitt. 

HEARD,  P.  J. 

September  27,  1921.  at  8:20  A.  M.  there  was  deliv- 
ered to  the  Sheriff  of  the  County  of  DeWitt,  an  execution 
and  fee  bill  issued  out  of  the  Circuit  Court  of  McLean 
County,  Illinois,  dated  the  26th  day  of  September,  A.  D. 
1921,  in  favor  of  the  Joliet  Manufacturing  Company,  a 
corporation  and  against  Bert  Miller,  which  was  levied 
upon  the  following  personal  property: — One  Garden  Self 
Deefer  attached  to  a  Reeves  Separator,  One  Reeves  Sep- 
arator, complete  with  self  measure  belts,  etc.,  One  Ree- 
ves Traction  engine,  One  Tank  with  truck,  pump  and  hose 
One  Drive  Belt,  as  the  property  of  the  said  Bert  Miller. 

October  24,1921,  Appellee  filed  with  the  Sheriff  his 
claim  in  writing  for  the  property  in  question,  and  there- 
after in  accordance  with  the  Statute  a  trial  of  the  right 
of  property  was  had  in  the  County  Court  before  the 
Court,  a  jury  having  been  waived.  The  Court  found  the 
right  of  property  to  be  in  appellee  and  entered  judgment 
accordingly,  from  which  judgment  this  appeal  has  been 
taken. 

Appellee  claimed  to  have  purchased  the  property 
from  his  brother,  Bert  Miller,  about  September  1,  1921, 
although  he  did  not  receive  a  bill  of  sale  for  the  same, 
until  about  the  twenty-seventh  or  twenth-eighth  of  Sep- 
tember, after  the  judgment,  in  favor  or  appellant  against 
Bert  Miller 
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and  the  receipt  of  the  execution  by  the 
Sheriff.     While  both  Appellee  and  Bert  Miller  testified  to 
the  fact  of  the  sale,  their  testimony  as  to  the  time  of 
payment  and  manner  of  payment  is  not  clear. 

At  the  time  of  the  alleged  purchase  the  property 
was  in  a  shed  on  the  farm  of  appellee's  father,  which 
farm  was  occupied  by  Bert  Miller.  Appellee's  residence 
was  with  his  father  in  Farmer  City.     After  the  alleged 


sale  and  until  the  levy  of  the  execution  the  property  re- 
mained in  the  same  place.  Appellee  testified  "actual 
possession  was  not  delivered  to  me.  It  was  left  on  the 
same  farm  on  the  same  place." 

Ed  Warren,  a  witness  for  Appellee,  was  asked  this 
question: 

"Q.  From  your  dealings  with  reference  to  the 
threshing  outfit  and  your  observation  and  your  judg- 
ment, now  who  was  the  owner  of  this  outfit?" 

Over  objection  of  appellant  he  was  allowed  to  an- 
swer. 

"A.  Why,  I  judged  Welby  owned  it,  by  him  making 
the  contract." 

He  was  also  asked: 

"Q.  Have  you  learned  from  any  one  who  was  the 
owner  of  this  property?" 

Aopellant's  objection  was  overruled  and  he  an- 
swered'. 

A.  "Bert  Miller  told  me  he  sold  it  to  Welby,  and 
Welby  told  me  he  bought  it." 

R.  W.  McNaughton  was  asked  by  appellee's  attor- 
ney. 

Q.  "Who  was  in  possession  of  this  threshing  outfit 
at  the  time  you  made  this  contract  if  you  know?" 

And  over  appellant's  objection  he  was  permitted  to 
answer: 

A.     "Welby  Miller.     He  keeps  this  property  on  his 
father's  Frank  Miller's  farm." 
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Cary  Andrew's  was  asked,  "From  your  observation 
Welby  Miller  has  been  in  possession  and  owned  the  prop- 
erty", and  answered  over  objection,  "Yes."  Over  Ap- 
pellant's objection,  C.  C.  Murdock  was  allowed  to  testi- 
fy to  a  conversation  with  appellee,  in  which  appellee  said 
he  owned  the  engine.  Frank  Miller,  a  witness  for  a]> 
pellee  was  allowed  to  testify  over  appellant's  objection, 
"Welby  has  been  in  possession  of  the  threshing  outfit 
since  September,  1921;"  "That  Bert  Miller  has  not  ex- 
ercised any  acts  of  ownership  or  used  this  machinery 
since  September  1st,  1921,"  and  when  asked  "Who  if 
any  one,  have  you  seen  exercising  acts  of  ownership  and 
possession  of  this   property,"   over  objection   answered, 


"Welby  Miller,  so  far  as  I  know."  Bert  Miller  over  ap- 
pellant's objection  in  reply  to  the  question  "Who  has 
been  in  possession  of  this  property  since  the  first  of 
September.  1921,"  answered,  "Welby  Miller."  Welby 
Miller  over  objection  was  allowed  to  testify  that  he  wag 
the  owner  of  the  machinery  September  1,  1921,  and  that 
he  had  been  the  owner  since  that  time. 

Other  witnesses  testified  to  self  serving  state- 
ments and  acts  of  appellee  after  the  levy  of  the  execu- 
tion. Other  witnesses  were  allowed  to  testify  that  ap- 
pellee was  in  possession  of  the  property  and  exercised 
acts  of  ownership  over  it  without  stating  any  evidentiary 
facts  from  which  they  drew  their  conclusions. 

This  evidence  was  not  admitted  subject  to  objection 
but  the  objections  were  overruled  and  the  evidence  held 
competent.  This  incompetent  evidence  must  have  been 
considered  by  the  court  and  his  finding  based  thereon, 
as  it  was  admitted  by  appellee  that  there  had  been  no 
actual  change  of  possession  after  his  alleged  purchase 
prior  to  the  levy  of  the  execution, 
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and  there  is  no  com- 
petent testimony  as  to  evidentiary  facts  tending  to  show 
that  appellee  had  constructive  possession  prior  to  the  levy, 
of  the  execution.  The  competent  evidence  therefore 
failed  to  show  that  appellee  was  entitled  to  the  property 
as  against  the  execution  creditor.  Friedman  v.  Lesher, 
198  III.  21;  Huschle  v.  Morris  131  111.  587. 

The  judgment  of  the  County  Court  is  reversed  and 
the  cause  remanded. 
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General  No.  7613  Agenda  No.  46 

April  Term  A.  D.  1923 

William  E.  Reiber,  Appellee 

vs. 
John  H.  Leinweber,  Appellant    < 

Appeal  from  Pike.  ' 

HEARD,  P.  J. 

This  is  an  appeal  from  a  judgment  for  $350.54  ana 
costs  in  favor  of  appellee  in  a  suit  in  assumpsit  brougnt 
by  appellee  against  appellant. 

In  the  summer  of  1920  appellant  who  was  the  own- 
er of  two  farms  in  Pike  County,  made  a  tentative  ar- 
rangement to  rent  one  of  these  farms  to  appellee  and 
the  other  to  Appellee's  brother,  Alfred,  and  to  sell  them 
stock  and  farming  utensils  which  were  then  upon  the 
farm.  The  arrangement  was  consumated  in  the  fall 
and  a  lease  entered  into  to  commence  March  1,  1921. 
Appellee,  however,  taking  possession  of  the  property  at 
once. 

This  suit  is  largely  a  suit  brought  to  recover  for  ser- 
vices alleged  to  have  been  rendered  by  appellee  to  ap- 
pellant and  for  materials  and  merchandise  furnished 
prior  to  a  settlement  had  between  the  parties  May  12, 
1921,  at  which  time  appellee  gave  to  appellant  a  note 
for  $551.00  and  also  prior  to  a  suit  brought  and  judg- 
ment recovered  before  a  Justice  of  the  Peace  by  appel- 
lant against  appellee  upon  a  settlement  claimed  by  appel- 
lant to  have  been  made  September  27,  1921. 
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Appellant's  contention,  as  stated  in  his  arguments 
is  two-fold:  "first,  that  appellee's  account  is  an  after- 
thought and  he  seeks  to  recover  for  services  which  ne 
did  not  intend  to  charge  for  at  the  time  they  were  ren- 
dered; and  second,  if  the  account  was  honest,  it  was 
barred  by  reason  of  these  settlements." 

Appellee's  claim  was  evidenced  by  a  book  account 
which  appellee  claims  was  kept  by  his  wife,  in  which  the 
items  and  the  date  thereof  severally  appear.  Appel- 
lants claims  that  it  is  evident  from  an  inspection  of  this 
book  that  the  entries  in  the  account  book  were  all  maae 
at  one  time  and  it  has  been  certified  to  this  court  for  our 


inspection.  We  have  examined  it  carefully  but  as  tno 
case  must  be  reversed  upon  other  grounds,  do  not  deem 
it  proper  to  express  an  opinion  as  to  this  contention  at 
this  time. 

There  was  evidently  much  bitter  feeling  between 
the  parties,  there  were  many  items  claimed  in  the  bill  of 
particulars  and  the  evidence  in  the  case  very  contradic- 
tory. It  was  therefore  important  that  the  jury  should 
be  accurately  instructed. 

At  the  request  of  appellee  the  court  gave  to  'the  jury 
the  following  instructions. 

"You  are  instructed  that  it  is  claimed  by  the  plain- 
tiff Reiber  that  the  defendant  Leinweber  is  indebted  to 
him  in  the  various  items  set  forth  in  the  bill  of  parti- 
culars.    You  are  further  instructed  that  it  devolves  up- 
on the  plaintiff  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  defendant  is  so  indebted  to  him,  and  you 
are  further  instructed  that  as  to  such  items  so  proven 
your  verdict  should  be  for  the  plaintiff." 
Page  2 
There  was  no  question  in  the  evidence  but  what  a 
large  portion  of  the  items  of  services  set  forth  in  the 
bill  of  particulars  had  been  performed,  but  there  was 
evidence  in  the  case  fairly  tending  to  show  that  at  the 
time  of  the  rendition  of  the  services  neither  party  ex- 
pected that  they  should  be  paid  for  other  than  in  kind; 
that  they  were  all  occupying  the  same  farm  performing 
essential  services,  each  for  the  other,  without  intention 
of  remuneration.     There  was  also  evidence  fairly  tend- 
ing to  show  that  after  the  date  of  the  items  in  the  bill 
of  particulars  and  prior  to  the  bringing  of  this  suit,  ap- 
pellee and  appellant  on  September  27,  1921,  got  togeth- 
er in  the  presence  of  a  witness,  went  over  their  mutual 
claims  and  as  a  result  thereof  found  a  balance  due  Ap- 
pellant of  $289.80  which  appellee  agreed  to  pay. 

The  instruction  in  question  directed  a  verdict  and  as 
it  entirely  ignored  these  matters  of  defense,  its  giving 
was  a  reversible  error.  Some  other  instruction  given 
an  subject  to  a  like  criticism. 

The  judgment  is  reversed  and  the  cause  remanded. 
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General  No.  7617.  Agenda  No.  61. 

April  Term  A.  D.  1923 

Peter  Bardon,    Administrator  of  the   Estate   of  Alfred 

Bardon,   Deceased,  Appellee, 

vs. 

The   Excelsior  Stove  &  Manufacturing  Company, 


Appellant. 


HEARD,  P.  J. 


2 


Q 


Appeal  from  Adams. 


This  is  an  appeal  from  a  judgment  for  $4000.00,  re- 
covered by  appellee  against  appellant  for  damages  re- 
sulting from  the  death  of  Alfred  Bardon,  deceased. 

The  accident  in  which  Alfred  Bardon  was  drowned, 
was  the  same  on  which  the  suit  of  Peter  Bardon,  Admin- 
istrator of  the  estate  of  Norma  Bardon,  deceased  vs. 
The  Excelsior  Stove  &  Manufacturing  Company  No.  7578 
was  founded,  and  to  the  opinion  in  which  case  reference 
is  made  for  a  full  statement  of  the  pleadings  and  the 
circumstance  attending  the  accident. 

There  is  no  question  in  the  case  but  what  Alfred 
Bardon  was  drowned  as  the  result  of  the  boat  in  which 
he  with  other  members  of  his  family  were  riding. 

In  the  former  case  no  evidence  was  introduced  in 
behalf  of  appellant,  while  in  the  present  case  appellant 
introduced  evidence  tending  to  show  that  Peter  Bardon 
was  on  the  river  bank  every  day  during  the  driving  of 
the  piling  and  thereafter  until  the  time  of  the  accident. 
He  also  admitted  on  cross  examination  that  he  had  seen 
the  water  of  the  river  over  all  the  piling.  Evidence 
was  also  introduced  in  this  case  tending  to  show  that  a 
model  boat,  such  as  the  one  in  which  the  deceased  was 
riding  at  the  time     of  the    accident     was  not  safe  for 
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the  carriage  of  so  many  persons.  While  the  additional 
evidence  tended  to  make  a  stronger  case  for  appellant  on 
the  question  of  contributory  negligence  on  the  part  of 
Peter  Bardon,  yet  the  question  of  whether  or  not  he 
was  guilty  of  such  negligence  still  remained  a  question 
of  fact  for  the  jury  and  they  having  found  adversely  to 
appellant  on  this  question,  we  would  not  be  justified  in 


disturbing  their  finding. 

Appellee  introduced  in  this  case  the  testimony  of 
Clarence  Miller  and  appellant  the  testimony  of  John  J. 
Fisher,  President  of  appellant,  as  to  the  arrangement 
under  which  the  piling  were  driven  in  the  river,  but  this 
testimony  in  no  way  changed  the  fact  that  the  contrac- 
tor did  not  have  exclusive  possession  of  the  premises 
and  that  the  submerged  piling  was  a  public  nuisance 
which  had  existed  on  appellant's  premises  for  such  a 
length  of  time  that  the  jury  might  rightfully  find  that 
appellant  had  accepted  the  piling  and  had  knowledge  of 
their  dangerous  situation. 

Other  questions  are  raised  as  to  the  introduction  of 
evidence  and  the  court's  ruling  on  instructions.  The  ques- 
tions as  to  the  admission  of  evidence  is  the  same  as  in  the 
former  case.  There  were  47  instructions  given  to  the 
jury,  31  of  them  on  behalf  of  appellant.  *  The  jury  were 
fully  and  fairly  instructed  and  appellant  has  no  cause 
for  complaint  in  this  respect. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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General  No.  7562.  Agenda  No.  9. 

April  Term  A.  D.  1923 

George  W.  Jackson,  Appellee. 

vs. 

J.  J.  McCarty,  Executor  of  the  Estate  of  John  Condon, 

Deceased,  Appellant. 

Appeal  from  Edgar. 

NIEHAHS.  J. 

In  June   1919  John  Condon  now  deceased,  residing 
near  Hume,  Edgar  county,  a  farmer  and  landowner,  sold 
j.60  acres  of  land  to  Alexander  Hance,   also  a  farmer 
and  landowner,  who  resided  about  seven  miles  west  of 
Hume.     In   September   1921,   Condon  was  adjudged  in- 
competent to  attend  to  his  business,  and  affairs;  and  a 
conservator  was  appointed  to  take  charge  of  his  estate. 
George  W.  Jackson  the  appellee,  who  is  a  real  estate 
agent  or  broker,  filed  a  claim  against  the  Condon  estate 
-  in  the  county  court  of  Edgar  county,  to  recover  a  com- 
mission as  broker.     A  hearing  was  had  upon  the  claim 
before  the  court  without  a  jury  at  the  March  term  1921. 
A  finding  was  entered  by  the  county  court  disallowing 
the   claim;   thereupon  Jackson   appealed   to   the   circuit 
court.     Before  the  trial  in   the  circuit     court     Condon 
died  leaving  a  last  will  and  testament  which  was  proba- 
ted, and  under  it  James  P.  McCarty  who  had  been  act- 
ing as  conservator  of  the  deceased,  was  appointed  exe- 
cutor; and  as  such  has  acted  in  defense  of  the  appellee's 
claim.     Thereafter  a  trial  was  had  on  the  merits  of  tne 
appellee's  claim,  which  resulted  in  a  verdict     and  judg- 
ment in  the  sum  of  $930.00,  the  claim  being  for  two  per- 
cent commission  for.  appellee's  alleged  service  as  a  bro- 
ker in  the  sale  of  the    160  acres  of    land  by  Conuon  to 
Hance.     This  appeal   is  prosecuted  to  reverse  the  judg- 

ment. 

The  appellant  contends,  that  there  is  no  evidence  to 
show,  that  the  appellee  acted  as  agent  for  Condon  in  tne 
sale  of  the  land,  and  that  therefore  he  is  not  entitled  to 
recover  any  commission  for  his  services.  It  is  true, 
.here   is  no  direct  evidence  of  any  contract  of  agency; 

or  any  direct  evidence 
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showing  that  Condon  em 
employed  the  appellee  as  his  agent  to  sell  vhe  land  in 
question;  but  it  is  not  necessary  that  agency  should  be 
show  by  direct  evidence.  Beckstrom  v.  Armstrong  P. 
&  V.  Works  220  111.  App.  598.  It  is  sufficient  f  the 
transaction  and  the  circumstances  connected  theiewith 
justify  the  inieience  that  the  appellee  was  employed  by 
Condon  to  act  as  agent  ci  broker  in  the  sale  mentioned. 
The  evidence  shows,  that  he  did  negotiate  and  arrange 
the  sale  between  the  parties;  and  there  is  evidence  from 
which  the  jury  were  warranted  in  drawing  the  inference, 
that  he  did  so,  at  the  instance  and  request  of  Condon; 
also,  that  Condon  recognized  his  obligation  to  pay  him 
for  the  services  which  he  rendered  as  broker.  Alexan- 
der Hance  the  purchaser  of  the  land  in  question  testi- 
fied to  the  final  negotiations  which  resulted  in  the  sale  to 
him  of  the  land,  and  that  these  were  carried  on  between 
him  and  Condon  by  the  appellee;  that  he  made  his  final 
offer  to  Condon  through  appellee  to  pay  $300.00  an  acre-, 
and  that  the  appellee  informed  him,  that  the  $300.00  per 
acre  offer  was  accepted  by  Condon,  and  thereupon  the 
appellee  took  him  to  Condon's  home  in  his  car;  and  then 
they  all  went  to  Hume,  where  the  sale  of  the  land  was 
consummated  at  the  Hume  State  Bank,  and  a  contract 
was  drawn  there.  It  also  appears  in  evidence,  that 
while  the  parties  were  in  the  bank,  the. cashier  in  res- 
ponse to  request  to  draw  the  contract  said,  in  the  pre- 
sence of  Condon,  "Mr.  Jackson,  you  are  the  one  that  is 
making  this  deal,  why  not  you  draw  this  contract;"  ana 
that  Mr.  Condon  made  no  contradiction  of  the  assertion 
made  by  the  cashier,  that  the  appellee  was  making  the 
deal.  Thomas  Bryant  another  witness  testified,  that  ne 
was  working  for  Mr.  Dill  on  Condon's  place  in  1919;  and 
that  while  at  work  there  in  the  middle  of  June,  he  heard 
a  conversation  between  the  appellee  and  Condon,  ana 
heard  Condon  say  to  the  appellee,  to  sell  if  for  $310.00. 
George  Dill  another  witness,  who  was  Condon's  tenant, 
and  had  lived  on  the  Condon  farm  in  1919,  testified,  that 
he  saw  the  appellee  out  at  Condon's  farm  in  June  1919; 
and  that  he  heard  Condon  say,  that  Jackson  had  sold  the 
farm  that  Dill  lived  on;  that  Jackson  had  sold  the 
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place,  and  that  I  would  have  to  look  for  something  else. 
C.  L.  Swigert,  also  a  witness  testified,  that  he  and  the 
appellee  drove  out  to  the  Condon  farm  together;  ana 
Condon  was  in  the  yard  sitting  under  a  tree;  that  Condon 
got  up  and  walked  out  to  the  car  in  which  they  were  sit- 
ting; and  that  he  and  Jackson  talked  a  few  minutes, 
whereupon  Condon  said,  he  was  sorry  to  have  caused 
the  appellee  so  much  trouble  in  regard  to  the  farm;  and 
also  used  this  language:  "I  should  have  been  up  and 
settled  with  you,  but  I  havent  done  it.  I  will  be  up  in 
a  few  days."  He  also  asked  Jackson  how  much  it  was, 
and  Jackson  pulled  out  a  little  book  out  of  his  pocket 
and  told  him  it  was  $960.00.  Whereupon  Condon  saict, 
"I  will  be  up  and  settle  with  you  in  a  few  days." 

We  are  of  opinion  that  from  the  evidence,  the  jury 
were  fully  warranted  in  arriving  at  the  conclusion,  that 
the  appellee  acted  as  Condon's  agent  in  bringing  about 
a  sale  of  his  land,  and  that  therefore  he  was  entitled  to 
recover  a  commission  therefor. 

The  evidence  also  shows,  that  two  percent  is  the 
usual  and  customary  commission  paid  to  real  estate 
brokers  for  services  such  as  were  rendered  by  the  ap- 
pellee in  making  the  sale.  A  real  estate  broker  employ- 
ed to  make  sale  of  land,  who  finds  a  purchaser  at  the 
price  fixed  by  the  owner  is  entitled  to  recover  the  usual 
and  customary  reasonable  compensation  for  the  service 
performed,  in  the  absence  of  proof  showing  that  the 
amount  of  compensation  was  agreed  upon.  Purgett  v. 
Weinrank  219  111.  App.  28.  The  verdict  and  judgment 
are  in  accordance  with  the  evidence  and  the  law,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 

Page  3 


General  No.  7569.  Agenda  No.  15. 

April  Term  A  D.  1923 


E.   S.   Spindel,  Appellee, 


r 


Qf>.  T 


Elizabeth  Aldich,  Appellant. 
Appeal   from   County  Court  Sangamon  County. 
NIEHAUS,  J. 

This  is  an  appeal  from  a  judgment  for  $150.00  ren- 
dered in  the  county  court  of  Sangamon  county  against 
the  appellant  Elizabeth  Ald^ich,  and  in  favor  of  the  ap 
pellee  Enos  S.  Spindel,  a  physician,     for    performing  a 
surgical  operation  on  the  minor  son  of  the     appellant, 
Emmet  Aldrich.     At  the  close  of  all  the  evidence  on  the 
trial,  the  court  directed  a  verdict  for  the  full  amount  of 
his  claim;  and  this  is  assigned  as  error.     An  examination 
of  the  record  discloses,  that  the  evidence  presents  a  con- 
tested question  concerning  the  number  of   professional 
visits  which  the  appellee  made,  and  for  which  a  charge 
of  $2.00  per  visit  was  made.     There  is  also  a  controvert- 
ed question  in  the  evidence,  which  was  raised  as  a  mat- 
ter of  defense  to  appellee's  claim,  namely,  that  the  sur- 
gical operation  which  was  performed  by  appellee  upon 
appellant's  son,  and  which  consisted  of  an  amputation  of 
one  of  his  feet,  had  not  been  performed  in  a  timely  and 
proper  manner;  and  in  accordance  with  the  recognized 
and  accepted  principles  and  practices  generally  observed 
by  the  medical  profession  in  an  operation  of  that  kind. 
There  is  some  evidence  in  the  record  tending  to  show 
that  the   amputation  was  not  so  performed.     There  is 
also  some  evidence  tending  to  show  that  the  profession- 
al visits  of  the  doctor  were  not  as  many  as  claimed.     The 
controverted   questions   referred    to,   should   have   been 
submitted  to  the  jury  for  their  consideration,  and  it  was 
error  for  the  court  to  determine  them  for  the  jury,  by 
directing  a  verdict.     The  judgment  is  therefore  revers- 
ed and  the  cause  remanded. 
Reversed  and  remanded. 
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General  No.  7573.  Agenda  No.  18. 

April  Term  A.  D.  1923 

Marion   0.   Flanigon,  Administrator,   etc.,    Appellee. 

vs. 

John  D.  Gibson,  et  al,  Defendants, 

Clara  E.   Gibson,  Clara  E.   Gibson,   Executrix,   etc., 

Appellant. 

Appeal  from  McLean 


NIEHAUS,  J. 


2  32I.&.  638 


In  this  case  the  appellee  Marion  0.  Flanigon,  who  is 
administrator  with  v/ill  annexed  of  the  Estate  of  Marion 
F.  Gibson  deceased,  filed  a  bill  to  construe  the  last  will 
and  testament  of  the  deceased  in  the  circuit  court  of  Mc- 
Lean county.  The  testator  died  May  27 ;  1920  and  left 
his  widow  surviving;  and  the  widow  died  Sept.  14,  1921, 
leaving  her  surviving,  the  original  seven  children  of  the 
testator,  except  Harry  C.  Gibson,  who  had  died  Sept.  30, 

1920.  After  the  death  of  the  widow,  on  December  15, 

1921,  Frank  Gibson,  also  one  of  the  seven  children  referr- 
ed to  in  the  will,  died,  leaving  his  widow,  Clara  E.  Gibson, 
appellant,  surviving  him,  but  no  heirs  of  the  body.  The 
provisions  of  the  last  will  and  testament  involved  in  this 
controversv,  are  as  follows:  "First:  I  direct  that  all 
my  just  debts,  including  my  funeral  and  burial  expenses, 
be  fully  paid  as  soon  as  conveniently  may  be  done  after 
my  decease. 

Second.  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Mary  J.  Gibson,  for  and  during  the  term  of  her 
natural  life  only,  all  real  and  personal  property  which  I 
may  own  or  be  entitled  to  at  the  time  of  my  decease, 
whether  owned  by  me  now  or  acquired  by  me  hereafter, 
wheresoever  situated,  and  including  our  household  goods, 
and  any  moneys,  notes,  bonds,  or  other  securities  which  I 
may  own  at  the  time  of  my  decease. 

Third.  Subject  to  the  life  estate  given  by  the  second 
clause  of  this  will,  to  my  beloved  wife,  Mary  J.  Gibson,  1 
hereby  give,  devise  and  bequeath  to  my  son  John  D.  Gib- 
son my  homestead 
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property  in  the  village  of  Bellflow- 
er,  McLean  county,  Illinois,  consisting  of  a  residence  and 
outbuildings,  and  about  three  acres  of  land. 


I  make  this  provision  for  my  said  son  John  D.  Gibson 
by  virtue  of  an  agreement  entered  into  with  him  several 
years  ago  under  the  terms  of  which  it  was  agreed  that 
he  should  live  with  myself  and  my  wife  so  long  as  we 
should  both  live,  and  that  he  should  take  care  of  us,  and 
my  said  son  having  fulfilled  his  contract  up  to  this  time 
and  fully  relying  upon  his  carrying  out  the  remainder  of 
his  agreement,  I  have  made  the  above  provision  for  him. 
It  being  my  part  of  the  agreement  that  in  consideration 
of  his  living  with  myself  and  my  wife  so  long  as  we  botn 
should  live,  and  care  for  us,  that  in  such  event  I  woula 
give  him  my  homestead  property  above  described. 

Fourth.  I  am  now  the  owner  of  two  hundred  and 
sixty  (260)  acres  of  farm  land,  more  or  less,  in  sections 
seventeen  (17)  and  twenty  (20),  Town  of  Bellflower,  Mc- 
Lean county,  Illinois,  which  I  believe  are  correctly  des- 
cribed as  follows:  The  northwest  quarter  (1-4)  of  Sec- 
tion Twenty  (20);  The  'Northwest  quarter  (1-4)  of  the 
northeast  Quarter  (1-4)  of  Section  Twenty  (20);  ;tne 
west  half  (1-2)  of  the  northeast  quarter  (1-4)  of  the 
northeast  quarter  of  Section  Twenty  (20);  and  the  soutn- 
west  quarter  (1-4)  of  the  southeast  quarter  (1-4)  of 
Section  Seventeen  (17);  All  in  Township  Twenty-two (22) 
North,  Range  Six  (6)  East  of  the  Third  Principal  Merid- 
ian in  McLean  County,  Illinois. 

And  it  is  my  wish  and  will  that  all  of  said  real  estate 
last  described,  or  any  other  real  estate  which  I  may  own 
at  the  time  of  my  decease,  save  and  except  my  home- 
stead property  mentioned  in  the  second  and  third  clauses 
inbefore  devised  in  the  second  and  third  clauses  of  this 
will,  be  sold  and  converted  into  money  within  one  year 
next  after  the  first  day  of  March  following  my  decease, 
if  my  wife  Mary  J.  Gibson  shall  then  be  dead,  and  if  not, 
then  within  one  year  next  after  the  first  day  of  March 
following  the  decease  of  my  wife  Mary  J.  Gibson,  if  she 
survives  me. 
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It  is  also  my  wish  that  all  the  personal  and  chattel 
property  be  likewise  converted  into  cash  within  the  same 
time  above  limited.  And  to  this  and  I  hereby  authorize, 
direct!  and  empower  the  administrator  with  will  annexed 
of  this  will  to  make  sale  of  all  the  real  estate  of  which 
I  may  die  seized  and  possessed,  or  be  entitled  to  at  the 


time  of  my  decease,  save  and  excepting  only  my  home- 
stead property  mentioned  in  th  second  and  third  clauses 
of  this  will. 

I  further  direct  that  said  sale  and  settlement  there- 
for shall  be  made  within  the  time  above  limited  in  this 
clause  of  my  will,  and  that  said  sale  shall  be  at  either 
private  or  public  sale  as  may  be  deemed  best  by  the  ad- 
ministrator with  will  annexed  of  this  will,  but  an  effort 
should  be  made  to  sell  said  lands  for  the  highest  price 
obtainable  within  said  time,  but  the  method  of  this  shall 
be  in  the  discretion  of  said  administrator  with  will  annex- 
ed. 

I  further  authorize  said  administrator  with  will  an- 
nexed, in  connection  with  said  sale,  to  procure  and  fur- 
nish to  the  purchaser  or  purchasers  of  said  real  estate 
complete  abstracts  of  title  certified  down  to  approxi- 
mately the  time  of  closing  said  sale,  showing  good  mer- 
chantable title  clear  of  encumbrance,  and  I  further  au- 
thorize him  to  advertise  said  sale  or  sales  as  he  may 
deem  best,  and  if  he  deem  it  necessary,  to  employ  a  com- 
petent auctioneer  to  make  said  public  sale  of  said  real 
estate,  or  to  employ  an  agent  or  agents  to  make  a  pri- 
vate sale  of  said  real  estate,  as  in  his  judgment  may  be 
deemed  best. 

I  further  authorize  him  to  enter  into  such  contract 
or  contracts  for  the  sale  of  said  real  estate  as  he  may 
deem  best  for  the  interests  of  my  estate,  such  contracts, 
however,  to  be  in  the  usual  form  of  such  contracts  gen- 
erally used  in  the  community  at  the  time  the  land  is  sold. 
I  further  authorize  him  to  pay  all  taxes  which  may 
be  legally  levied  against  any  of  said  real  estate,  and  to 
keep  the  buildings  thereon  insured  for  their  fair  insur- 
able value;  to  rent  said  land  for  a  period  of  not  exceed- 
ing the  time  of 
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closing  the  sale  as  hereinabove  limit- 
ed, such  lease  to  be  on  the  usual  and  customary  terms  of 
rental  in  the  vicinity  where  said  lease  is  made,  and  to 
collect  the  rents  therefrom. 

I  likewise  authorize  and  direct  said  administrator 
with  will  annexed  to  convert  all  my  chattel  property, 
notes,   bonds,   or  other   evidences  of   indebtedness   into 


money  within  the  time  above  limited. 

Said  administrator  with  will  annexed  shail  have  full 
power  and  authority  to  make  said  sales  of  real  estate 
and  personal  property  without  any  order  of  court  for  that 
purpose. 

In  order  that  said  administrator  with  will  annexed 
shall  have  full  power  and  authority  to  carry  into  effect 
any  sales  made  by  him  hereunder,  I  hereby  fully  author- 
ize and  empower,  and  direct  said  administrator  with  will 
annexed  to  execute,  acknowledge  and  deliver  to  any  pur- 
chasers of  any  of  my  said  real  estate,  as  hereinbefore 
provided,  good  and  sufficient  deed  or  deeds  with  cove- 
nants of  general  warranty,  and  sufficient  to  pass  to  sucn 
purchaser  or  purchasers  the  fee  simple  title  in  said  real 
estate  so  purchased  by  them  hereunder. 

I  also  authorize  said  administrator  with  will  annexed, 
if  he  deems  necessary,  to  make  and  deliver  to  any  pur- 
chaser of  personal  property  such  bill  of  sale  or  assign- 
ment thereof  as  he  may  deem  necessary  or  expedient  to 
pass  the  title  in  said  property  to  the  purchaser. 

Fifth.  I  have  heretofore  made  advancements  from 
my  estate  to  some  of  my  children,  and  in  all  such  cases  I 
have  taken  their  receipt  for  the  money  so  advanced  to 
them,  said  receipts  stating  that  such  sums  advanced  to 
them  shall  bear  interest  at  four  per  cent  per  annum  from 
the  date  of  such  advancements  to  the  date  the  same  is 
paid,  and  it  is  my  will  that  any  such  advancements  shall 
be  brought  into  hotch  potch  and  be  treated  as  part  ot 
my  estate  in  the  distribution  herein  provided  for. 

Within  one  year  next  after  the  first  day  of  March 
following  the  decease  of  my  wife  Mary  J.  Gibson,  if  she 
survives 
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me,  and  if  not,  then  within  one  year  next 
after  the  first  day  of  March  following  my  decease,  the 
administrator  with  will  annexed  herein  shall,  as  herein- 
before provided,  then  have  in  his  hands  all  of  my  estate 
in  money,  and  all  of  my  real  estate  save  and  except  my 
homestead  property  hereinabove  described  and  devised, 
as  well  as  all  my  chattel  property,  notes,  and  other  evi- 
dences of  indebtedness,  having  been  reduced  to  money 
at  such  time,  and  having  said  funds  in  his  hands  at  the 


time  last  hereinabove  fixed,  I  direct  and  will  that  said 
administrator  with  will  annexed  pay  out  and  distribute 
the  same  as  follows: 

1.  He  shall  pay  to  my  two  grand  daughters,  Grace 
Gibson  and  Blanche  Valverde,  children  of  my  deceased 
son  Joseph  Wallace  Gibson,  each  the  sum  of  one  thou- 
sand dollars  ($1000).  Provided,  however,  that  if  either 
of  said  two  named  grand  children  of  mine  shall  be  dead 
at  the  time  of  such  distribution,  the  legacy  to  such  de- 
ceased grand  child  shall  lapse  and  is  hereby  revoked 
Payment  of  said  legacies  to  my  grand  children  to  be 
made  only  in  case  they  are  living  at  the  time  of  sucn 
distribution.  But  the  death  of  one  of  said  grand  child- 
ren prior  to  said  distribution  shall  not  cause  the  legacy 
to  the  other  grand  child  to  lapse  if  the  other  grand  child 
is  then  "living. 

2.  If  my  seven  children  hereinbefore  named,  viz. 
John  D.  Gibson,  Frank  Gibson,  Archibald  Tilden  Gibson, 
Harry  C.  Gibson,  Elizabeth  Scarborough,  Daisy  Miller, 
and  Nora  May  West,  are  living  at  the  time  of  said  distri- 
bution, then  it  is  my  wish  and  will  that  the  whole  of  my 
estate  not  hereinbefore  devised  or  bequeathed,  shall  be 
paid  out  in  seven  equal  parts,  each  of  my  said  seven 
children  last  named  to  have  an  undivided  one  seventh 
(1-7)  thereof. 

However,  if  my  son  Harry  C.  Gibson  shall  die  prior 
to  the  time  fixed  for  said  distribution,  then  it  is  my  will 
that  there  shall  be  paid  to  Lester  G.  Gibson,  son  of  said 
Harry  C.  Gibson,  if  he  is  then  living,  the  sum  of  one 
thousand  ($1000)  Dollars,  and  there  shall  be  likewise 
cancelled  and  surrendered 
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to  said  Lester  G.  Gibson  any 
receipt  or  other  instrument  showing  any  advancements 
by  me  to  Harry  C.  Gibson  father  of  said  Lester  G.  Gib- 
son, and  the  said  Lester  G.  Gibson  shall  take  nothing- 
further  from  my  estate,  and  the  balance  of  the  share  or 
interest  in  my  estate  which  would  have  been  paid  to  the 
said  Harry  C.  Gibson  hereunder,  had  he  been  living  at 
the  time  of  such  distribution,  shall  be  paid  out  and  dis- 
tributed equally,  share  and  share  alike,  to  such  above 
named  seven  children  of  mine  as  shall  be  living  at  the 


time  of  said  distribution. 

3.  If  my  said  son  John  D.  Gibson  should  die  prior 
to  the  time  fixed  for  the  distribution  of  my  estate,  as 
hereinbefore  provided,  then  the  share  or  interest  in  my 
estate  which  would  otherwise  have  been  paid  to  my  said 
son  John  D.  Gibson  under  the  terms  of  this  will,  shall  be 
paid  out  and  distributed  to  such  of  my  said  seven  child- 
ren above  named  as  may  be  living  at  the  time  of  the 
distribution  hereinabove  fixed,  equally  share  and  share 
alike. 

4.  In  the  event  any  of  the  following  named  five 
children  of  mine,  viz,  Frank  Gibson,  Archibald  Tilden 
Gibson,  Elizabeth  Scarborough,  Daisy  Miller  and  Nora 
May  West  should  die  prior  to  the  time  of  the  distribu- 
tion herein  fixed,  then  it  is  my  will  that  the  heirs  of  the 
body  of  said  deceased  child  so  dying  prior  to  the  said  dis- 
tribution, shall  take  the  share  or  interest  in  my  estate 
which  their  parent  would  have  taken  hereunder  had  he 
or  she  survived,  per  stirpes  and  not  per  capita. 

Sixth:  If  any  of  my  children  or  grand  children 
hereinabove  named  shall  make  or  file  against  my  estate 
any  claim  for  services  rendered  for  me,  then  it  is  my 
will,  that  any  provision  hereinbefore  made  for  such  child 
or  grandchild  of  mine,  shall  be,  and  the  same  is  hereby 
revoked,  and  such  child  or  grand  child  of  mine  herein- 
above named  who  files  any  such  claim  against  my  estate 
shall  be  paid  the  sum  of  five  dollars  ($5.00)  in  full  of 
their  share  and  interest  in  my  estate,  and  shall  taRe 
nothing  further  in  my  estate. 

Seventh.  All  the  rest,  residue  and  remainder  of  my 
estate, 
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whether  real,  personal  or  mixed,  not  herein 
otherwise  disposed  of,  I  hereby  give,  devise  and  be- 
queath equally,  share  and  share  alike,  to  my  seven  child- 
ren hereinabove  named,  viz:  John  D.  Gibson,  Frank  GiD- 
son,  Archibald  Tildon  Gibson,  Elizabeth  Scarborough, 
Harry  C.  Gibson,  Daisy  Miller  and  Nora  May  West. 

Eight:  I  have  not  by  this  will  named  any  executor 
thereof,  as  I  have  felt  that  it  would  be  best  for  the  per- 
son representing  my  estate  to  be  chosen  by  my  children. 
It  is  therefore  my  will  that  as  soon  as  possible  after  my 


decease  that  such  of  my  children  as  may  be  living  at  the 
time  of  my  decease  shall  select  some  person  to  act  as 
administrator  with  will  annexed  of  this  will,  and  the  re- 
quest for  the  appointment  of  such  administrator  with 
will  annexed  signed  by  a  majority  of  my  children  living 
at  the  time  of  my  decease,  shall  be  sufficient  to  authorize 
a  court  of  competent  jurisdiction  to  appoint  such  person 
as  administrator  with  will  annexed  of  this  will.  But  in 
the  event  a  majority  of  my  children  living  at  the  time 
of  my  decease  cannot  agree  upon  the  selection  of  any 
person  to  act  as  administrator  with  will  annexed,  of  this 
will  within  sixty  (60)  days  after  my  decease,  then  it  is 
my  will  that  such  court  as  may  have  jurisdiction  to 
admit  this  will  to  probate  shall,  of  its  own  motion,  name 
some  reliable  and  responsible  person  living  in  the  village 
of  Bellflower,  Illinois,  or  in  that  vicinity,  as  administra- 
tor with  will  annexed  of  this  will. 

In  the  event  any  such  administration  with  will  an- 
nexed should  die  prior  to  the  carrying  out  of  the  terms 
of  this  will,  then  it  is  my  will  that  any  such  person  wno 
may  be  issued  letters  of  administration  de  bonis  non 
with  will  annexed,  otherwise,  shall  have  all  the  powers 
and  authority  herein  conferred  upon  the  administrator 
with  will  annexed  of  this  will. 

Ninth:  I  have  made  this  will  only  after  full  ana 
careful  consideration,  although  the  provisions  herein 
may  not  be  entirely  satisfactory  to  my  children,  never- 
theless, I  have  made  such  provisions  herein  for  them  and 
for  their  children  in  case  of 
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their  decease,   as 
seemed  wise  and  best  to  me. 

In  the  event  that  any  child  or  grand  child  of  mine 
should  file  or  cause  to  be  filed  any  bill  to  con  test' or  set 
aside  this  will,  or  should  resist  the  probate  thereof,  tnen 
it  is  my  will  that  such  child  or  grand  child  of  mine  shall 
take  nothing,  whatever  under  the  terms  of  this  willT  and 
such  share  or  portion  of  my  estate  as  would  otherwise 
be  received  by  and  paid  to  said  child  or  grand  child  of 
mine,  shall  in  such  case,  be  paid  out  and  distributed  to 
such  of  my  seven  children  hereinabove  named  as  may 
be   living   at  the  time   of  the   distribution    hereinabove 


provided  for  who  may  not  have  filed  or  joined  in  the  fil- 
ing of  any  bill  to  contest  or  set  aside  this  will,  or  attempt 
to  resist  the  probate  of  this  will." 

The  chancellor  heard  the  case  and  rendered  a  decree 
construing  the  will;  and  the  findings  in  the  decree  per- 
taining to  the  controverted  matters,  are  as  follows: 

"That  Frank  Gibson,  son  of  said  testator  died  testate 
and  that  his  widow,  defendant  Clara  E.  Gibson,  has  been 
appointd  by  the  County  court  of  said  McLean  County  as 
executrix  of  the  Last  Will  of  said  Frank  Gibson  and  is 
now  acting  in  that  capacity,  and  that  said  Clara  E.  Gibson 
duly  filed  her  written  renunciation  of  the  provisions  in 
her  favor  in  the  will  of  Frank  Gibson,  and  thereby  be- 
came entitled  to  her  statutory  rights  and  share  in  this 
estate.  That  Marion  Francis  Gibson,  (the  testater) 
departed  this  life  testate,  May  27,  1920,  and  was  at  the 
time  of  his  death  the  owner  of  and  seized  in  fee  simple 
and  in  possession  of  the  real  estate  described  in  said  bill. 
That  complainant  was  duly  appointed  administrator  with 
the  will  annexed,  and  duly  qualified  as  such,  and  is  now 
acting  in  that  capacity.  That  in  and  by  said  last  will 
ample  power  was  given  by  said  testator  to  the  adminis- 
trator with  the  will  annexed,  who  should  be  appointed 
to  carry  out  such  will  by  the  county  court  of  said  Mc- 
Lean County,  to  make  sale  of  the  real  estate  of  said 
testator  not  specifically  devised,  and  that  Complainant 
in  this  cause  has  ample  power  to  sell  and  convey  the  real 
estate  directed    by    said  will  to  be    sold.     That  at    the 


time  of  his  death,  said  testator  left  him  surviving  the 
seven  children  who  are  named  as  devisses  or  legatees  in 
said  will,  viz:  his  sons,  John  D.  Gibson;  Harry  C.  Gibson; 
Frank  Gibson,  whose  full  name  was  Frank  M.  Gibson; 
Archibald  T.  Gibson  whose  full  name  is  Archibald  Tilden 
Gibson;  also  his  three  daughters,  viz.,  Elizabeth  Scarbor- 
ough; Daisy  Miller,  and  Nora  M.  West,  whose  full  name 
is  Nora  Maye  West.  That  May  J.  Gibson,  widow  of  said 
testator,  departed  this  life  .September  14,  1921,  where- 
by it  becomes  the  duty  of  complainant  to  sell  said  real 
estate'  and  convert  the  entire  estate  of  said  testator  into 
money  so  that  same  shall  be  ready  to  distribute  on  March 
1,  1923.     That  Harry  C.  Gibson,  son  of  said  testator  and 


named  as  legatee  in  said  last  will,  died  after  the  deatn 
of  his  father,  and  on,  to-wit,  December  30,  1920,  leaving 
him  surviving  an  only  child,  Lester  G.  Gibson,  and  his 
widow,  Hannah  Gibson;  that  John  D.  Gibson,  son  of  said 
testator,  and  Grace  Gibson  and  Blanche  Valverde,  grand- 
daughters and  legatees  named  in  said  will  are  each  still 
living  and  parties  to  this  cause;  that  Frank  Gibson,  son 
of  said  testator  and  one  of  the  seven  children  named  as 
legatees  in  said  will,  died  testate  on  December  15,  1921, 
after  the  death  of  said  testator,  and  left  him  surviving 
no  issue  or  descendant,  but  left  him  surviving,  defendant 
Clara  E.  Gibson,  his  widow,  who  is  executrix  of  his  will; 
that  John  D.  Gibson  has  an  only  child,  defendant  Frank 
M.  Gibson;  that  Elizabeth  Scarborough  has  two  children, 
Flossie  Sullivan  and  Fern  Royce;  that  Nellie  J.  Gibson, 
wife  ftf.  testator's  deceased  son,  Joseph  Wallace  Gibson, 
is  still  living;  that  Nora  May  West  has  three  children, 
viz.,  Lawrence  West,  now  of  full  age;  Faye  Vandeventer, 
and  Dorothy  West;  that  said  Daisy  Miller  has  two  chil- 
dren, viz.,  Archie  Miller  and  Hazel  Ehler;  that  the  above 
named  are  alj  and  the  only  children  of  children  of  said 
testator.  The  Court  further  finds,  that  the  true  intent 
and  meaning  of  the  last  will  of  said  testator  when  prop- 
erly construed  was  to  provide  for  the  sale  and  conversion 
into  money  by  complainant  as  administrator  with  the 
will  annexed,  of  all  the  estate     of  testator  other     than 
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his  homestead,  by  March  1st  next  following  the  deatn 
of  testator's  widow,  if  she  out  lived  testator,  which  date 
is  March  1,  1923,  and  on  which  date  or  prior  thereto  if 
complainant  shall  succeed  in  converting  said  property  in- 
to money,  and  be  ready  to  make  distribution  before  that 
time  for  the  distribution  date  and  the  time  fixed  for  the 
vesting  of  legacies  under  said  will,  and  that  all  of  saifl 
legacies  not  prior  thereto  becoming  vested  shall  vest  on 
March  1,  1923,  even  though  complainant  is  for  any  reas- 
on prevented  from  then  making  distribution;  that  the 
element  of  futurity  was  annexed  to  and  made  a  part  of 
the  gist  of  the  legacy  of  each  of  the  seven  children  nam- 
ed as  legatees  in  the  fourth  and  fifth  paragraphs  of  the 
Last  Will  of  said  testator,  and  that  the  legacy  to  each  of 
said  seven  children  of  testator  named  therein  is  contin- 


gent  on  such  child  surviving  until  distribution  of  said  es- 
tate or  distribution  date  above  recited;  that  testator's 
son,  Harry  C.  Gibson,  having  departed  this  life,  that  out 
of  the  one-seventh  share  or  portion  of  said  estate  in- 
tended for  said  Harry  C.  Gibson,  One  Thousand  ($1,000) 
Dollars  shall  be  paid  to  Lester  G.  Gibson,  son  of  saia 
Harry  C.  Gibson,  if  said  Lester  G.  Gibson  lives  till  the 
time  of  such  distribution  or  until  March  1,  1923;  and  that 
the  notes  above  recited  given  by  said  Harry  C.  Gibson, 
and  held  by  complainant  as  such  administrator,  shall  al- 
so be  cancelled  and  delivered  to  said  Lester  G.  Gibson. 
The  Court  further  finds  that  the  remainder  of  said  one- 
seventh  share  or  portion  intended  for  Harry  C.  Gibson 
shall  be  paid  out  and  distributed  equally,  share  and  share 
alike,  to  such  of  the  seven  children  of  said  testator  nam- 
ed in  said  will  as  shall  be  living  at  the  time  of  said  dis- 
tribution or  on  March  1,  1923,  if  distribution  is  not  soon- 
er made.  The  Court  further  finds  that  the  testator's 
son,  John  D.  Gibson  is  entitled  to  be  paid  and  to  receive 
his  full  one-seventh  share  or  portion  as  provided  in  said 
will  if  said  John  D.  Gibson  shall  be  living  at  the  time  of 
such  distribution,  or  on  March  1,  1923,  if  not  sooner  dis- 
tributed, but  if  said  John  D.  Gibson  dies  prior  to  the 
making  of  such  distribution  or  prior  to  March 
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1,  1923, 
if  distribution  is  not  made  before  that  date,  then  and  in 
such  event,  the  said  share  to  which  said  John  D.  Gibson 
would  have  been  entitled  if  living,  shall  be  paid  by  com- 
plainant to  and  distributed  among  such  of  the  seven 
children  of  said  testator  as  may  be  living  at  the  time  of 
such  distribution  or  on  March  1st  if  not  sooner  distribut- 
ed. The  Court  further  finds  that  Grace  Gibson  ana 
Blanche  Valverde,  grand-daughters  of  said  testator,  and 
daughters  of  his  deceased  son,  Joseph  Wallace  Gibson, 
are  each  entitled  to  the  legacy  of  one  Thousand  ($1;000) 
Dollars,  provided  for  in  the  fifth  paragraph  or  section  of 
said  will,  if  she  is  living  at  the  time  such  distribution  is 
made,  or  on  March  1,  1923,  if  distribution  is  not  sooner 
made,  but  such  legacy  remains  contingent  in  the  case  of 
each  upon  her  outliving  the  time  of  such  actual  distribut- 
ion or  such     distribution     date,     March     1,     1923,     and 


if  either  of  said  legatees  dies  before  that  time 
her  legacy  shall  lapse  and  was  revoked  by  said 
testator,  and  in  such  event  the  amount  thereof 
shall  fall  into  the  residue  of  said  estate  and  pass 
under  the  seventh  paragraph  of  said  will;  but  the  death 
of  one  of  said  two  legatees  last  named  shall  not  cause 
the  legacy  of  the  other  to  lapse.  The  Court  further 
finds  that  testator's  son,  Frank  Gibson,  husband  of  de- 
fendant Clara  E.  Gibson,  having  died  after  the  death  of 
his  father  and  mother  and  prior  to  the  time  fixed  for  dis- 
tribution of  said  estate,  and  having  left  no  issue  or  de- 
scendant, the  legacy  intended  and  provided  for  him, 
being  one  seventh  share  of  the  estate  as  provided  in  the 
fourth  and  fifth  paragraphs  of  said  will,  and  which  was 
contingent  upon  his  surviving  distribution,  failed  to  vest 
and  became  intestate  property.  That  same  did  not  pass 
under  the  residuary  clause  of  said  will  because  of  the 
fact  that  the  residuary  legatees  named  therein  are  the 
same  persons  as  the  legatees  named  in  the  paragraphs 
of  the  will  providing  for  such  share.  That  said  one 
seventh  share  of  the  proceeds  of  said  testator's  estate 
intended  and  provided  by  the  fourth  and  fifth  para- 
graphs of  said  will  for  testator's  son,  Frank  Gibson,  if 
said  son  sur- 
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vived  the  distribution  or  distribution  date, 
shall  therefore  pass  as  intestate  property  to  those  who 
were  heirs  of  said  testator  at  the  date  of  testator's  death. 
And  that  said  one  seventh  share  should  now  be  paid  by 
complainant 'share  and  share  alike  in  eight  parts  or 
shares;  one  of  such  parts  or  shares  to  each  of  the  chil- 
dren of  said  testator  if  living  at  the  time  of  distribution, 
otherwise  to  the  personal  representatives  of  such  child; 
one  of  such  shares  or  one  eighth  part  of  said  legacy  to 
Grace  Gibson  and  Blanche  Valverde,  children  of  Josepn 
Wallace  Gibson,  share  and  share  alike,  equally,  and  in  the 
event  of  death  of  either  before  receiving  same,  then  her 
share  of  same  shall  be  payable  to  her  personal  represen- 
tative; one  part  or  share  of  said  legacy,  being  the  one 
eighth  part  of  such  one  seventh  share,  is  properly  pay- 
able by  complainant  to  defendant  Clara  E.  Gibson,  to  be 
received  by  her  as  Executrix  of  the  Last  Will  of  her  de- 


ceased  husband,  Frank  Gibson,  and  accounted  for  by  her 
in  due  settlement  of  the  estate  of  Frank  Gibson,  one  of 
said  one  eighth  parts  or  shares  of  said  legacy  is  payable 
by  complainant  as  such  administrator  to  the  personal 
representative  of  Harry  C.  Gibson,  deceased.  The  Court 
further  finds  that  each  of  the  five  children  of  said  tes- 
tator who  is  still  living,  is  entitled  to  the  legacy  of  one 
seventh  of  the  proceeds  of  said  estate  provided  for  in 
said  will,  provided  such  child  remains  alive  at  the  time 
of  distribution  thereof,  or  on  March  1,  1923  if  distribut- 
ion is  not  sooner  made.  If  any  one  of  said  five  children 
now  living  other  than  John  D.  Gibson,  shall  die  before 
such  distribution  is  made,  or  before  March  1,  1923,  if 
not  sooner  made,  his  or  her  share  or  legacy  shall  there- 
upon be  payable  to  the  heirs  of  the  body  of  such  child, 
if  any,  who  are  living  at  such  distribution  date,  or  other- 
wise on  March  1,  1923;  but  if  any  of  the  said  children 
other  than  John  D.  Gibson  shall  depart  this  life  and 
leave  no  heir  of  his  or  her  body  living  at  the  time  ot 
such  distribution  date,  or  on  March  1,  1923,  if  not  sooner 
distributed,  then  the  share  of  legacy  of  such  child  shall 
likewise  become  intestate  and  pass  in 
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like  manner  as  the 
share  or  legacy  of  testator's  son,  Frank  M.  Gibson,  as 
hereinabove  stated.  The  legacy  of  said  John  D.  Gibson, 
in  the  event  of  his  death  prior  to  such  distribution  date, 
to  be  divided  share  and  share  alike  among  such  of  the 
seven  children  who  outlived  said  testator  as  may  be  living 
at  such  distribution  date  or  on  March  1,  1923." 

It  is  contended  by  the  appellant,  acting  in  her  own 
right,  and  as  executrix  of  the  estate  of  her  deceased 
husband.  Frank  Gibson,  that  the  estate  disposed  of  by 
the  will  vested  at  the  time  of  the  death  of  the  testator 
under  the  residuary  clause  of  the  will;  that  the  legal 
title  vested  in  the  widow  of  the  testator  for  life,  and 
the  remainder  in  his  legal  heirs;  that  the  period  of  dis- 
tribution was  postponed  merely  for  the  benefit  of  the 
life  estate,  and  therefore,  that  the  element  of  futurity 
was  not  attached  to  the  distribution. 

It  will  be  noticed  however,  that  by  the  terms  of  the 
will  the  appellee  as  administrator  with  will  annexed,  is 


invested  with  a  trust;  he  is  fully  empowered  and  directed 
to  make  sales  of  the  real  and  personal  property  at  pub- 
lic or  private  sale  without  any  order  of  court  for  that 
purpose;  and  to  convert  into  cash  all  of  the  property;  and 
to  distribute  the  proceeds  of  the1  sales  as  directed  by  the 
will.  These  provisions  were  in  effect  a  devise  of  the 
real  estate  to  him,  subject  to  the  life  estate  in  the  widow 
for  the  purposes  set  out  in  the  will.  Fenton  v.  Hall  235 
111.  552.  And  the  devise  in  this  case  amounts  to  an 
equitable  conversion  of  the  land  into  money.  Buckner 
v.  Carr  302  111.  378;  Starr  v.  Willoughby  218  111.  485. 

The  question  raised  by  appellant  concerning  the 
vesting  of  the  legacies,  and  the  bequests  directed  to  be 
paid  to  the  beneficiaries  from  the  proceeds  of  the  sales 
to  be  made,  can  readily  be  determined  from  the  lan- 
guage employed  by  the  testator  in  the  direction  given 
with  reference  to  the  payment  of  the  same.  Bequests 
cannot  be  considered  as  vested  unless  the  persons  or 
class  of  persons  to  take  them,  are  definitely  ascertained. 
The 
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language  of  the  testator  is  clearly  to  the  effect,  that 
the  legacies  and  bequests  provided  for,  should  be  paid 
to  the  beneficiaries  in  the  event  that  they  survived  the 
time  of  distribution;  and  were  therefore  contingent  up- 
on that  event,  People  v.  Byrcl  252  111.  223;  Brechbeller 
v.  Wilson  228  111.  502;  Eby  v.  Adams  135  111.  80;  Starr  v. 
Willoughby  supra;  see  also  Meldahl  v.  Wallace  270  111.  220. 

As  stated  in  Buckner  v.  Carr,  supra:  "A  devise  of 
real  estate  which  by  the  provisions  of  the  will  was  to  be 
converted  into  money  and  that  money  distributed  among 
the  devisees  must  be  treated  as  a  devise  of  money  ana 
not  of  land;  that  the  legal  title  to  the  land  is  held  in 
trust  for  the  purposes  specified  in  the  will;  whether  the 
title  is  left  by  the  will  to  descend  to  the  heirs  by  oper- 
ation of  law,  or  whether  by  will  it  is  vested  in  a  trustee; 
and  it  makes  no  difference  in  this  respect,  that  the  legal 
title  descended  to  the  devisees  to  whom  the  bequest  is 
to  be  paid  in  money  when  the  land  is  sold." 

The  main  contest  in  this  case,  however,  concerns  the 
disposition  of  the  share  devised  by  the  testator  to  his 
son  Frank  Gibson,  who  died  after  the  death  of  the  tes- 


tator,  and  the  testator's  widow,  but  prior  to  the  time  of 
the  distribution.  The  settled  rule  of  law  pertaining  to 
the  construction  of  wills  is  to  the  effect,  that  the  inten- 
tion of  the  testator,  as  gathered  from  the  entire  will 
must  prevail  in  carrying  out  its  provisions.  Fenton  v. 
Hall  supra;  Alderman  v.  Drystrup  293  111.  504;  Ingraham 
v.  Ingraham  169  111.  432;  Johnson  v.  Askey  190  111.  58; 
Alderman  v.  Drystrup  215  111.  App.  421.  In  the  will  un- 
der consideration,  the  intention  of  the  testator  appears 
to  be  clearly  manifested  in  the  various  provisions  of  the 
will;  and  appears  to  be  that  those  of  his  children  who 
would  survive  the  time  of  distribution  should  be  the 
beneficiaries  of  his  estate,  and  share  equally  therein,  un- 
less certain  conditions  arose  which  are  specified  in  the 
fifth  paragraph  of  the  will;  as  under  the  fourth  clause 
of  the  fifth  paragraph  where  the  testator  specifies,  that 
in  the  event  any  of 
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the  five  children  mentioned  there- 
in (including  Frank  Gibson)  should  die,  prior  to  the  time 
fixed  for  the  distribution,  and  leave  heirs  of  the  body, 
then  the  share  which  the  parent  would  have  taken  should 
be  paid  to  such  heirs  of  the  body  per  stirpes.  This  event 
never  happened.  Frank  Gibson  did  not  die  leaving  heirs 
of  the  body;  and  having  died  prior  to  the  time  of  dis- 
tribution, his  share  never  vested,  but  according  to  the 
intention  of  the  testator  as  manifested,  should  go  to  the 
children  of  the  testator  surviving  at  the  time  of  distri- 
bution, in  equal  parts. 

The  chancellor  found  in  the  decree  rendered,  that 
the  share  of  Frank  Gibson  deceased,  upon  his  death,  be- 
came intestate  property,  and  passed  to  the  persons  who 
were  the  legal  heirs  of  the  testator  at  the  time  of  his 
death.  He  also  found,  that  if  any  of  the  five  surviving 
children  mentioned  in  Clause  Four  of  the  Fifth  paragraph 
of  the  will  should  die  without  leaving  heirs  of  the  body 
prior  to  the  time  fixed  for  distribution,  the  share  of 
such  child,  would  become  intestate  property,  as  in  tne 
case  of  Frank  Gibson  deceased,  and  pass  to  the  persons 
who  were  heirs  of  the  testator  at  the  time  of  his  death. 


We  are  of  opinion,  for  the  reasons  stated,  that  this  con- 
struction is  erroneous;  but  that  the  construction  in  all 
other  respects,  is  correct.  The  decree  is  therefore  af- 
firmed, except  the  findings  indicated,  which  are  reversed, 
with  directions  to  change  the  decree  in  the  particulars 
mentioned,  in  accordance  with  the  views  hereinbefore 
expressed. 

Affirmed  in  part  and  reversed  in  part  with  direct- 
ions. 
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General  No.  7581  Agenda  No.  24 

April  Term  A.  D.  1923 

Emma  Wooten,  et  al,  Appellants 


William   Isaac  Armstrong,  et  al,  Appellee 
Appeal  from  Shelby. 


NIEHAUS,  J. 

Lafayette  Armstrong  deceased  made  and  executed 
a  last  will  and  testament  on  the  25th  day  of  September 
1913.  He  died  in  November  1920;  and  the  last  will  and 
testament  was  probated  in  the  circuit  court  of  Shelby 
county  on  appeal  from  the  county  court.  By  the  terms 
of  the  will,  the  testator  made  his  nephews  William  Is- 
aac Armstrong  and  Henry  Joel  Armstrong  sole  legatees. 
After  the  probate  of  the  will,  Emma  Wooten  and  Char- 
les Armstrong,  sister  and  brother  of  the  deceased,  anct 
Angie  Easter,  Katie  McCall,  Roberta  Poston,  Walter  Pos- 
ton  and  Charles  Poston  who  are  nieces  and  nephews  of 
the  deceased,  filed  a  bill  in  equity  to  contest  his  will,  al- 
leging in  the  bill,  that  the  testator  at  the  time  of  the 
execution  of  the  will  was  not  of  sound  mind  and  mem- 
ory: also  that  he  was  under  improper  restraint:  and 
that  the  legatees  of  the  will  exercised  undue  influence 
over  him  at  the  time  the  will  was  made.  Upon  the  trial 
of  the  cause,  the  court  allowed  an  amendment  to  the 
bill,  which  averred  "that  the  alleged  last  will  and  tes- 
tament was  not  executed  and  attested  in  legal  mannei 
and  form."  "That  the  persons  purporting  to  have  sign- 
ed the  alleged  will  never  signed  the  same."  And  "that 
the  probate  of  the  purported  will  in  the  county  court 
was  illegal,  in  that  same  was  probated  without  any  au- 
thority after  the  same  had  been  denied  probate  by  said 
court."  Before  the  case  proceeded  to  trial,  issues  ol 
fact  were  made  up,  and  submitted  to  the  jury,  namely: 
First:  Was  the  instrument  of  writing,  offered  in  evi- 
dence and  marked  Proponents  Exhibit  No.  1,  purporting 
to  be  the  last  will  and  testament  of  Lafayette 
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Armstrong,  de- 
ceased, the  last  will  and  testament  of  said  Lafayette 
Armstrong,     deceased.     Second:       Was  said     Lafayette 


Armstrong  deceased,  at  the  time  of  the  execution  of 
said  instrument,  alleged  to  be  his  will,  of  sound  mind  and 
memory.  Third:  Was  the  execution  of  said  instrument 
alleged  to  be  the  will  of  Lafayette  Armstrong  deceased 
procured  by  undue  influence.  The  trial  resulted  in  a 
verdict  by  the  jury  finding,  that  the  purported  will,  was 
the  last  will  and  testament  of  the  deceased;  that  he  was 
of  sound  mind  and  memory  at  the  time  of  its  execution; 
and  that  the  execution  of  the  will  was  not  procured  by 
undue  influence.  And  the  court  rendered  a  decree  in  ac- 
cordance with  the  verdict  and  findings  of  the  jury;  this 
appeal  is  prosecuted  from  the  decree. 

The  principal  contention  made  by  counsel  for  ap- 
pellants concerns  questions  raised  by  the  amendment  to 
the  bill  referred  to,  by  which  the  legality  of  the  probate 
of  the  will  is  attacked.  The  amendment  was  irrele- 
vant to  the  issues  which  were  to  be  tried.  The  appell- 
ants right  to  file  a  bill  to  contest  the  will,  and  the  auth- 
ority of  the  court  to  hear  and  determine  the  issues 
thereby  presented  for  adjudication,  were  based  upon  the 
prerequisite  and  juridic.tional  fact,  that  the  will  had 
been  probated.  Cahill's  Revised  Statutes  Chapter  148, 
Section  7.  And  the  probate  of  the  will  was  a  material 
and  necessary  allegation  in  appellants'  bill;  and  this  al- 
legation appears  in  the  bill  in  this  language:  "The  said 
instrument  in  writing,  purporting  to  be  the  last  will 
and  testament  of  said  Lafayette  Armstrong,  was  exhib- 
ited to  the  county  court  of  the  county  of  Shelby  and 
State  of  Illinois,  and  upon  the  order  of  the  circuit  court 
of  the  county  of  Shelby  and  State  of  Illinois,  the  same 
iT'as  then  and  there  probated,  and  letters  testamentary 
thereon  were  granted  to  the  Shelby  Loan  &  Trust  Coirn 
pany.:'  Appellants  were  bound  by  this  averment  and 
cannot  legally  be  permitted  to  contradict  it.  In  Hutch- 
inson v.  Hutchinson,  250  111.  170,  the  court  said:  "A 
preliminary  question  arises  upon  the  action  of  the  court 
in  denying  the  appel- 
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lant's  motion  to  dismiss  the 
suit  for  want  of  jurisdiction.  This  motion  was  based  on 
the  claim  that  the  original  bill  did  not  aver,  that  the 
alleged  will  had  ever  been  admitted  to  probate.     This 


claim  is  an  error,  because  the  bill  did  aver,  that  the  in- 
strument was  exhibited  in  the  probate  court  for  pro- 
bate, and  an  order  was  therein  entered  granting  pro- 
bate of  the  same.  The  subsequent  allegations,  that  the 
evidence  was  not  heard  in  open  court  or  by  the  judge  of 
the  court  are  immaterial.  It  is  the  existence"  of  the 
order  admitting  the  instrument  to  probate  which  is  ma- 
terial. It  is  that  order  which  is  sought  to  be  set  aside. 
Whether  it  was  properly  entered  upon  the  showing 
made,  or  was  based  upon  evidence  which  was  competent 
or  incompetent,  sufficient  or  insufficient,  or  upon  any 
evidence  whatever,  is  not  the  subject  of  inquiry  in  this 
proceeding."  What  the  court  said  in  the  case  referred 
to  effectually  disposes  of  all  questions  raised  by  appell- 
ants concerning  the  propriety  and  effect  of  the  amend- 
ment; as  well  as  the  competency  of  the  evidence  offered 
with  reference  thereto. 

Complaint  is  also  made  by  the  appellants  concern- 
ing the  correctness  of  several  instructions  given  for  the 
appellees.  We  find  no  error  in  the  instructions;  it  was 
not  error  to  have  given  seperate  instructions  referring 
to  the  several  issues  which  were  tried,  and  this  could 
not  have  had  the  effect  of  misleading  the  jury,  but  rath- 
er would  have  the  effect  of  aiding  them  in  the  considera- 
tion and  determination  of  the  separate  issues  presented 
for  their  consideration,  by  directing  their  attention 
specifically  to  the  law  governing  each  of  them.  We  are 
of  opinion  that  the  evidence  fully  warranted  the  jury  in 
reaching  the  conclusion  which  they  did  concerning  the 
question  of  the  mental  capacity  of  the  testator,  and  the 
matter  of  undue  influence  alleged. 

The  record  does  not  disclose  any  reversible  error, 
and  the  decree  is  affirmed. 

Affirmed. 
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The  appellant  A.  L.  Salmons  sued  the  appellee  0.  L. 
Langellier  in  assumpsit,  before  a  justice  of  the  peace  in 
Logan  county  for  two  months  rent,  namely  November 
and  December  1920,  amouting  to  the  sum  of  $300.00; 
(also  for  $4.00  water  tax)  which  he  claimed  was  due 
him  under  the  terms  of  a  written  lease,  under  which  it 
is  insisted  the  appellee  had  occupied  a  garage  building 
by  the  appellant  in  the  city  of  Lincoln,  and  which  the 
appellee  vacated  two  months  before  the  expiration  of 
the  term  fixed  by  the  lease.  On  the  trial  before  the 
justice  the  finding  and  judgment  was  in  favor  of  the  ap- 
pellee; an  appeal  was  thereupon  taken  and  perfected  to 
the  circuit  court  of  Logan  county,  where  a  trial  de  novo 
also  resulted  in  a  verdict  finding  the  issues  in  favor  of 
the  appellee.  A  judgment  was  rendered  upon  the  ver- 
dict in  bar  of  appellant's  suit.  From  this  judgment  an 
appeal  is  prosecuted. 

The  only  question  in  this  case  is  one  of  fact,  namely; 
whether  tihe  written  lease  in  question  was  accepted  and 
delivered  by  both  parties  thereto;  the  question  of  ac- 
ceptance and  delivery  by  the  appellee  was  the  main  con- 
troverted question  on  the  trial,  and  is  a  contested  mat- 
ter on  appeal;  This  question  was  submitted  to  the  jury 
under  the  instructions.  If  the  testimony  of  the  appell- 
ee, and  his  agent  Pettit,  who  was  in  charge  of  appellee's 
business,  may  be  taken  as  true,  then  there  was  no  deliv- 
ery nor  acceptance  of  the  lease,  by  the  appellee,  and  the 
appellee  never  became  a  tenant  under  the  lease.  It  is 
evident,  that  the  jury  found  that  the  version  of  the  ap- 
pellee and  his  agent  was  the  true  one;  and  that  there- 
fore the  leasing 
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contract  was  never  completed.     A 
careful  examination  of  the  evidence  warrants  the  con- 
clusion which  the  jury  reached  in  their  finding  and  ver- 
dict.    Judgment  is  therefore   affirmed. 
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This  is  an  appeal  from  the  order  and  decree  of  the 
circuit  court  of  Christian  county  for  the  allowance  of  a 
solicitor's  fee  of  $810.00  to  B.  C.  Neff,  solicitor  for  the 
complainant  in  a  partition  proceeding;  the  proceeding 
had  resulted  in  a  decree  fixing  the  interests  of  the  par- 
ties, and  thereafter  a  finding  by  the  commissioners,  ap- 
pointed to  partition,  that  the  premises  could  not  be  par- 
titioned without  prejudice  to  the  interests  of  the  par- 
ties; thereupon  there  was  a  sale  by  the  Master,  and  an 
order  of  distribution  of  the  proceeds  of  the  sale,  in  ac- 
cordance with  the  interests  of  the  parties  as  fixed  by  the 
decree. 

The  bill  alleges  that  John  B.  Colegrove,  the  appell- 
ee, who  is  complainant  in  the  bill,  had  an  undivided  one 
sixth  interest  in  the  premises  sought  to  be  partitioned, 
as  tenant  in  common;  and  the  decree  finds,  that  the  in- 
terest of  the  complainant  is  subject  to  a  judgment  lien 
amounting  to  the  sum  of  $6298.82,  and  costs  of  suit,  in 
favor  of  the  intervening  petitioner  David  McWard  ancl 
Mamie  Callaway  as  administrators  of  the  estate  of 
David  McWard,  Sr.,  deceased.  And  the  record  discloses 
that  the  question  of  the  amount  of  the  complainant's 
interest  was  a  matter  of  sharp  and  bitter  contest  and 
controversy  in  this  case.  In  partition  proceedings,  the 
allowance  of  solicitor's  fees  is  limited  by  statute  to 
cases  where  the  rights  and  interests  of  all  the  parties 
in  interest  are  properly  set  forth  in  the  uill.  Chap.  106, 
Par.  40  Cahill's  Rev.  Sts.  Every  person  having  an  in- 
terest whether  in  possession  or  otherwise,  should  be 
made     a    party    to    the     proceeding,     and     the     court 
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should  ascertain  and  declare  the  rights,  titles  and  inter- 
ests of  all  parties.     As  the  court  is  required  by  the  sta- 


' 


tute  to  find  the  right,  title  and  interest  of  all  parties, 
the  bill  must  set  forth  such  interests,  and  set  them 
forth  properly,  to  warrant  the  allowance  and  apportion- 
ment of  solicitor's  fee.  Wachter  v.  Doerr  210  111.  242; 
Finlen  v.  Foster  211  111.  App.  609.  In  this  case  the  com- 
plainant did  not  properly  set  out  his  own  interest;  and 
moreover  his  own  interest  was  the  subject  of  much  con- 
tention and  controversy.  Under  these  circumstances 
there  is  no  statutory  right  to  allow  a  solicitor's  fee  to  be 
apportioned.  Nor  does  the  record  disclose  that  the 
court  heard  any  evidence  as  to  what  would  be  a  reason- 
able usual  and  customary  fee  in  this  case.  Bliss  v.  See- 
ley  191  111.  461;  Metheny  v.  Bohn  164  111.  495;  Reynolds 
v.  McMillian  63  111.  46. 

For  the  reasons  stated,  the  decree  is  reversed  and 
the  cause  is  remanded,  with  directions  to  strike  out  of 
the  decree  the  allowance  and  apportionment  of  the  soli- 
citor's fee  and  the  direction  in  the  decree  for  the  pay- 
ment of  the  same. 

Reversed  and  remanded  with  directions. 
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General  No.  7620.  Agenda  No.  63. 

April  Term  A.  D.  1923 

E.   F.   Motsinger,   County   Superintendent  of  Highways, 

Appellee, 

vs. 

James  H.  Chenoweth  and  Quinton  D.  Baily,  Appellants. 

Appeal  from  Fulton. 
NIEHAUS,  J.  &    O  6*   -a  « 

This  is  a  proceding,  under  Section  82  of  Chapter  121 
known  as  the  Road  &  Bridge  Act,  to  assess  damages  to 
James  H.  Chenoweth,  appellant,  the  owner  of  one  half 
of  the  land  taken,  and  his  mortgagee,  Quinton  D.  Baily? 
for  property  taken  and  damaged  for  a  public  and  private 
road  of  the  width  of  twenty  feet  and  of  the  length  of 
eighty  rods,  more  or  less,  commenced  before  a  police 
magistrate  of  the  town  of  Farmers,  in  the  county  of 
Fulton,  by  appellee,  superintendent  of  highways  of  that 
county,  acting  for  the  town  of  Farmers,  who  filed  a  cer- 
tificate with  the  magistrate,  who  acted  as  justice  of  the 
peace,  to  have  the  damages  assessed.  The  certificate 
sets  up  the  fact  that  appellee  in  his  official  capacity,  act- 
ing for  the  town  aforesaid,  had  granted  the  prayer  of  a 
petition  of  George  T.  Wilson  that  the  said  road  be  laid  out 
for  private  and  public  use.  He  asked  that  a  jury  be  em- 
panaled  and  damages  assessed,  after  stating  that  appell- 
ant was  the  owner  of  the  land  constituting  the  west  ten 
feet  of  the  road,  that  Baily  had  an  interest  therein  as 
mortgagee,  and  that  Wilson  was  the  owner  of  the  east 
ten  feet  of  the  road  and  had  stipulated  to  release  all 
damages  for  that  trip.  The  certificate  also  described  the 
road  minutely  and  showed  that  it  was  located  between 
the  southeast  quarter  of  the  northeast  quarter  and  the 
southwest  quarter  of  the  northeast  quarter  of  Section  18, 
town  5,  north,  range  1,  east  of  the  fourth  principal  meri- 
dian. 

Upon  the  filing  of  the  certificate     referred  to,  the 
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magistrate  issued  a  summons  against  the  appellant,  and 

the  mortgagee  Clinton  D.  Baily,  and  ordered  a  venire  for 

a  jury.     In  response  to  the  summons  appellant  appeared 
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before  the  magistrate,  and  (limiting  his  appearance  for 
that  purpose,)  made  a  motion  in  writing  to  dismiss  the 
proceeding  because  the  court  was  without  jurisdiction  to 
hear  the  matter,  because  the  certificate  filed  by  the  coun- 
ty superintendent  of  highways  was  insufficient  to  give 
the  court  jurisdiction  of  this  matter;  and  assigning  as 
special  reasons  among  others,  that  no  proper  survey  had 
ever  been  made  of  the  road  proposed  to  be  laid  out  in  the 
manner  required  by  law;  and  because  no  attempt  had 
been  made  by  the  county  superintendent  of  highways, 
acting  for  the  town  of  Farmers,  to  agree  with  the  said 
James  H.  Ghenoweth,  and  other  defendants  herein  on  ac- 
count of  damages  occasioned  by  the  laying  out  of  said 
road  as  required  by  law. 

The  motion  to  dismiss  was  denied  by  the  magistrate, 
and  a  jury  was  empanelled,  and  the  damages  of  appellant 
and  Baily  were  assessed  by  the  jury  at  the  sum  of  $400.00; 
judgment  was  entered  on  the  verdict.  Thereupon  ap 
pellant  appealed  to  the  circuit  court,  and  before  a  jury 
was  called  to  try  the  case,  again  moved  the  court  to  dis- 
miss the  suit  on  the  ground  that  the  court  was  without 
jurisdiction  to  empanel  a  jury  to  assess  the  damages  be- 
cause (1)  the  necessary  and  requisite  preliminary  steps 
had  not  been  taken  by  the  superintendent  of  highways 
to  confer  jurisdiction;  (2)  because  the  defendant  is  com- 
petent to  contract,  and  that  no  attempt  had  been  made 
by  the  superintendent  to  agree  with  him  on  the  damages 
to  be  paid  to  him;  (3)  because  the  superintendent  did  not 
prior  to  the  suit  before  the  police  magistrate,  make  a 
survey  of  the  road  proposed  to  be  laid  out  and  established, 
as  required  by  law;  and  for  other  reasons.  This  motion 
was  denied  but  was  renewed  at  the  close  of  plaintiff's 
evidence,  and  at  the  close  of  all  the  evidence,  and  deniea. 
The  jury  returned  a  verdict  in  the  trial  before  the  circuit 
court  assessing  the  damages  in  the  sum 
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of  $350.00.  An  ap- 
peal from  this  judgment  was  prosecuted  to  the  Supreme 
Court,  and  thereupon  transferred  to  this  Court.  Mosting- 
er  v.  Chenoweth,  308  111.  31. 

The  principal  reason  urged  for  a     reversal  of    the 
judgment  is,  that  neither  the  magistrate  nor  the  circuit 


court  had  jurisdiction  to  proceed  in  the  matter  of  the  as- 
sessment of  damages.  This  question  was  raised  on  the 
motion  to  dismiss  the  proceedings  before  the  magistrate, 
also  on  appeal  in  the  circuit  court,  and  is  properly  before 
us  for  consideration  and  determination.  This  is  a  statut- 
ory proceeding;  and  the  statutory  mode  of  ascertaining 
and  allowing  damages  to  land  owners  who  are  damaged 
by  the  laying  out  or  altering  or  widening  or  vacating  a 
road.  The  statute  provides,  that  these  damages  are  to 
be  ascertained  and  allowed  after  certain  requirements 
are  complied  with,  which  confer  authority  on  the  high- 
way commissioners  or  in  case  of  an  appeal  from  the  de- 
cision of  the  highway  commissioners,  to  proceed  in  the 
matter  of  laying  out  a  public  road;  or  a  private  and  pub- 
lic road,  provided  for  by  Sec.  98  of  the  act  referred  to. 
The  general  rule  of  law  is  well  settled  that  in  a  statutory 
proceeding,  compliance  with  the  preliminary  requisites 
upon  which  the  jurisdiction  of  the  subject  matter  de^- 
pends,  must  appear.  La  Salle  OH  Co.  v.  LaSalle  A  Co. 
289  111.  194. 

Section  98  of  the  Road  &  Bridge  Act,  under  which 
the  petition  to  lay  out  the  road  in  question  was  filed,  and 
in  connection  with  which  this  proceeding  to  assess  dama- 
ges was  instituted,  provides,  that  the  county  superinten- 
dent of  highways  shall  have  authority  to  act  in  the  mat- 
ter of  the  laying  out  of  the  road  upon  appeal  from  the 
decision  of  the  commissioners  of  highways  denying  the 
prayer  of  the  petition;  his  authority  to  act  in  matters  of 
this  kind  is  confined  to  cases  of  appeal.  The  section  re- 
erred  to  also  provides,  that  when  he  grants  the  prayer  of 
a  petition  on  appeal,  the  same  proceeding  shall  be  had  as 
in  the  case  of  laying  out  a  public  road. 
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It  also  provides,  con- 
cerning the  damages  to  be  assessed,  that  "in  case  such 
damages  cannot  be  determined  or  apportioned,  the  same 
shall  be  fixed  as  in  case  of  public  roads." 

The  county  superintendent  has  no  authority  to  pre- 
sent a  certificate'  to  a  justice  of  the  epace,  or  magistrate* 
unless  he  himself  had  jurisdiction  to  proceed  with  tne 
matter  of  establishing  the  road;  and  the  power  of  the 
justice  of  the  peace  to  proceed  in  the  matter  of  the  as- 


sessment  of  damages  is  derived  from  the  certificate  when 
it  is  filed  with  authority.  Highways  Commissoners  v. 
Smith  217  111.  250.  It  is  evident  therefore,  that  in  order 
to  give  the  justice  of  the  peace  jurisdiction  in  the  matter 
of  the  assessment  of  damages,  the  jurisditcional  facts 
should  appear,  either  from  the  certificate  filed,  or  from 
competent  evidence,  namely,  that  the  officer  filing  the 
certificate  has  authority  to  file  it;  that  he  has  complied 
with  the  preliminary  requisites  fixed  by  the  statute  un- 
der Sections  78,  79  and  82,  which  are  con- 
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ditions  preced- 
ent, to  his  authority  for  filing  the  certificate  with  the 
justice  of  the  peace;  and,  to  give  the  justice  jurisdiction 
to  proceed.  Chaplin  v.  Highway  Com.  129  111.  651;  Town 
of  Pleasant  Hill  v.  Stark  214  111.  App.  166.  In  this  case 
neither  the  certificate  filed  by  the  county  superintendent, 
nor  any  evidence  adduced  on  the  hearing  before  the  mag- 
istrate or  in  the  circuit  court  shows,  that  the  county  su- 
perintendent in  granting  the  prayer  of  the  petition  to  lay 
out  the  road,  acted  upon  appeal  from  the  decision  of  the 
county  commissioners  denying  the  prayer  of  the  petition; 
nor,  that  prior  to  the  filing  of  the  certificate,  the  county 
superintendent  had  made  an  effort  to  secure  an  agree- 
ment with  the  land  owners  as  to  the  total  amount  of  the 
damages  to  be  paid;  or  the  portion  if  any,  to  be  paid  by 
the  town,  or  to  be  paid  by  the  land  owners  benefitted;  or 
that  such  an  arrangement  could  not  be  made;  all  these 
are  necessary  prerequisites  under  Section  98  of  the  act 
referred  to,  to  give  the  county  superintendent  authority 
to  file  the  certificate,  and  to  confer  jurisdiction  upon  the 
justice  of  the  peace  or  magistrate  to  proceed  in  the  mat- 
ter of  the  assessment  of  damages.  Reed  v.  0.  &  M.  Ry. 
Co.  126  111.  48;  Town  of  Pleasant  Hill  v.  Stark  277  111.  302. 

For  the  reasons  stated,  we  are  of  opinion  that  the 
magistrate  did  not  have  jurisdiction  to  proceed  in  the 
matter  of  assessment  of  damages  for  the  laying  out  of 
the  road  in  question;  and  the  circuit  court  on  appeal  had 
no  greater  jurisdiction  than  that  possessed  by  the  magis- 
trate.    Road  District  v.  McKinney  299  111.  130. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  proceedings. 
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General  No.  7558  Agenda  No.  5 

April  Term  A.  D.  1923 
People,  etc.,  Defendant  in  Er^j-    C\  C%   "V 

0.  L.  Tilley,  Alias  Otto  L.  Tilley,  Plaintiq  in  Error 

Error  to  Shelby  County  Circuit  Court. 

SHURTLEFF,  J. 

Plaintiff  in  Error  was  indicted  at  the  March  Term, 
1922,  of  the  Shelby  County  Circuit  Court  for  falsely  and 
designedly  representing  and  pretending,  in  a  certain 
writing,  signed  by  him,  on  the  27th  clay  of  August,  1921, 
to  the  State  Bank  of  Cowden,  among  other  things,  that 
his  liabilities,  other  than  what  he  owed  The  State  Bank 
of  Cowden,  consisted  of  bills  payable  for  papers  sold  or 
at  other  banks  $120.00  and  other  bills  payable  $175.00, 
when  in  truth  and  in  fact  said  statements  were  untrue, 
and  were  known  to  plaintiff  in  error  to  be  untrue  and 
were  made  to  secure  an  extension  of  credit  upon  sucn 
statements,  and  that  said  State  Bank  of  Cowden,  relying 
upon  such  statements,  granted,  and  plaintiff  in  error  ob- 
tained, an  extension  of  credit  from  said  Bank  in  a  large 
sum  of  money,  based  upon  such  false  statements. 

There  was  a  trial  by  jury,  a  verdict  of  guilty,  a  mo- 
tion for  new  trial  overruled,  and  plaintiff  in  error  was 
convicted  and  sentenced. 

Plaintiff  in  error  made  two  written  statements  to 
the  State  Bank  of  Cowden, — one  upon  September  1;  1920 
in  which  is  the  statement  "Bills  payable  to  own  bank 
$1,205.00,  open  accounts  $300.00;  total  $1505.00,  and  as 
to  other  indebtedness,  "none." 
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On  May  9,  1921?  plain- 
tiff in  error  made  another  statement  to  the  Cowden 
Bank  to  secure  the  extension  of  a  note  he  then  owed  to 
the  Cowden  Bank,  and  which  statement  forms  the  basis 
of  the  charge  in  this  case,  in  which  it  is  stated:  "Liabi- 
lities: Bills  payable  to  own  Bank  $1205.00;  bills  payable 
for  paper  sold  at  other  banks  $120.00;  other  bills  pay- 
able $175.00;  Total  $1500.00;  accomodation  indorsements 
$50.00,"  with  other  matters  in  said  statements  not  in 
controversy  in  this  case.     Plaintiff  in  error  lived  about 


two  and  one-half  miles  from  Tower  Hill  and  had  had 
dealings  with  the  Bank  at  Tower  Hill  and  at  the  time 
these  statements  were  made  he  was  indebted  to  The 
Tower  Hill  Bank  in  the  sum  of  $1111.34  and  interest, 
which  was  not  paid.  Plaintiff  in  error  lived  about  ten 
miles  from  Cowden  and  had  transacted  some  business 
with  the  Cowden  Bank  prior  to  September  1,  1920.  He 
was  indebted  to  The  State  Bank  of  Cowden  when  the 
first  statement  was  made  September  1,  1920.  There  is 
some  dispute  as  to  the  amount  of  this  indebtedness  at 
that  time.  The  Cashier  of  the  Cowden  Bank  states  it 
was  $1205.00  but  he  is  not  certain  whether  any  note  had 
ever  been  taken  for  it,  and  is  not  certain  as  to  the  ex- 
act amount  of  the  indebtedness,  but  states  it  from  tihe 
figures  in  plaintiff  in  error's  statement.  He  states  thai 
plaintiff  in  error  had  given  the  Cowden  Bank  "several 
notes  altogether,  I  don't  know  how  many;  there  were  re- 
newals and  extensions  and  condensing."  No  notes  were 
produced  or  offered  in  evidence.  The  Cashier  states  that 
he  knew  plaintiff  in  error,  had  had  dealings  with  the  Tow- 
er Hill  Bank.  Plaintiff  in  error  contends  that  the  Bank 
officers  made  all  the  entries  in  the  statements;  that  the 
larger  part  of  these  statements  were  so  made  without 
asking  any  questions;  that  the  officers  of  the  Bank  knew 
as 
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much  about  his  business  as  he  knew  himself  and  he 
contends  that  the  item  of  indebtedness — $1205.00 — to 
"his  own  Bank,"  was  stated  by  him,  and*  meant  and  in- 
tended, and  understood  by  the  Bank,  to  be  his  indebted- 
ness to  the  Bank  at  Tower  Hill. 

Both  sides  do  agree  that  plaintiff  in  error  was  in- 
debted to  the  Cowden  Bank  on  May  9,  1921,  and  that 
the  Bank  held  a  note  for  such  indebtedness.  The  Bank 
officers  were  not  able  to  state  the  exact  amount  of  the 
note.  Plaintiff  in  error  had  become  a  bankrupt  and  the 
notes  were  among  the  bankrupcy  files.  The  Cashier 
thinks  it  was  a  little  over  One  Thousand  dollars  on  that 
day.  Plaintiff  in  error  states  that  he  owed  the  Cowden 
Bank  One  Thousand  dollars  at  that  time,  which  was  in 
a  note,  and  that  a  new  note  was  made  out  and  handed 
him  for  $975.00,  which  plaintiff  in  error  was  to  sign  and 
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bring  in  with  $25.00  in  currency  to  pay  upon  and  extend 
the  balance  of  the  indebtedness.  Plaintiff  in  error  states 
that  he  signed  and  mailed  back  the  $975.00  note  to  the 
Cowden  Bank,  the  next  day,  and  that  later  he  went  to 
the  Bank  to  pay  the  $25.00  in  interest  but  the  Bank  re- 
fused to  receive  the  money  and  had  already  commenced 
suit  on  the  indebtedness,  holding  both  notes.  Moore,  the 
cashier,  testified:  "I  think  we  have  in  the  files  the  note 
executed  May  9,  1921,  and  also  another  one  we  took  for 
the  same  indebtedness,  because  he  hadn't  paid  either 
one."  Ui^ier  this  evidence,  it  is  conceded  that  trie 
Cowden  Bank  had  retained  the  old  note  and  brought 
suit  upon  it  against  plaintiff  in  error,  in  which  case,  the 
Bank  could  not  have  extended  any  credit  to  plaintiff  in 
error,  based  upon  a  false  statement  or  in  any  other  man- 
ner. No  credit  or  extension  was  obtained  or  granted. 
Plaintiff     in     error     asked     instructions     which     were 
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refused  based  upon  this  phase  of  the  case.  The  indict- 
ment is  based  upon  a  false  statement  charged  to  have 
been  made  upon  August  27,  1921.  Two  statements  are 
shown,  covering  different  dates,  and  it  is  argued  that 
the  People  may  as  well  have  counted  upon  one  as  the 
other,  and  that  neither  are  sufficient  to  meet  the  charge. 
Other  errors  are  assigned  which  we  do  not  deem  it  nec- 
essary to  set  out  for  a  decision  of  the  case.  No  exten- 
sion of  credit  having  been  granted,  as  charged  in  the  in- 
dictment, the  plaintiff  in  error  was  wrongfully  conivcted 
and  the  judgment  is  reversed. 
Judgment  Reversed. 
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General  No.  7561  Agenda  No.  8 

April  Term  A.  D.  1923 


Elmatern  G.  Simpson,  Appellee 

vs. 
William  0.  Simpson,  Appellant 


2  32I.A..  6 


Appeal  from  the  Circuit  Court  of  Edgar  County. 
SHURTLEFF,  J. 

Appellee  brought  this  suit  upon  a  note  for  $1700.00 
given  him  by  his  son,  appellant. 

The  father  owned  thirty  acres  of  land,  mortgaged 
for  $800.00  and  requiring  the  sum  of  one  thousand  dol- 
lars, entered  into  an  arrangement  to  sell  and  convey  the 
land  to  the  son,  for  a  consideration  of  $3500.00,  as  claim- 
ed by  the  father,  appellee,  to  be  paid  $1000.00  in  cash,  and 
a  note  for  $1700.00  and  the  son,  appellant,  was  to  assume 
the  payment  of  the  mortgage,  and  it  was  understood,  as 
claimed  by  both  parties,  that  at  the  end  of  a  year  tne 
father  could  buy  the  land  back  by  returning  the  consider- 
ation. During  the  year,  the  father  had  moved  to  a  house 
in  the  country,  which  had  burned  down,  destroying  the 
note  with  the  other  contents  of  the  house.  At  the  end 
of  the  year,  the  father,  appellee,  offered  to  pay  back  the 
consideration  for  the  deed  and  receive  a  conveyance  of 
the  land,  and  the  son  refusing  to  convey,  the  father  de- 
manded payment  of  the  note,  and  the  same  not  being 
paid,  brought  this  suit. 

Appellant  denies  that  there  was  any  note  given,  and 
insists  that  the  consideration  for  the  deed  was  the  sum  of 
$1800.00  which  had  been  fully  paid.  There  was  a  trial  by 
jury,  verdict  and  judgment  for  appellee,  from  which  judg- 
ment appellant  has  appealed. 
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There  is  a  motion  to  dismiss  the 
appeal,  taken  with  the  case.  The  judgment  was  entered 
November  25,  1922,  to  which  exceptions  were  allowed  to 
defendant  and  an  appeal  granted,  on  the  same  day;  to 
this  court,  upon  appellants  filing  a  bond  within  thirty  days 
and  bill  of  exceptions  within  ninety  days. 

On  the  19th  day  of  December,  1922,  appellant  filed 
a  motion,  in  the  lower  court,  to  set  aside  the  verdict  and 
judgment  in  said  cause,  the  motion  being  based  upon  the 


affidavits  of  two  of  the  jurymen  who  sat  upon  the  trial, 
stating  that  they  had  been  misled  as  to  the  evidence  of 
one  of  the  witnesses  and  had  ascribed  to  such,  testimony 
an  erroneous  legal  effect.  This  motion  was  denied  by 
the  court  on  December  19,  1922,  and  an  exception  al 
lowed  by  the  court  to  the  ruling  and  an  appeal  was  pray- 
ed for  and  allowed  by  the  court,  from  this  ruling,  con- 
ditioned upon  a  bond  being  filed  within  thirty  days,  by 
the  defendant,  in  the  same  amount  as  in  the  former  or- 
der, and  bill  of  exceptions  was  to  be  filed  within  ninety 
days. 

The  appeal  bond,  in  proper  amount,  was  filed  with 
the  clerk  of  the  lower  court  upon  December  30  and  re- 
cites: "That  whereas,  etc.  *  *  *  *  obtain  a  judgment 
against  the  above  bounden  William  0.  Simpson  for  the 
sum  of  seventeen  hundred  dollars  and  no  cents  and  costs 
of  suit,  which  judgment  the  said  William  0.  Simpson 
asked  to  be  vacated  and  set  aside  and  the  verdict  of  the 
jury  set  aside  and  a  new  trial  granted  on  the  19th  day 
of  December,  1922,  which  motion  was  overruled  by  the 
court,  from  which  judgment  the  said  Willliam  0.  Simp- 
son has  prayed  for  and  obtained  an  appeal,  etc." 

It  is  obvious  that  the  bond  for     appeal,  not  having 
been  filed  within  thirty  days     from  the  entry  of    judg- 
ment November  25,  1922,  cannot  have  the  effect  of  per- 
fecting an  appeal  from  that  judgment. 
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First  Congregation- 
al Church  v.  Page  255  111.  267.  The  right  of  appeal  is 
purely  statutory  and  the  statute  must  be  complied  with 
or  the  right  to  appeal  is  lost,  and  after  the  right  to  ap- 
peal is  lost,  or  pending  the  statutory  period  or  time 
limited  by  court,  the  right  to  appeal  cannot  be  restored 
or  the  time  within  which  to  file  bond  or  perfect  the  same, 
extended  by  a  motion  to  vacate  the  judgment  or  order 
appealed  from:  3  Corpus  Juris,  1054,  Section  1051; 
Quinn  Chapel  v.  Pease*  66  111.  App.  552;  Marder,  Luse  & 
Co.  v.  Campbell  Printing  Co.  76  111.  App.  431. 

The  order  of  Court  of  December  19,  1922,  overruling 
appellant's  motion  to  vacate  the  judgment  and  verdict 
of  the  jury  and  grant  a  new  trial,  was  a  final  and  appeal- 
able order  and  we  see  no  reason  why  the  appeal  was  not 
properly  perfected  from  that  order.     Such  appeal  has 


the  effect  of  bringing  before  this  Court  for  review  any 
error  of  the  lower  court  in  denying  appellant's  motion 
to  vacate  said  judgment  and  grant  a  new  trial  and  no 
other  question.  This  motion  was  based  upon  the  affi- 
davits of  two  jurymen  made  separately,  stating:  "That 
(each  of  them)  they  arrived  at  the  verdict  and  found  a 
verdict  in  favor  of  the  plaintiff  and  against  the  defen- 
dant on  the  ground  that  the  plaintiff  was  corroborated 
in  his  testimony  by  the  testimony  of  Stella  Nichols,  who 
was  permitted  by  the  Court  to  testify  that  she  saw  the 
note  of  the  defendant  in  the  possession  of  the  plaintiff." 
The  Court  properly  overruled  this  motion.  Affidavits 
cannot  be  received  to  avoid  a  verdict,  when  they  show 
matters  resting  in  'the  breast  of  the  juror,  such  as  that 
he  did  not  understand  the  evidence  or  instructions,  or 
that  he  was  mistaken  in  his  calculation  or  judgment. 
Sanitary  District  of  Chicago  v.  Cullerton,  147  111.  385. 
The  jurors  cannot  be  heard  to  say  that  in  arriving  at 
their  verdict,  they  ignored 
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certain  evidence  which  had  been 
admitted  or  did  not  give  any  consideration  whatever  to 
certain  instructions,  to  impeach  their  verdict.  People  v. 
Dusan,  272  111.  478.  No  case  can  be  found  where  the 
jurors,  after  having  consented  to  the  verdict,  have  been 
permitted  afterwards,  for  the  purpose  of  setting  it 
aside,  to  explain  by  affidavits  the  ground  or  train  of 
reasoning  by  which  they  arrived  at  the  result.  Smith 
v.  Eames,  4  111.  76;  Smith  v.  Smith,  169  111.  623;  Sanitary 
District  of  Chicago  v.  Cullerton,  supra. 

We  have  examined  the  entire  record  in  this  case. 
The  witness  Stella  Nichols  did  not  testify,  as  stated  in 
the  affidavits.  She  did  testify  that  she  saw  a  paper  or 
note  having  the  figures  $1700.00  and  the  name  "William 
Simpson"  appearing  as  maker  and  the  name  "E.  G.  Simp- 
son" appearing  as  payee  thereon,  and  to  this  extent  the 
witness  did  offer  some  testimony  that  tended  to  corro- 
borate the  appellee,  but  she  did  not  testify  that  it  was 
appellant's  note.  The  consideration  stated  in  the  deed 
of  "$3500.00"  was  also  a  corroboration  of  appellee's  the- 
ory of  the  case.  The  case  was  tried  upon  an  issue  of 
fact,  as  to  the  execution  and  existence  of  a  promissory 
note,  which  the  testimony    tended  to    show  had    been 


■ 


burned  and  destroyed  without  the  fault  or  negligence  of 
the  holder  or  of  any  other  person.  There  was  no  errors 
in  the  Court's  rulings  on  the  admission  or  rejection  of 
evidence.  The  jury  saw  and  heard  the  witnesses  and  we 
are  satisfied  that  their  verdict  is  clearly  sustained  by  the 
evidence.  There  was  no  error  in  the  giving  of  instruct- 
ions. Appellant  offered  and  the  Court  refused  to  give, 
in  behalf  of  appellant,  instructions,  "that  before  the 
plaintiff  can  recover  upon  a  lost  note,  as  described  in  his 
declaration,  he  must  prove  beyond  all  reasonable  doubt, 
that  he  had  the  note  of 
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the  defendant,"  and  other  sim- 
ilar instructions,  requiring  appellee's  proof  to  establish 
his  case  beyond  all  reasonable  doubt.  We  do  not  under- 
stand that  these  instructions  state  the  law,  as  applied 
in  this  state.  Counsel  for  appellant  present  no  author- 
ity from  decisions  of  our  courts.  It  has  been  held  in 
Carrico  v.  Whipple,  305  111.  169,  based  upon  public  policy: 

"A  party  seeking  to  establish  the  existence  and  con- 
tents of  a  lost  deed  by  parol  testimony  must  bear  the 
burden  of  making  such  proof  in  a  clear  and  conclusive 
manner.  Deeds  are  evidence  of  title.  Public  policy  de- 
mands that  if  they  be  lost  the  proof  of  former  existence 
and  contents  should  be  strong  and  conclusive  before  the 
Court  will  establish  title  to  property  by  parol  testimony. 
(Shipley  v.  Shipley,  274  111.  506;  Bennett  v.  Waller,  23  id. 
97.)" 

But  this  rule  does  not  apply  to  promissory  notes  and 
appellant's  instructions  called  for  a  more  rigorous  rule 
of  proof  than  is  required  where  land  titles  are  involved. 

There  is  no  merit  in  appellant's  assignment  of  errors 
as  to  any  part  of  the  record,  and  there  being  no  error 
in  denying  appellant's  motion  to  vacate  the  judgment 
and  verdict,  in  the  lower  court  and  grant  appellant  a  new 
trial,  the  order  and  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 
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General  No.  7568.  Agenda  No.  14. 

April  Term  A.  D.  1923 

National   Bond   &   Investment  Company,  a  Corporation, 

Appellant,  ft     O   :; 

vs. 

A.  J.  Jex  and  Elmer  Jex,  Appellees. 

Appeal  from  Circuit   Court  of  Pike   County. 

SHURTLEFF,  J. 

This  is  an  action  of  Replevin  brought  by  plaintiff  ap- 
pellant against  appellees  to  recover  the  possession  of  a 
Ford   car.     The   declaration    contained   two   counts — the 
first  for  a  wrongful  taking  and  the  second  count  for  the 
.«  wrongful  detention  of  the  car.     The  declaration  did  not 

allege  a  demand.  Appellees  presented  five  pleas:  the 
first  denied  the  taking;  second,  denied  the  wrongful  de- 
tention; third,  plea  of  property  in  the  defendant,  Elmer 
Jex;  four,  denied  the  corporate  existence  of  appellant; 
and  plea  five,  denied  a  license  to  the  plaintiff  company 
to  transact  business  in  Illinois.  There  was  a  joinder  on 
the  first  two  pleas,  and  replications  to  the  third,  fourth 
and  fifth  pleas,  denying  property  in  defendant  Elmer  Jex 
and  averring  property  in  the  plaintiff  and  alleging  the 
corporate  existence  of  the  plaintiff  company  and  its  lic- 
ense to  do  business  in  Illinois,  and  there  was  a  joinder 
on  the  replications  to  the  third,  fourth  and  fifth  pleas. 
A  jury  was  waived  and  the  cause  submitted  to  the  Court 
and  a  finding  and  judgment  for  the  defendants,  from 
which  the  appellant  has  prosecuted  this  appeal. 
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It  will  only  be  necessary  to  consider  the  second 
count  of  appellant's  declaration,  the  second  and  third 
pleas  of  the  appellees  and  appellant's  replication  to  the 
third  plea. 

Appellant,  a  regular  organized  corporation  of  the 
State  of  Missouri,  having  an  office  at  St.  Louis  and  lic- 
ensed to  do  business  in  Illinois,  was  the  owner  of  certain 
notes  and  a  chattel  mortgage,  by  assignment,  executed 
November  8,  1921,  by  one  E.  C.  Dunne,  in  the  State  of 
Missouri,  for  part  of  the  purchase  price  of  said  Ford  car. 
Dunne  lived  in  Hannible,  Missouri,  and  the  sale  was  con- 
summated in  Hannible  and  the  mortgage  in  proper  form, 


duly  filed  for  record  and  recorded  in  the  State  of  Miss- 
ouri. There  were  twelve  notes,  each  for  the  sum  of  $40.- 
64,  dated  November  8,  1921,  secured  by  said  mortgage, 
covering  said  car,  coming  due,  one  each  month,  commenc- 
ing four  months  after  date.  The  car  was  sold  to  Dunne 
by  the  Pine  Motor  Company,  and  the  notes  and  mort- 
gage indorsed  and  assigned  over  to  appellant  on  the  day 
they  were  executed. 

In  the  latter  part  of  March,  1922,  Dunne,  having  the 
car  in  Pike  County,  this  state,  it  was  seized  by  the  Sheriff 
of  Pike  County,  upon  an  execution  in  his  hands  against 
Dunne,  issued  out  of  the  Pike  County  Court,  and  upon 
proper  notices  given,  the  car  sold  to  satisfy  said  execu- 
tion. The  appellee  A.  J.  Jex  purchased  the  car  at  the 
execution  sale  and  appllees  offer  testimony  tending  to 
show  that  the  purchase  was  made,  in  behalf  of  his  son, 
Elmer  Jex,  the  other  appellee.  The  car  was  later  found 
in  the  possession  of  Elmer  Jex.. 

Appellees  contend  that,  if  appellant  in  this  suit  re- 
lies upon  a  special  interest  in  the  property  to  recover,  ap- 
pellant should  have  pleaded  such  special  interest,  in  ap- 
pellant's replication  to  appellees'  third  count,  which  al- 
leged ownership  of  the  property 
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in  the  defendant,  and 
that  appellant,  having  traversed  said  plea,  and  alleged- 
ownership  in  the  plaintiff,  has  made  the  issue  in  this  case 
so  that  appellant  can  only  recover  by  proving  ownership. 

Counsel  for  appellees  in  their  brief  insist:  "That 
the  allegation:  "Plaintiff  is  the  owner  of  the  property 
and  entitled  to  the  possession  thereof,  'the  latter  clause 
is  '  idle  and  nugatory;  it  adds  nothing  to  the  right  or  ti- 
tle of  the  plaintiff  and  is  to  be  overlooked  as  surplusage.' 
If  plaintiff  was  the  owner  of  the  chattel,  the  law  implies 
that  it  was  'entitled  to  the  possession.'  " 

We  quote  this  language  used  by  appellant  as  it 
equally  applies  to  either  party  pleading  title. 

Appellant's  second  count  is  based  only  upon  a  wrong- 
ful detention  of  the  car.  Appellees  pleaded  secondT  "non 
detinet,"  and  third,  "property  in  the  defendants."  In 
any  event  there  remains  appellant's  second  count  lor 
wrongful  detention,   and   appellees'  second  plea  of  non 


detinet  upon  which  issue  was  joined. 

We  do  not  think  appellant  is  required  to  set  out  the 
particular  evidence  that  entitles  it  to  possession,  under 
our  form  of  pleading. 

Under  our  statute  Replevin  may  be  brought  when- 
ever "goods  or  chattels  *  *  *  shall  be  wrongfully  detain- 
ed." (Chap.  119,  Sec.  1,  Rev.  St.)  Section  four  of  the 
same  Act  provides  what  matters  are  to  be  set  out  in  the 
affidavit  of  Replevin  and  it,  contains  no  such  requirement. 

In  Blakely  Printing  Co.  v.  Pease,  95  111.  App.  344,  it 
was  held:  "Under  the  plea  of  property  in  Cameron,  a 
stranger  to  the  action,  with  the  denial  of  the  right  of 
property  in  the  plaintiff,  the  only  issuable  fact  was  tne 
right  of  property  in  the  plaintiff, 
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and  it  is  sufficient, 
if  the  plaintiff  has  a  special  interest  in  the  property  en- 
titling him  ;to  possession.  Constantine  v.  Foster,  57  111. 
36;  Van  Namee  v.  Bradley,  69  111.  299;  Cummins  v.  Holm- 
es, 109  111.  15;  McFarJand  v.  ftlcClennan,  3  111.  App.  295; 
AnxFerson  v.  Hapler,  34  111.  436." 

In  Van  Namee  v.  Bradley,  supra,  it  is  held  (page 
301)  that;  "As  against  a  wrong  doer,  prior  possession, 
alone,  is  sufficient  to  enable  the  plaintiff  to  maintain  the 
action,"  and  in  Fuflerion  v.  Morse,  162  111.  45,  the  Court, 
adopting  the  opinion  of  the  Appellate  Court  said: 

"We  are  of  the  opinion  that  the  language  of  the 
statute,  'or  person  entitled  to  their  possession,"  is  declar- 
atory of  the  common  law,  and  intended  to  distinguish 
from  the  absolute  owner  a  person  having  a  qualified  or 
special  interest,  legal  or  equitable,  in  the  property  it- 
self." 

We  are  unable  to  find  any  authority  in  Illinois  sup- 
porting appellees'  contention  that  appellant  should  have 
pleaded  the  particulars  of  its  chattel  mortgage.  Neither 
do  we  concur  in  the  view  that  appellant's  replication  to 
appellees'  third  plea,  denying  title  in  appellee,  and  again 
asserting  ownership  in  plaintiff,  had  the  effect  of  nar- 
rowing the  issues  in  this  case  to  appellant's  ownersnip. 
Appellees'  plea  of  property  in  defendants  is  merely  in- 
ducement and  traverses  the  plaintiff's  allegation  of  own- 
ership in  the  property  and  merely  raises  the  issue  as  to 


plaintiff's  right  of  property  and  right  of  possession. 
Constantine  v.  Foster,  57  111.  38;  Van  Namee  v.  Bradley, 
supra,  page  300:  McFarlin  v.  McClennan,  3  111.  App.  295; 
Rosengrenl  v.  Manufacturers  National  Bank,  220  111.  App. 
619. 

It  was  held  in  Van  Namee  v.  Bradley,  supra,  that 
the  pleas  of  "iron  cenit"  and  "non  detinet"  concede  the 
right  of  property  to 
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be  in  plaintiff  and  only  put  in 
issue  its  caption  and  detention. 

The  case  was  tried  without  objection  upon  appell- 
ant's second  count  in  the  declaration  and  appellees' 
third  plea_of  ownership  in  Elmer  Jex,  under  which  ap- 
pellees were  permitted  without  objection  to  offer  proof 
of  appellees'  ownership  derived  through  execution  sale. 

At  the  commencement  of  this  suit.one,  if  not  two  of 
the  notes  in  question,  was  past  due  and  defaulted  and 
the  mortgaged  property  had  been  removed  from  the 
State  of  Missouri,  either  of  which  facts,  under  the  terms 
of  the  mortgage,  entitled  the  mortgagee  to  take  posses- 
sion of  the  said  Ford  car. 

It  is  contended  in  affirmance  of  the  judgment  thai 
a  chattel  mortgage,  executed  in  Missouri,  should  not  be 
enforced  in  this  state,  when  its  enforcement  operates  to 
the  injury  of  an  Illinois  citizen,  who  has  purchased  the 
property  in  good  faith,  and  appellee  cites  Rosenbaum  v. 
Daws,  77  111.  App.  309.  If  this  were  a  question  of  first 
impression  in  our  courts,  more  consideration  should  be 
jnven  to  it,  but  the  same  question  has  been  before  the 
Supreme  Court  and  the  Appellate  courts  in  ftHumford  v. 
Canty,  50  111.  370;  Armitage  Hurschell  Co.  v.  Potter,  93 
111.  App.  602;  Farmers  &  Merchants  Bank  v.  Arnold,  58 
111.  App.  349;  Wolf  &  Son  v.  Shannon,  50  111.  App.  396; 
II  Corpus  Juris,  page  424,  and  the  rule  settled,  that  con- 
tracts made  in  another  state,  will  be  enforced  in  this 
state  where  they  are  not  based  upon  an  immoral  or  crim- 
inal consideration  and  are  not  against  the  Public  Policy 
of  this  state.  Appellees  have  urged  the  above  grounds 
for  the  affirmance  of  the  judgment,  regardless  of  the  er- 
rors assigned  by  appellant. 

Appellant  submitted,  and  the  Court  refused,  the  fol- 
lowing proposition  of  law: 
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"Wherever  a  defendant  in  replevin  pleads  title  in 
himself  and.  contends  upon  the  tnai  that  he  owns  the 
property,  is  against  the  plaintiff,  no  demand  for  posses- 
sion if  necessary  before  bringing  the  action.'' 

Appellant  contends  and  nas  assigned  error: 

First.     That  no  demand  was  necessary; 

Second.     That  a  demand  was  made;  and 

Third,  That  where  it  is  shown  that  a  demand  would 
have  been  unavailing,  »uch  demand  is  unnecessary. 

The  evidence  shows  that  appellee  A.  J.  Jex  bought 
the  car  and  paid  for  it,  at  sheriff's  sale,  through  a  friend. 
Appellee  A.  J.  Jex  conducted  a  business  under  the  name 
of  The  Jex  Carnage  and  Harness  Co.  at  Pittsfield,  and 
after  the  purchase  the  car  was  stored  in  the  warehouse 
of  A.  J.  Jex  for  a  period  of  time.  In  the  meantime  an 
arrangement  had  been  made  between  appellees  A.  J. 
Jex  and  his  son,  Elmer  Jex,  whereby  the  son  was  to  be- 
come the  owner  of  the  car  and  the  son  partially  paid  his 
father  for  the  car  and  arranged  as  to  the  balance.  Prior 
to  the  commencement  of  this  suit,  appellant,  through  its 
agent,  went  to  the  place  of  business  of  A.  J.  Jex  and 
made  a  demand  upon  A.  J.  Jex  for  the  car.  The  agent 
and  A.  J.  Jex  went  two  doors  east  of  the  Jex  place  and 
found  appellee  Elmer  Jex  working  on  this  car.  The 
father,  A.  J.  Jex,  said  in  the  presence  of  his  son  Elmer 
and  the  agent:  "Here  is  somebody  who  has  a  claim 
against  the  car,  but  we  are  not  going  to  deliver  it  up  un- 
til he  proves  it."  The  son  made  no  response.  The  suit 
was  started  two  or  three  days  later  and  a  writ  of  Reple- 
vin issued.  It  was  two  or  three  months  after  and  after 
the  issuing  of  alis  writs  before  the  car  was  taken  by  the 
sherilf  and  then  it  was  found  in  a  shed  back  of  the  A.  J. 
Jex 
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place  of  business.  Appellee,  Elmer  Jex,  testified 
that  his  father  called  him  out  to  the  sidewalk;  that  his 
father  said:  "A  man  is  looking  up  that  car  you  bought. 
He  introduced  me  to  Mr.  McKasson.  I  don't  remember 
what  else  he  said,  except  a  man  is  looking  up  that  car. 
He  said  nothing  more  to  me.  When  this  suit  was  first 
brought  I  had  a  writ  of  replevin  served  on  me.  The  car 
at  that  time  was  -    .     Soon  after  that  I  took  the 


car  to  my  father's  garage.  I  took  it  there  because  that 
is  where  I  always  kept  it.  When  the  sheriff  found  it,  It 
was  in  a  little  barn  back  of  the  shop.  I  had  control  of 
that  barn.  I  rented  it  from  Miss  Clague.  I  had  it  clos-4 
ed  up.  It  had  been  in  there  two  or  three  months  when 
the  sheriff  found  it." 

Appellant  contends  that  no  demand  for  the  car  was 
necessary  in  this  case,  as  appellees  pleaded  property  in 
Elmer  Jex  and  contended  for  a  return  of  the  property. 
The  issue  is  raised  squarely  in  this  case,  whether,  when 
the  defendant  pleads  property  in  the  defendant,  a  prior 
demand  is  necessary  and  appellant  cites:  Badger  v.  Ba- 
tavia  Paper  Wfg.  Co.  70  111,  302,  and  Kingman  &  Co.  v. 
Reinemer,  58  111.  App.  173.  In  the  Badger  case  the  hold- 
ing is  not  based  upon  the  pleadings,  but  as  said  by  tne 
court  (page  305) ;  "No  demand  was  necessary,  under  the 
circumstances  detailed  by  witnesses  for  the  plaintiff.  If 
upon  attempting  to  remove  the  boiler,  they  were  for- 
bidden to  do  so,  as  testified  to,  that  would  constitute  a' 
conversion  of  the  property,  without  making  a  demand 
of  it."  And  in  the  Kingman  case  the  issue  was,  whetner 
iraud  entered  into  the  execution  of  the  judgment  notes, 
which  were  the  basis  of  defendant's  right  to  possession, 
and  no  question  of  pleadings  was  raised  in  the  casev  and 
it  was  held  that  a  demand  was  not  necessary  in  harmony 
with  the  rule  laid  down  in  Butters  v.  Haughwout,  42  111. 
18;  Hardy  v.  Keeler,  56  111.  152  and  Far- 
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welJ  v.  Han- 
chett,  120  111.  573.  As  contended  by  appellee,  where  a 
person  has  lawful  possession  of  goods,  replevin  does  not 
He  until  after  demand  and  refusal.  Smith  v.  Gehrke,  189 
111.  App.  382;  Rosenbaum  v.  Dawes,  77  111.  App.  295; 
Ohio  &  M,  R.  Co.  v.  Noe,  77  111.  513;  Clark  v  Lewis,  35  111. 
417;  Roser.baum  v.  King,  114  111.  App.  648,  and  Wabash 
R.  Co.  v.  House,  101  111.  App.  397. 

There  is  extensive  authority  in  other  states,  holding 
that  when  defendant  pleads  property  in  the  defendant, 
such  pleading  waives  the  necessity  of  proving  a  demand. 
Weils  on  Replevin,  Sec.  374;  Cyc.  Vol.  34,  page  1491;  Am. 
&  Eng.  Encly.  of  Law,  (1st  Ed.)  Vol.  5,  page  528,  and  in 
Cyc.  supra,  Vol.  34,  page  1491,  it  is  said:     "The  making 


of  a  demand  by  plaintiff  prior  to  the  commencement  of 
the  suit  for  the  return  of  the  property  is  not  in  issue  and 
need  not  he  proved,  where  defendant,  either  by  his  plead- 
ing or  his  evidence,  asserts  ownership  or  right  to  posses- 
sion in  himself  and  demands  a  return  of  the  property," 
and  there  is  much  reason  in  this  rule.  Puterbaugh,  page 
532,  (1888)  lays  down  the  rule  that,  "Upon  a  plea  of 
property  in  the  defendant  or  in  a  stranger,  in  an  action 
of  Replevin,  the  material  inquiry  will  be  as  to  the  pro- 
perty of  the  plaintiff  in  the  goods,  which  he  must  be  pre- 
pared to  prove,  the  onus  probandi  of  this  issue  being  on 
him." 

In  Amos  v.  Sinnot,  4th  Scammon,  page  440,  it  was 
held  that  the  plea  of  property  in  the  defendant,  in  an 
action  of  Replevin,  throws  the  burden  of  proof  upon  the 
defendant,  and  if  that  rule  were  still  adhered  to  in  this 
state,  we  should  be  inclined  to  hold  with  appellant  upon 
that  question,  but  by  the  later  rule  and  decisions,  as 
shown  in  Constantine  v.  Foster,  supra,  and  other  cases 
cited  in  this  opinion,  we  are  inclined  to  hold  that  it  is 
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not  the  law,  in  this  state,  in  every  case  where  the  defen- 
dant has  lawfully  come  into  the  possession  of  goods  and 
chatjteils  and  pleads  property  in  the  defendant,  thus  put- 
ting plaintiff  to  the  proof  of  his  title  and  right  of  poss- 
ession, that  a  demand  is  unnecessary.  The  better  rule, 
in  the  opinion  of  this  Court,  and  the  one  heretofore  fully 
recognized  by  our  courts,  is,  that  where  the  evidence 
shows  that  a  demand  for  the  property  would  have  been 
unavailing,  no  demand  is  necessary:  Johnson  v.  Howe, 
7  111.  342;  Dairy  Co.  v.  Penn.  Co.  291  111.  248;  Dinomaker 
v.  Rose,  62  111.  App.  118  and  Columbus  Buggy  Co.  v.  Em- 
pire Co.  etc.  198  III.  App.  421,  and  the  further  rule  that 
where  it  is  shown  that  the  defendant  has  converted  the 
property,  no  demand  is  necessary.  Sinamaker  v.  Rose, 
supra;  Knight  v.  Seney,  290  111.  11;  Follett  v.  Edwards, 
30  111.  App.  386;  Burge  v.  Motor  Car  Co.  213  111.  App.  357, 
and  Ingalls  v.  Bulkley,  15  111.  224. 

A  demand  and  refusal  do  not  constitute  conversion; 
they  are,  at  the  most,  but  evidence  of  a  conversion. 
Rosenbaum  v.  Dawes,  77  111.  App.  309  and  cases  cited. 

In   Kee  AChappeil  Co.  v.  Pennsylvania  Co.,     supra, 


plaintiff  identified  a  quantity  of  milk  bottles,  in  the  pos- 
session of  defendant,  that  had  been  received  by  defend- 
ant, from  another  shipper,  in  the  regular  course  of  car- 
riage. It  was  shown  that  plaintiff's  agent  went  to  and 
talked  with  the  chief  or  assistant  freight  agent;  of  de- 
fendant, saying  that,  "there  was  a  car  load  of  milk  bot- 
tles going  away  which  belonged  to  the  people  he  repre- 
sented and  that  he  was  going  to  take  those  bottles  out, 
to  which  the  reply  was  made  that  if  he  took  them  he 
would  have  to  do  so  legally." 

The  Court  say   (page  255):     "Even  though  this  be 
considered  not  sufficient  as  a  demand,  it  is  sufficient  to 
show  that  a  demand  would  have    been     unavailing  and 
therefore  unnecessary,   as  the  effect 
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of  appellant's  state- 
ment was  that  it  would  not  surrender  the  property  with- 
out a  writ  being  issued,  while  a  demand  is  usually  nec- 
essary where  the  defendant  comes  into  possession  of  tne 
goods  rightfully,  yet  where  the  circumstances  show  that 
demand  would  be  unavailing  such  demand  is  not  necess- 
ary. Cranz  v.  Krager,  22  111.  74;  Johnson  v.  Howe,  2  Gil. 
342." 

In  New  Columbus  Buggy  Co.  v.  Empire  Co.  supra, 
the  Court  said  (page  423) : 

"Even  though  the  technicality  '(an  insufficient  de- 
mand)' were  availing,  yet  as  appellant  then  and  there 
made  an  absolute  refusal  to  deliver  the  goods  except  on 
a  Replevin,  appellee  was  excused  from  the  necessity  of 
any  further  demand  before  bringing  suit."  Likewise, 
it  is  held  in  Folleft  v.  Edwards,  supra,  and  Knight  v. 
Seney,  supra,  that  any  distinct  act  of  dominion  wrong- 
fully exerted  over  another's  property  in  denial  of  his 
right,  or  inconsistent  with  it,  is  a  conversion  and  there- 
after no  demand  is  necessary. 

Construing  the  conduct  of  the  parties  to  this  suit,  in 
conjunction  with  these  principles  of  law,  appellant  hold- 
ing a  good  and  valid  mortgage  upon  said  car,  with  the 
right,  by  the  terms  of  the  mortgage,  to  take  possession 
of  the  car,  made  a  demand  upon  appellee  A.  J.  Jex  for 
the  car,  and  while  a  technical  demand  was  not  made  up- 
on appellee,  Elmer  Jex,  appellee  A.  J.  Jex  did  state  to 


his  son  Elmer  Jex  and  to  appellant's  agent,  and  in  the 
presence  of  both:  "Here  is  somebody  who  has  a  claim 
against  the  car,  but  we  are  not  going-  to  deliver  it  up  un- 
til he  proves  it."  The  son's  silence  was  an  acquiescence 
in  the  statement  of  the  father,  and  further  tends  to 
show  the  joint  dominion  of  the  father  and  son  over  the 
car. 
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If  anything  further  was  needed  to  show  that  a  fur- 
ther demand  would  have  been  unavailing  and  that  the 
car  had  been  converted,  it  is  amply  furnished  in  the  tes- 
timony of  the  son,  when  he  states  that  after  several 
months  and  the  issue  of  alias  writs,  he  made  it  necessary 
for  the  officer  "to  find"  the  car  in  a  rear  barn,  which  he 
"had  closed  up." 

No  further  demand  was  necessary  in  this  case. 
There  is  no  question  of  agency  in  this  case  as  argued  by 
appellees.  No  question  was  raised  by  appellees  as  to 
McKasson's  authority  to  act  for  appellant,  when  he  was 
seeking  the  car  (IngaEls  v.  Bulkley,  15  111.  224)  and  as  to 
what  took  place  when  appellant's  agent  and  the  appellees 
talked  about  the  car  before  the  suit  was  started,  does 
not  involve  the  question  of  agency. 

Appellant  submitted  to  the  court  its  fourth  proposi- 
tion of  law  as  follows: 

"Proposition  Fourth:  Where  a  defendant  meets  tne 
authorized  agent  of  the  plaintiff  in  the  presence  of  an- 
other person  and  such  other  person  says  in  the  presence 
of  both  the  defendant  and  such  authorized  agent,  that 
the  authorized  agent  is  demanding  possession  or  making- 
claim  to  the  property  in  question  but  that  he  can  not 
have  it  until  he  proves  his  title  and  the  defendant  makes 
no  objection  or  protest  to  that  statement  this  is  in  law 
a  sufficient  demand  and  refusal." 

This  proposition  the  court  marked  "Refused"  and  in 
this  the  Court  erred.  The  Court  should  have  held  this 
proposition  as  law  in  this  case  and  entered  a  judgment 
for  the  plaintiff. 

For  the  error  as  pointed  out  in  this  opinion,-  the  judg- 
ment of  the  lower  court  is  reversed  and  judgment  is  en- 
tered in  this  court:  That  the  appellant  is  entitled  to  the 
possession  of 
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the  car  in  question  as  its  special  interest 
appears  by  the  said  notes  and  chattel  mortgage,  and 
that  the  appellant  have  and  recover  from  the  appellees 
the  possession  of  said  Ford  car  for  the  purposes  set 
forth  and  to  the  extent  of  the  interest  described  in  said 
chattel  mortgages  and  one  cent  damages. 

Reversed.     Finding  of  Fact  to  be  incorporated  as  a 
part  of  the  judgment  : — We  find  as  an  ultimate  fact,  that 
the  appellant,  plaintiff  below,  was  entitled,  as  mortgagee, 
to  the  possession  of  the  car  in  question. 
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Robert   Sheehan,   a  Minor,  by  Next  Friend,  Appellant, 
vs.  g%    O  ^ 

Grover   Bernard,   Appellee.  &&' 

Appeal  from  the  Cirucit  Court  of  Sangamon  County. 

SHURTLEFF,  J. 

This  is  an  action  brought  by  appellant,  a  minor,  for 
injuries  growing  out  of  an  automobile  accident.  Appel- 
lant's declaration  contains  seven  counts  and  an  addition- 
al count.  The  seven  counts  charge  negligence  on  the 
part  of  appellee,  in  the  driving  and  operation  of  his  car, 
the  proximate  result  of  which  was  the  injury  of  appell- 
ant and  the  additional  count  charges  a  wilful  and  wan- 
ton injury  to  appellant. 

Appellee  pleaded  the  general  issue.  There  was  a 
trial  and  verdict  and  judgment  for  appellee,  in  bar  of  the 
action,  to  which  appellant  duly  excepted  and  the  case  is 
brought  to  this  court  by  appeal. 

Appellant  assigns  error  upon  the  court's  refusal  to 
give  the  jury  instructions  under  the  additional  count  of 
the  declaration,  properly  tendered,  and,  specifically,  for 
giving  appellee's  5th  instruction,  charging  the  jury  to 
"disregard  said  additional  count  filed  by  the  plaintiff,  by 
leave  of  court,  charging  the  defendant  with  wanton  and 
wilful  negligence." 

The  injury  occurred  on  South  Fifth  street,  near 
Laurel,  in  the  City  of  Springfield,  on  the  31st  day  of 
January,  1922,  at  about  five  or  half  past  five  o'clock  in 
the  afternoon. 
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Appellant  was  a  boy  twelve  years  of  age.  Appell- 
ant, with  his  brother  and  mother,  in  a  Ford  car  were 
driving  south  on  Fifth  street  and  stopped,  close  to  the 
curb,  on  the  west  side  of  the  street,  about  39  feet  north 
of  Laurel  street,  which  crosses  Fifth  street.  There  was 
z  vacant  lot  west  from  where  the  Ford  car  stood.  The 
east  side  of  Fifth  street  was  closely  built  up.  There 
was  a  drug  store  on  the  northeast  corner  of  Fifth  street 
and  Laurel  and  a  grocery  store  immediately  uorth  of  the 
drug  store  and  dwelling  houses  compactly  built  north  of 
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the  grocery  store  on  the  east  side  of  Fifth  street.  The 
west  side  of  Fifth  street  was  not  so  compactly  built, 
having  some  vacant  lots.  Two  lines  of  street  car  tracks 
paralleled  each  other,  north  and  south  in  Fifth  street, 
and  cars  ran  every  seven  minutes.  Fifth  street  was 
much  used  for  traffic  but  no  machines,  except  appellees 
and  the  Ford  car,  were  seen  in  this  vicinity  at  or  about 
the  time  of  the  injury.  Fifth  street  is  44  feet  wide 
from  curb  to  curb  and  Grand  Avenue  is  about  700  feet 
north  of  the  place  of  injury.  Appellant,  with  his  broth- 
er and  mother  had  stopped  on  the  west  side  of  the 
street,  so  that  appellant  could  get  out  on  the  west  side 
of  the  car  and  go  across  to  the  grocery,  on  the  east  side 
of  the  street,  on  an  errand  and  appellant  got  out  on  the 
west  side  of  the  Ford  car,  upon  the  curbing,  and  went 
around  in  front  of  the  car  to  go  to  the  grocery  store  on 
the  east  side  of  the  street.  There  was  ample  room  be- 
tween the  Ford  car  and  the  west  car  rail  for  another 
car  to  pass.  Up  to  this  point,  there  seems  to  be  no  con- 
troversy about  the  prysical  surroundings  or  the  facts. 

Appellant  presented  the  testimony  of  several  wit- 
nesses, one  a  pedestrain  upon  the  street  who  saw  the 
whole  situation  and  the  accident,  another,  the  proprietor 
of  the  grocery  storey  who  stood 
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ten  to  fifteen  feet 
back  from  the  front  of  the  store  and  nearly  opposite 
the  Ford  car,  and  who  saw  the  accident,  and  in  addition 
the  testimony  of  the  brother,  sixteen  years  of  age,  the 
mother,  as  well  as  appellant's  own  testimony.  This  tes- 
timony, if  standing  alone,  tended  to  show  that  appellant 
went  around  the  front  of  the  Ford  car  and  started  for 
the  grocery  store  and  when  he  had  gotten  five  or  six 
feet  away  from  the  car,  his  brother  called  him  back  to 
the  Ford  car  and  the  boy  returned  to  the  side  of  the 
Ford  car,  and  the  brother,  the  driver,  sitting  in  the 
Ford  car,  handed  appellant  a  dollar  to  pay  for  groceries; 
that  appellant  at  once  turned  to  the  east  and  walked  to- 
wards the  grocery  store.  Upon  first  starting  to  cross 
the  street  he  had  looked  north  and  had  seen  no  street 
car  coming  south  on  the  west  side  of  the  street,  nor  any 
automobile  or  other  object  in   the  street.     He  says  he 


particularly  observed  the  space  to  the  west  of  the  car 
tracks  and  he  looked  south.  Witnesses  testify  that  tne 
street  was  dry,  and  that  it  was  light,  "clear  as  day"  and 
that  one  could  .easily  see  and  observe,  at  that  time,  any 
object  in  the  street  northward  to  Grand  Avenue.  Ap- 
pellant had  proceeded  to  about  the  center  of  the  north- 
bound (easterly)  tracks  when  he  was  struck  by  appell- 
ee's heavy  Nash  car,  running  at  a  speed  from  25  to  40 
miles  per  hour,  as  indicated,  by  various  speeds,  as  the 
different  witnesses  observed  the  speed.  Appellant  was 
in  the  center  of  the  east,  or  northbound,  car  tracks 
when  struck,  and  appellee's  car  was  running,  the  west 
wheels  between  the  rails  of  the  northbound  track,  ana 
the  east  wheels  over  the  east  rail  towards  the  east  euro; 
that  appellee  sounded  no  horn  and  gave  no  signal,  ana 
did  not  stop  his  car  until  it  had  run  83  feet  from  the 
place  of  collision.  The  witness  Grubb,  a  pedestrain,  had 
seen  appellee's  car  coming  south  from  a  point 
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75  feet 
north  of  witness,  probably  one  hunderd  or  one  hundred 
and  twenty  feet  from  the  point  of  the  accident;  the 
groceryman  from  a  point  twenty  feet  north  of  the  point 
of  the  accident  and  the  brother  saw  appellee's  car  about 
five  feet  north  of  the  point  of  collision.  •  All  say  that 
the  car  was  east  of  the  center  of  the  street  ana  running 
south  in  a  straight  line.  Appellee's  car  was  inclosea 
but  he  had  a  clear  view  of  the  street  through  the  win<5- 
shield  and  appellee  testifies  that  when  he  turned  into 
Fifth  street  from  Grand  Avenue,  he  had  a  clear  view  of 
the  street  for  two  blocks  away. 

It  is  true,  appellee  presents  an  entirely  different 
theory  of  the  controversy,  and  corroborates  his  testi- 
mony by  witnesses  who  saw  the  accident.  We  are  not 
weighing  the  evidence,  or  even  discussing  on  which  side 
the  preponderance  of  the  evidence  lay,  or  criticising  tne 
verdict  of  the  jury. 

Appellant  insists  that  evidence  was  submitted  tnat 
entitled  appellant  to  have  the  same  considered  under 
the  additional  count  in  the  declaration,  as  to  a  wilful 
and  wanton  injury.  In  the  case  as  made  by  appellant's 
witnesses,  if  uncontradicted  it  shows  or  tends  to  show, 


that  appellee,  with  a  clear  view  of  the  street  for  two 
blocks,  with  no  other  traffic  in  view  or  blocking  the  way, 
driving  on  the  wrong  side  of  the  street,  going  at  a 
speed  of  25  to  30  miles  per  hour,  and  one  witness  states 
at  35  to  40  miles  per  hour,  and  going  in  a  straight  direc- 
tion, drove  a  high  powered  Nash  motor  car,  without 
blowing  a  horn  or  giving  any  signal,  upon  appellant,  who 
was  attempting  to  cross  the  street,  going  directly  in 
front  of  the  path  of  the  car  and  who,  apparently,  had 
not  seen  or  heard  the  car  coming  and  who  for  twenty- 
five  feet  at  least,  had  been  in  the  plain  view  of  appellee. 
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In  such  a  case  it  makes  no  difference  whether  it  is 
a  boy  playing  ball  in  the  street  or  a  boy  crossing  the 
street.  So  far  as  this  question  is  concerned,  the  facts 
in  this  case  are  very  similar  to  the  facts  in  Walldren  Ex- 
press Co.  v.  Krug,  291  111.  472,  in  which  case  the  plaintiff 
was  a  boy  just  under  fifteen  years  of  age,  playing  ball  in 
the  street  and  was  struck  by  an  automobile  truck  and 
run  over.  The  court  held  in  that  case  (page  476:) 
"Whether  the  ordinance  prohibited  the  game  or  not  and 
whether  the  defendant  in  error  was  guilty  of  contribu- 
tory negligence  or  not,  the  evidence  required  the  sub- 
mission to  the  jury  of  the  wanton  negligence  of  the  de- 
fendant." The  court  further  (page  477)  reviewing  the 
testimony  and  the  conduct  of  the  defendant,  states: 

"That  he  (plaintiff)  was  all  the  time  in  full  view  of 
the  persons  in  the  automobile*;  that  they  saw  him,  but 
did  not  sound  the  horn,  slacken  speed  or  make  any  ef- 
fort to  avoid  the  collision  until  just  before  it  occurred, 
when  the  machine  swerved  slightly  to  the  left;  that 
with  full  knowledge  that  a  collision  was  imminent  they 
deliberately  failed  to  make  any  effort  to  avert  it  and 
avoid  injuring  the  plaintiff.  In  this  view  of  the  facts 
the  jury  might  well  have  concluded  that  the  conduct  of 
the  driver  showed  that  conscious  indifference  to  conse- 
quences and  deliberate  purpose  not  to  exercise  any  care, 
however  apparently  necessary  for  the  safety  of  the  boy, 
which  charges  his  employer  with  the  consequences  of  a 
wilful  injury.  In  such  case,  although  the  plaintiff  is 
guilty  of  negligence,  he  can  recover,  if  the  defendant 
could  have  avoided  the  injury  by  the  exercise  of  ordinary 


care.  •  The   extent   of   the   plaintiff's   negligence    is   not 

material   in   such   case.     (Lake     Shore     and     Michigan 

Southern  Railway  Co.  v.  Bodemar, 
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139  111.  596.) 

Whether  the  negligent  conduct  of  a  defendant,  which 
has  resulted  in  injury  to  another  amounted  to  wanton- 
ness is  a  question  of  fact  to  be  determined  by  the  jury, 
if  there  is  any  evidence  in  the  record  fairly  tending  to 
show  such  a  gross  want  of  care  as  indicates  a  wilful  dis- 
regard of  consequences  or  a  willingness  to  inflict  injury. 
(Lake  Shore  and  Michigan  Southern  Railway  Co.  v. 
Bodemar,  supra.)  An  intentional  disregard  of  a  known 
duty  necessary  to  the  safety  of  the  person  or  property 
of  another  and  an  entire  absence  of  care  for  the  life, 
person  or  property  of  another  and  an  entire  absence  oi 
care  for  the  life,  person  or  property  of  others?  such  as 
exhibits  a  conscious  indifference  to  consequences,  maKes 
a  case  of  constructive  or  legal  wilfulness  such  as  charges 
the  person  whose  duty  it  was  to  exercise  care  with  the 
consequences  of  a  wilful  injury  (1  Thompson  on  Negli- 
gence, Sees.  20,  22.") 

The  language  of  the  court  in  Walldren  Express  Co. 
v.  Krug  is  as  applicable  to  the  facts  and  testimony  in  the 
case  at  bar  as  it  was  in  that  case.  The  testimony  of- 
fered by  appellant,  if  uncontradicted  and  belived  by  the 
jury,  would  have  been  sufficient  to  wararnt  a  verdict 
based  upon  a  wilful  and  wanton  injury,  and  the  court  er- 
red in  withdrawing  the  additional  count  and  that  issue 
from  the  consideration  of  the  jury. 

Appellant  assigns  error  upon  the  giving  of  defend- 
ant's 8th  instruction,  which  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  injury  was  the 
result  of  an  unavoidable  accident,  'for  which  neither 
parry  was  to  blames"  etc.  "to  find  the  defendant  not 
guilty," — in  the  use  of  the  phrase  "to  blame,"  in  place 
of  the  term  negligent, — and  appellant  assigns  error  in 
the  giving  of  defendant's  9th  instruction,  the  same  being 
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peremptory,  and  based  upon  the  injury  being  due  to  the 
negligence  of  both  parties  and  not  by  this  or  any  other 
instruction  defining  to  the  jury  of  what  negligence  con- 
sists.    The  giving  of  the  9th  instruction,  without  defin- 


ing  negligence,  has  been  condemned,  and  doubtless  de- 
fendant's 8th  instruction  could  be  couched  in  more  apt 
legal  terms.  As  the  judgment  in  this  case  is  to  be  re- 
versed and  remanded  for  another  trial,  doubtless  these 
subjects  of  criticism  will  be  avoided  on  another  trial. 

For  the  reasons  set  out  in  this  opinion,  the  judgment 
of  the  lower  court  is  reversed  and  remanded  to  the  Cir- 
cuit Court  of  Sangamon  County  for  another  trial. 
Reversed   and  Remanded. 
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General  No.  7579.  Agenda  No.  23. 

April  Term  A.  D.  1923 

H.   B.  Wright,  Appellee, 

vs. 

V.  E.  Michael,   et   al.,  Appellants. 

Appeal    from   Circuit  Court  of    Edgar  County. 


SHURTLEFF,  J. 

Appellee  brought  suit  in  Justice  Court  in  Edgar 
County  and  upon  a  trial  by  jury  there  was  a  verdict  ana 
judgment  for  appellee.  Appellants  appealed  the  cause 
to  the  Circuit  Court  of  Edgar  County,  and  upon  a  trial 
by  jury  there  was  again  a  verdict  and  judgment  for  ap- 
pellee in  the  sum  of  $42.50,  and  appellants  have  brought 
the  case  to  this  court  by  appeal  and  assigned  error,  that 
the  verdict  and  judgment  are  against  the  manifest 
weight  and  preponderance  of  the  evidence,  and  that  the 
same  can  only  be  accounted  for  by  the  prejudice  and 
passion  of  the  jury,  in  behalf  of  appellee. 

The  cause  of  action  arises  out  of  a  charge  or  com- 
mission claimed  to  have  been  earned  by  appellee  for  the 
sale  of  a  Buick  car  to  one  Banta,  for  the  appellants. 

Appellee  was  employed  by  appellants  about  July  1, 
1920,  under  a  written  contract  to  sell  automobiles  upon 
a  commission  basis.  Appellee  was  to  receive  a  commis- 
sion of  seven  per  cent,  on  all  used  automobiles  that  he 
sold.  The  appellee  procured  the  purchaser  Banta  for  a 
Buick  car,  that  had  been  used,  in  early  August,  1921, 
and  the  appellee  showed  the  car  to  Banta  and  offered  a 
sale  of  the  car  to  Banta  for  $750.00,  the  same  to  incluae, 
as  a  part  of  the  purchase  price,  a  Cadillac  car  owned  by 
Banta.     Banta  did  not  want 
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to  pay  as  much  difference 
for  the  Buick  as  appellee  priced  the  car,  but  finally  the 
matter  was  submitted  to  Mr.  Cushing,  one  of  the  appell- 
ants, and  the  price  cut  to  $650.00  and  the. sale  made,  but 
the  testimony  is  uncontradicted  that  appellee  was  the 
procuring  cause  of  the  sale,  and  carried  out  all  of  the 
negotiations  with  Banta  and  the  only  part  taken  in  the 
matter  by  appellants  was  the  reduction  in  price  made  by 
Cushing.     The  only  defense  made  to  the  merits  of  this 


claim  was.  that  appellee  had  been  told  by  Gushing;  ap- 
pellant, to  "keep  his  hands  off  from  this  car;"  that  "he," 
Cushing,  "was  going  to  sell  this  car  himself  and  he  did 
not  want  appellee  to  have  anything  to  do  with  the  car;" 
still,  after  appellee  procures  a  buyer  and  negotiates  sub- 
stantially a  sale,  appellant  consents  to  a  reduction  in 
price  and  permits  the  sale  to  be  made.  This  sale  was 
made  August  8,  1922.  Appellant  Micheal  testified  that 
the  neti  proceeds  of  this  Buick  car  to  appellants  was 
$900.00.  In  fact,  there  is  not,  seriously,  any  defense 
made  to  this  claim,  in  the  form  presented. 

Appellants  presented  an  offset  against  appellee,  in 
the  form  of  an  account  for  oil,  gasoline,  car  repairs  ana 
including  the  payment  of  one  note  for1  $414.00  which  ap- 
pellant had  signed  with  appellee,  said  account  comput- 
ing in  the  total  $950.00  and  accruing  between  April  4th 
and  August  2d,  1921,  and  upon  which  credits  were  allow- 
ed to  the  amount  of  $693.00,  leaving  a  balance  claimed 
to  be  due  appellants  on  this  offset  of  $257.00  against  ap- 
pellee. One  item  of  this  account  against  appellee  con- 
sisted of  the  payment  of  a  note  which  appellants  had 
signed  with  appellee,  to  pay  the  unpaid  portion  of  the 
purchase  price  of  another  Buick  car,  purchased  by  the 
appellee,  and  for  which  a  chattel  mortgage  had  been  giv- 
en, by  appellee,  to  the  Buick  Company,  covering  appellee's 
car. 
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Appellant  had  paid  this  note  May  25,  1922,  or  at 
least  assumed  the  payment  of  the  note  so  far  as  appellee 
was  concerned,  and  had  taken  a  bill  of  sale  of  the  car 
dated  the  same  day,  which  was  signed  by  appellee,  but 
this  bill  contained  the  following  clause:  "With  excep- 
tion for  equity,  retained  above  $400.00  and  int.  and  re- 
pair." By  this  clause  and  by  the  testimony  of  the  wit- 
nesses it  was  shown  that  appellee  was  to  have  the  pro- 
ceeds of  the  car,  above  the  said  sum  of  $400.00,  interest, 
etc.  Appellee  claims  to  have  made  a  full  settlement 
with  appellants  upon  July  14,  1922.  Apparently,  ap- 
pellee remained  in  the  possession  of  his  car  for  some 
time  after  May  25,  1922,  as  he  was  charged  with  gas 
and  oil  periodically  up  to  August  2,  1922. 

Appellee  testifies  that  he  had  a  talk  July  14,  1922, 


with  Mr.  Cushing,  when  Mr.  Michael  and  Mrs.  Riedell 
(the  bookkeeper  were  present  about  a  settlement;  that, 
"he  owed  them  and  they  owed  him,"  and  appellee  asked 
Cushing  to  settle  upon  this  car  and  upon  a  commission 
and  Cushing  said,  "all  right,"  and  then  appellee  stated 
to  Cushing,  "I  will  sell  you  my  car  if  you  will  give  me 
$100.00'  and  turn  you  over  my  car  and  that  will  make  us 
square,"  and  Cushing  said,  "no,  I  will  give  you  $50.00," 
and  appellee  says  he  decided  to  take  the  $50.00  and  that 
Cushing  asked  for  a  receipt  in  full  which,  appellee  gave 
him  and  appellants  gave  him  the  check  for  $50.00.  The 
check  appears  in  evidence  signed  by  appellants  by  E.  J. 
Cushing  and  is  payable  to  appellee  and  by  him  endorsed 
in  due  course. 

The  appellants  Cushing  and  Micheal  contradict  ap- 
pellee's statement  as  to  the  settlement.  They  testify 
they  merely  loaned  appellee  the  $50.00.  Michael  says 
that  on  July  14  appellee  wanted  to  draw  some  money; 
he  asked  to  draw  $100  and  Michael  says: 
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"I  said,  no,  he  could  not  draw  any,  because  he  was 
too  much  in  debt  now,  and  we  could  not  let  him  get  in 
debt  any  more,  and  I  said:  "Buck,  you  never  have  made 
an  effort  to  sell  your  car  and  clear  up  your  account^  and 
until  then  we  cannot  advance  you  any  more  money. ' 
I  said:  "The  car  w»IS  do  well  to  bring  four  hundred  dol- 
lars." And  he  said:  "I  will  sell  the  car  for  $750."  1 
said:  "If  you  do  so,  that  would  pay  your  account,  and 
you  could  hap/e  $100."     He  said:     "I  can  sell  it  for  that." 

"There  was  a  check  given  him  on  that  occasion  for 
$50.  Mrs.  Riedell  wrote  it,  and  Mr.  Cushing  signed  it. 
No  receipt  was  signed  at  that  time  of  any  character." 

Appellant  Cushing  testified: 

"I  remember  conversation  of  July  14,  1922,  concern- 
ing a  $50  check.  The  plaintiff  and  the  bookkeeper, 
Mrs.  Riedell,  were  present.  The  plaintiff  asked  for 
$100.  I  told  him  that  he  had  to  get  it  from  Michael  like 
he  always  did.     Michael  did  not  want  to  give  it  to  him. 

Wright  said  he  could  sell  the  Buick  car  for  $750. 
Michael  said  it  was  only  worth  $400.  Michael  told  him 
that  if  he  could  sell  it  for  $750  there  would  be  a  credit 
coming  to  him. 

Wright  never  did  sell  the  car.     Michael  sold  it.     We 


had  other  conversations,  but  do  not  remember  the  sub- 
stance of  them.  I  remember  about  the  Bill  of  Sale 
being  made  in  May. 

Buck  Wright  told  me  that  he  wished  that  he  had 
not  given  Michael  the  Bill  of  Sale.  He  said  Michael 
would  not  give  it  back.  Wright  said  if  he  did  give  if 
back,  thai  he  would  foreclose  the   mortgage. 

I  do  not  remember  of  any  settlement  on  July  14, 
1922.     He  got  the  $50  on  that  date  to  live  on.     Every 
week  he  would  ask  for  money, 
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and  on  July  14  asked 
for  money  like  he  had  always  done.  Said  he  wanted 
$100,  and  we  gave  him  $50. 

Every  time  Buck  Wright  asked  for  money  I  had  to 
jnsisf  on  IVSichael  giving  him  money,  from  the  time  he 
commenced  work  until  he  quit.  Buck  would  put  items 
down  and  charge  them  to  himself." 

In  appellant's  account  made  up,  there  are  two  items 
of  checks  charged  after  July  14,  1922,  one  July  20th  for 
$42.25  and  one  August  2d  for  $15.75.  Appellee  testified 
that  each  of  these  checks  were  given  him  for  specific 
commissions  respectively,  earned  at  about  those  dates, 
and  it  is  not  seriously  contended  by  appellants  but  that 
the   commissions  were  earned  by  appellee. 

The  bookkeeper,  Mrs.  Riedell,  remembers  the  con- 
versation of  July  14,  but  paid  no  attention  to  it  and  is 
not  able  to  state  what  it  was.  She  drew  the  checks  in 
favor  of  appellee.  There  are  some  other  checks  in  the 
account  but  appellee  insists  that  such  checks  are  in  pay- 
ment of  commissions  and  the  record  does  not  disclose 
the  credit  account  of  $693.00  allowed  by  appellants  to 
appellee,  other  than  the  testimoy  of  Michael  that 
he  sold  appellee's  Buick  car  cor  $400.00. 

Appellant  Michael,  although'  he  was  absolutely  op- 
posed to  advancing  money  to  appellee  and  in  each  case 
had  to  be  persuaded  by  his  partner,  Mr.  Cushing;  fur- 
ther testified: 

"The  check  for  $50  was  given  Wright  because  he 
needed  money.  Did  not  owe  him  any  money  at  the 
time.     We  advanced  him  money  all  the  time. 

I  did  not  tell  Mrs.  Riedell  that  check  for  $15.75  was 


commission  on  car,  but  was  to  pay  off  a  man  waiting 
there  flhat  was  going  to  put  him  in  jail  if  he  did  not  get 
the  money. 
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Wright  said  that  he  had  made  a  sale  on  an  Overland 
car  and  that  his  commission  would  run  about  $15.75,  ana 
this  check  was  given  for  that. 

I  recall  check  for  $42.25,  or  Robert's  check  at  Chris- 
man.  That  was  an  advancement  of  money.  All  these 
were  advancements  because  he  was  indebted  to  us,  and 
was  not  entitled  to  them. 

All  the  checks  I  gave  Wright  were  for  advancement 
money. 

Wright  gave  the  Buick  Company  a  mortgage.  I 
kept  it  like  other  mortgages. 

I  don't  remember  the  date  it  was  given  to  me.  Mr. 
Wright  signed  it.  No  settlement  was  made  with  Mr. 
Wright  on  July  14,  1922." 

Appellee  made  the  sale  to  Banta  August  8th  ana 
claimed  his  commission,  which  appellants  refused  to  pay, 
and  appellee  brought  suit  the  next  day. 

Evidently  appellant  in  August  1922  took  complete 
possession  of  the  Buick  car,  in  which  appellee  did  have 
an  equity,  up  to  July  14,  1922,  and  thereafter-,  in  case 
apellants  did  not  make  the  settlement  on  that  date  as 
claimed  by  appellee.  Appellants  had  only  a  mortgage 
on  this  car  for  $414.00,  on  their  theory  of  the  case;  ana 
appellant  Michael  testified  that  later  he  sold  the  car  for 
$400.00  only,  less  than  the  purchase  money  note,  which 
he  had  paid,  but  he  does  not  state  when  he  sold  it  or  to 
whom  it  was  sold,  or  any  of  the  circumstances  of  the 
sale.  If  appellant's  theory  of  the  case  is  correct,  ap- 
pellee would  be  entitled  to  a  full  report  of  the  sale,  from 
appellants,  which  he  has  never  had  and  there  is  some 
evidence  in  the  record  from  which  a  jury  might  infer 
that  the  Buick  car  had  a  value  or  would  sell  for  $750.00. 
Whether  the  settlement  claimed  to  have  been  made  on 
July  14,  1922,     was     actually     made,     was     the  main, 
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material  question  submitted  to  the  jury.     We   are  not 
prepared   to   hold   that   the   evidence   preponderates   in 
favor  of  the  appellee,  neither  is  this  court  disposed  to 


i 


hold,  as  a  matter  of  law,  that  the  verdict  is  manifestly 
against  the  weight  and  preponderance  of  the  evidence. 

The  decisions  of  Illinois  Courts  are  uniform  that 
upon  questions  of  fact  where  there  is  a  conflict  in  tne 
evidence,  it  is  a  peculiar  province  of  the  jury  to  recon- 
cile and  settle  the  conflict  and  when  a  decision  is  reached, 
it  will  not  be  disturbed  unless  the  finding  is  clearly  and 
manifestly  against  the  weight  of  the  evidence.  Wicken- 
<  amp  v.  Wickencamp,  77  111.  94;  Hand  Brewing  Co.  v. 
Fetter  168  111  App555  a  559;  Weaver  v.  Gaskins  180  111  App 
28  a  30;  IWellish-Hayward  Co.  v.  Hass  Electric  Co.  181  111. 
App.  664  a  665. 

This  Court  does  not  weigh  the  evidence  but  only 
determines 
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whether  or  not  there  is  any  evidence  fairly 

tending  to  support  the     plaintiff's     cause     for    action. 

Chenoweth  v.  Burr^  242  111.  312;  Rathbunn  v.  Ocean  Ace. 

&  Guar.  Corp.,  219  111.  App.  514  a  522.  |    f    , 

The  judgment  of  the  Circuit  Court  of  Edgar  Couney 
is  affirmed. 

Affirmed. 
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General  No.  7591.  Agenda  No.  31. 

April  Term  A.  D.  1923 

C.  H.  Harwood,  Appellee, 

vs. 

George  A.  Kizer  and  John  T.  Reynolds,  doing  business 

under  the  firm  name  and  style  of  the  Kizer-Rey- 

nolds  Motor  Co.,  Appellants. 
Appeal  from  the  Circuit  Court  of  Coles  County. 

SHURTLEFF,  J. 

This  is  a  suit  in  assumpsit  brought  by  the  appellee 
against  appellants  in  the  Circuit  Court  of  Coles  County. 
This  case  was  tried  upon  an  amended  declaration  contain- 
ing two  counts,  both  of  which  in  effect  alleged  that  the 
appellants  sold  to  appellee,  and  appellee,  at  the  request 
of  the  appellants,  purchased  from  them  a  Marmon  four- 
passenger  touring  car,  No.  4200927;  and  further  alleges 
that  appellants  then  promised  appellee  that  in  case  of 
any  reduction  in  the  retail  selling  price  as  fixed  by  the 
manufacturer  of  Marmon  four-passenger  touring  cars 
between  October  17,  1920,  and  July  2,  1921,  the  appell- 
ants would  reimburse  the  appellee  the  difference  between 
the  price  paid  by  appellee  for  said  automobile  purchased 
by  him  and  the  new  retail  selling  price  as  fixed  by  the 
manufacturer  of  said  car,  and  in  reference  to  such  agree- 
ment appellant  entered  into  a  written  contract  with  ap- 
pellee, which  was  in  the  following  words: 

"In  consideration  of  $5,300.00  receipt  of  which  is 
hereby  acknowledged,  The  Kizer-Reynolds  Motor  Com- 
pany sell  and  convey 
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to  Dr.  Harwood  4-passenger 
Marmon  Touring  Car  Number  4200927. 

The  Kizer-Reynolds  Motor  Company  agree  to  guar- 
antee the  above  car  as  follows: 

1.  In  case  of  any  reduction  in  price  between  Octo- 
ber 17,  1920,  and  July  2,  1921,  purchaser  will  be  reim- 
bursed the  difference  between  price  paid  and  new  price. 

2.  Car  will  be  guaranteed  as  follows:  18  hours 
free  service. 

3.  One  year  guarantee  on  material  and  workman- 
ship as  follows:  In  case  any  part  of  this  car  proves  defec- 


tive  in  material  and  workmanship  in  the  opinion  of  The 
Nordyke  &  Marmon  Co.,  and  they  furnish  new  part,  Ki- 
zer-Reynolds  Motor  Co.,  will  install  such  parts  free  of 
charge. 

Kizer-Reynolds  Motor  Co. 

J.  T.  Reynolds 

Dr.  C.  H.  Harwood." 

The  declaration  then  alleges  that  the  retail  selling 
price  of  automobiles  was  then  fixed  by  the  manufacturer 
according  to  the  general  usage  and  custom  among  auto- 
mobile dealers  and  salesmen;  that  between  October  17, 
1920,  and  July  2,  1921,  there  was  a  reduction  in  the  retail 
selling  price  as  fixed  by  the  manufacturer  of  Marmon 
four-passenger  touring  cars  in  the  sum  of  $1,015.00; 
that  appellants  refused  to  pay  said  sum  to  the  appellee 
and  that  the  said  sum  is  now  due  and  owing  to  appellee 
from  appellants  and  unpaid. 

To  this  declaration  appellants  filed  a  plea  of  res  ad- 
judicata  and  the  general  issue.  A  demurrer  was  filed  to 
the  special  plea  and  sustained. 

The  case  was  tried  before  a  jury  and  a  verdict  ren- 
dered against  appellants  for  $1,015.00.  There  was  a  mo- 
tion for  a  new  trial,  judg- 
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ment  upon  the  verdict,  to  which 
appellant  excepted,  and  the  case  is  brought  to  this  court 
by  appeal. 

Appellants  assign  error  in  that  the  said  contract, 
covering  the  guaranty  as  to  reduction  of  price  of  such 
cars,  was  too  indefinite  and  uncertain  and  therefore  un- 
enforcible.  We  have  examined  all  the  cases  cited  by 
appellants,  but  they  do  not  sustain  appellants'  conten- 
tion. A  person  entering  into  a  contract,  in  the  ordinary 
course  of  business,  is  presumed  to  have  done  so  with  re- 
ference to  any  existing  general  usage  or  custom  relating 
to  such  business,  whether  he  knew  of  the  custom  or  not, 
and  such  general  custom  may  be  shown  by  oral  testi- 
mony. Steidtmann  v.  Joseph  Lay  Co.  234  111.  84;  El  Reno 
Grocery  Co.  v.  Stocking  293  111.  494;  Lyon  &  Co.  v.  Cul- 
berison,  Blair  &  Co.  83  111.  36.  In  all  cases  it  is  the  duty 
of  courts  to  uphold  rather  than  to  defeat  contracts  of 
parties   freely   and   fairly     entered     into.     Courts  lean 


against  the  destruction  of  contracts  because  of  uncer- 
tainty and  seek  to  discover  and  give  effect  to  the  inten- 
tion of  the  parties  so  that  performance  of  the  contract 
may  be  enforced  according  to  the  sense  in  which  it  was 
understood  at  the  time  it  was  made.  Ryan1  v.  Hamilton, 
205  111.  191.  Minnesota  Lumber  Co.  v.  Whitebreast  Coal 
Co.  160  111.  85;  Crabtree  v.  Hagenbaugh,  25  111.  214;  Ben- 
jamin v.  McConnell,  9  111.  544;  6  R.  C.  L.  Section  59,  page 
645. 

It  was  averred  in  the  declaration  and  proven  undis- 
putably  by  the  testimony  that  at  the  time  said  sale  was 
made  the  retail  selling  price  of  automobiles  was  then 
and  there  fixed  by  the  manufacturer,  according  to  a  gen- 
eral custom  among  automobile  dealers  and  salesmen, 
and  that  there  was  a  reduction  in  the  retail  selling  price, 
as  fixed  by  the  manufacturer,  of  Marmon  Four  Passen- 
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ger  tourir^-  cars,  between  October  17,  1920,  and  July  2, . 
1921,  in  the  sum  of  $1015.00.  When  the  terms  of  this 
contract  are  read  in  conjunction  with  the  custom  among 
dealers  and  salesmen,  there  is  nothing  uncertain,  indefi- 
nite or  in  the  least  ambiguous  about  the  terms  of  this 
contract.  Under  the  terms  of  this  contract,  appellee 
was  to  purchase  the  car,  at  the  lowest  price  made  to  the 
trade,  at  any  time  after  October  17,  1920,  up  to  July  2, 
1921,  and  in  case  of  a  reduction  appellants  were  to  return 
a  portion  of  the  price  paid  to  appellee. 

Appellant  further  assign  error,  that  the  contract  de- 
clared upon  is  against  Public  Policy  and  therefore  void; 
that  whatever  tends  to  creat  a  monopoly  is  unlawful  as 
being  contrary  to  Public  Policy.  The  People  ex  rel  v. 
Chicago  Gas  Trust  Co.  120  111.  293,  and  the  cases  there 
cited. 

It  is  difficult  to  conceive  upon  what  ground  this  con- 
tract can  be  said  to  be  against  public  policy.  It  merely 
is  an  agreement  to  reimburse  the  plaintiff  if  the  price 
goes  down  within  a  certain  time;  to  pay  a  sum  of  money 
upon  the  happening  of  a  certain  condition.  It  in  no  way 
prevents  other  people  from  engaging  in  this  same  busi- 
ness or  prevents  manufacturers  from  selling  their  pro- 
ducts to  anyone  who  is  willing  to  buy,  nor  does  it  tend  to 
prevent  competition  or  maintain  prices.    There  is  noth- 


ing  in  this  contract  to  prevent  any  individual  from  selling 
any  property  that  he  has  at  any  price  he  can  get.  This 
is  not  a  contract  between  a  manufacturer  and  a  dealer. 
It  is  one  made  between  a  dealer  and  a  purchaser.     The 

fact  that  the  manufacturer  fixed  the  retail  selling  price 
of  automobiles  did  not  require  the  defendants  to  guar- 
antee the  price  of  this  car  to  the  plaintiff.  This  con- 
tract can  by  no  possibility  exercise  an  injurious  influence 
over  the  community  at 
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large.  It  has  no  purpose  or  tendency  to  affect  any- 
one but  the  plaintiff  and  the  defendants.  It  does  not 
prevent  or  tend  to  prevent  other  people  from  buying 
Marmon  automobiles  or  any  other  kind  of  automobiles. 
Walsh  v.  Dwight,  58  N.  Y.  Supp.  9l;  Corn  Products  Re- 
fining Co.  v.  Oriental  Candy  Co.  168  111.  App.  585;  In  re 
Greene,  52  Federal,  104;  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.  56  111.  App.  248;  Cook  v.  Meyers,  166  111. 
282;  Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S.  540;  46 
Law  Ed.  679.     At  page  685  of  the  Law  Ed.  the  Court  say; 

"In  the  present  case  other  considerations  must  con- 
trol. This  is  not  an  action  to  enforce  or  which  involves 
the  enforcement  of  the  alleged  arrangement  or  combina- 
tion between  the  plaintiff  corporation  and  other  corpora- 
tions, firms,  and  companies  in  relation  to  the  .sale  of 
Akron  pipe.  As  already  suggested,  the  plaintiff,  even 
if  part  of  a  combination  illegal  at  common  law,  was  not 
for  that  reason  forbidden  to  sell  property  it  acquired 
or  held  for  sale.  The  purchases  by  the  defendants  had 
no  necessary  or  direct  connection  with  the  alleged  illegal 
combination;  for  the  contracts  between  the  defendants 
and  the  plaintiff  could  have  been  proved  without  any  re- 
ference to  the  arrangement  Whereby  the  latter  became 
an  illegal  combination.  If,  according  to  the  principles 
of  the  common  law,  the  Union  Sewer  Pipe1  Company 
could  not  have  sold  or  passed  title  to  any  pipe  it  received 
and  held  for  sale,  because  of  an  illegal  arrangement 
previously  made  with  other  corporations,  firms,  or  com- 
panies, a  different  question  would  be  presented.  But 
we  are  aware  of  no  decision  to  the  effect  that  a  sale 
similar  to  that  made  by  the  present  plaintiff  to  the  de- 
fendants respectively  would  in  itself  be  illegal  or  void 
under 
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the  principles  of  the  common  law. 
The  contracts  between  the  plaintiff  and  the  respective 
defendants  were,  in  every  sense,  collateral  to  the  alleged 
agreement  between  the  plaintiff  and  other  corporations, 
firms,  or  associations  whereby  an  illegal  combination 
was  formed  for  the  sale  of  sewer  pipe." 

In  Corn  Proucts  Refining  Co.  v.  Oriental  Candy  Co., 
supra,  a  contract  was  made  by  which  a  company  agreed 
to  sell  corn  syrup  at  a  certain  price  on  condition  that  the 
purchaser  purchase  exclusively  from  the  company  all 
the  glucose  and  all  the  corn  syrup  required  by  it,  whether 
for  resale  or  for  use  in  its  establishment.  This  contract 
was  held  to  be  legal  and  binding  and  not  in  restraint  of 
trade.  It  was  further  held  that:  "In  order  for  such  de- 
fense to  prevail,  the  contract  sought  to  be  enforced 
must  have  been  to  further  the  objects  of  the  illegal 
combination."     6  Ruling  Case  Law,  Sec  217,  page  821. 

The  contract  in  the  case  at  bar,  has  no  connection 
with  the  rule  of  public  policy,  restraint  of  trade  or  any 
illegal  purchase,  even  if  it  should  be  admitted  that  the 
course  of  dealing  among  automobile  manufacturers  and 
dealers  came  within  the  rule.  It  in  not  shown  that  ap- 
pellee even  knew  of  the  custom  among  manufacturers 
and  dealers  in  October,  1920,  and  such  custom  is  shown 
for  the  purpose  of  fully  explaining  and  elucidating 
appellants'  guaranty.  There  is  no  merit  in  appellants" 
contention. 

Appellants  further  contend  that  the  court  erred  in 
sustaining  the  demurrer  to  appelants'  special  plea. 

By  said  special  plea,  appellant  alleged  that,  after 
the  commencement  of  this  suit,  appellants  filed  their  bill 
in  chancery  in  the  Coles  County  Circuit  Court;  that  in 
and  by  the  said  bill,  the  complainants  therein  alleged 
that  a  certain  guaranty 
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against  price  reduction  on 
said  Marmon  Car,  mentioned  in  plaintiff's  declaration,  up 
to  July  2,  1921,  was  procured  to  be  inserted  therein  by 
the  false  and  fraudulent  representations  of  the  said  C. 
H.  Harwood,  and  in  said  bill  further  averred  a  readiness 
and  willingness  to  pay  to  the  defendant  therein  any  and 
all  sums  that  might  be   found  due  from  the  complain- 


ante  to  the  defendant,  and  further  prayed  for  and  ob- 
tained a  temporary  restraining  order  enjoining  the  de- 
fendant from  further  prosecuting  said  suit  at  law  against 
the  complainants,  George  Kizer  and  John  T.  Reynolds, 
and  thereafter  the  said  Circuit  Court  of  said  Coles 
County  rendered  its  decree  dismissing  complainant's 
said  bill  for  want  of  equity  without  awarding  to  the  de- 
fendant, C.  H.  Harwood,  any  money  damages;  and  the 
defendants  further  say  that  the  parties  to  this  and  said 
chancery  suit  are  the  same  and  not  other  or  different 
persons;  and  the  defendants  further  say  that  said  Circuit 
Court  of  Coles  County,  in  said  chancery  suit  had  jurisdic- 
tion of  the  parties,  and  subject  matter  involved  therein^ 
with  full  power  and  authority  to  hear  and  determine  the 
whole  controversy  between  them  and  render  a  money 
decree  in  favor  of  the  defendant  and  against  the  com- 
plainants in  said  chancery  suit  in  accordance  with  the 
equities  of  said  cause,  as  by  the  record  and  proceedings 
thereof,  remaining  in  said  Circuit  Court  of  Coles  County, 
more  fully  appears,  which  said  decree  still  remains  in 
full  force  and  effect;  and  this  the  defendant  is  ready  to 
verify  by  the  said  record. 

The  plea  avers  jurisdiction  on  the  part  of  the  Court 
to  hear  and  determine  all  question  of  damages,  but  no 
facts  are  set  out  from  which  such  jurisdiction  can  be  de- 
termined. It  amounts  therefore  to  a  mere  conclusion. 
On  the  allegations  of  fraud,  the  plea  alleges  that  it  was 
determined  that  the  bill  was  without 
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equity.     No  other 
matter  of  equity  is  averred  in  the  plea. 

Where  a  cause  of  action  cognizable  at  law  is  enter- 
tained in  equity  on  the  ground  of  some  equitable  relief 
sought  by  the  bill,  which  it  turns  out  can  not  be  grantee! 
on  account  of  failure  of  proof  or  other  reason,  the  court 
is  without  jurisdiction  to  grant  any  relief  based  on  the 
legal  cause  of  action,  prayed  either  in  the  bill  or  cross 
bill.  Brauer  v.  Laiighlin,  235  111.  265-272;  Fleming  v.  Re- 
heis,  272  111.  132-137;  Patterson  v.  Patterson,  251  111.  153- 
181;  Linnertz  v.  Dorway,  246  111.  485-488;  T.  St.  L.  &  N. 
0.  R.  R.  Co.  v  R.  R.  Co.,  208  111.  623 -632;  Houston  v.  Mad- 
dux 179  111.  377-392;     McCarthy  v.  Neu,  93  111.  455-456; 


Correll  v.   Freeman,  29  111.  App.  39-44;  Metz  v.  McAvoy 
Brewing  Co.  98  111.  App.  584-594;  Fuller  v.  Hansen,  187 

111.  App.  417-422. 

Courts  will  not  permit  parties  to  sue  in  chancery  and 
upon  failure  to  establish  any  basis  for  equitable  relief 
have  the  cause  retained  for  the  purpose  of  enforcing  a 
purely  legal  demand,  for  that  would  deprive  the  defend- 
ant of  his  constitutional  right  of  trial  by  jury.  Brauer 
v,  Laughlin,  235  111.  265  273;  McNulty  v.  Mt.  Morris  Elec- 
tric Light  Co.  172  N.  Y.  410,  65  N.  E.  196;  Empire  Eng. 
Corp.  v.  Mack,  217  N.  Y.  85;  111  N.  E.  475-478. 

The  breach  of  the  contract  and  the  question  of  the 
defendants'  liability  upon  the  same,  and  how  much  dam- 
ages, if  any,  they  owed  the  plaintiff,  were  in  no  way  in- 
volved or  in  issue  or  adjudicated  in  the  equity  suit  referr- 
ed to  in  the  pleadings.  Smith  v.  Rountree,  185  111.  219- 
223;  Krause  v.  IMolte,  217  111.  298-304. 

The  Court  very  properly  sustained  the  demurrer  to 
appellants'  special  plea. 
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Some  objection  is  raised  by  appellants  as  to  the  tes- 
timony of  one  or  two  witnesses  who  testified  for  appell- 
ee, as  to  the  custom  and  usage  among  automobile  manu- 
facturers and  dealers, — that  it  was  hearsay.  Appellants 
offered  no  testimony.  The  statements  of  the  witnesses 
covered  and  included  statements  of  manufacturers  and 
dealers,  with  themselves  and  in  connection  with  the 
trade,  that,  in  the  opinion  of  this  Court,  they  did  have 
some  tendency  to  establish  a  usage  and  custom  in  trade. 
However,  other  witnesses,  offered  by  appellee,  testified 
to  facts  and  circumstancs,  unobjected  to;  which  amply 
and  sufficiently  established  plaintiff's  case,  so  that  if  the 
objected  testimony  should  be  stricken  out,  sufficient  un- 
contradicted remains  to  support  the  verdict  and  judg- 
ment in  this  record., 

Finding  no  error  in  the  record  the  judgment  of  the 
Circuit  Court  of  Coles  County  is  affirmed. 

Affirmed. 
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General  No.  7593.  Agenda  No.  32. 

April  Term  A.  D.  1923 

Joseph   King,  doing   business  under  the  trade  name  of 

Colchester  Brick   and  Tile   Company,  Appellee, 

vs. 

Lester  L.  Butterfield,  Appellant 

(and  Edward  E.  Fairbrother.VV 

Appeal  from  Circuit  Court  of  McDonough  County. 

SHURTLEFF,  J. 

Appellee  filed  his  petition   in   the  Circuit  Court  of 
%  McDonough  County  against  appellant  and  Fairbrother, 

&  mortgagee,  to  foreclose  a  Mechanic's  Lien  for  brick 
furnished  by  appellee  in  the  month  of  June,  1921,  to  ap- 
pellant, to  be  used  in  the  construction  of  a  swimming 
pool,  upon  premises  owned  by  appellant.  Appellee  al- 
leged in  his  petition  a  verbal  contract  made  June  1,  1921, 
with  appellant,  by  which  appellant  purchased  the  brick 
directly  from  the  appellee  for  use  in  said  improvement. 
Appellee,  upon  leave  of  Court,  filed  an  amendment  to 
his  petition  by  which  was  set  up  a  notice  of  Mechanic  s 
Lien  filed  in  the  Circuit  Court  of  McDonough  County  on 
October  15,  1921,  claiming  a  lien  for  the  material  fur- 
nished, under  the  contract  with  appellant,  and  also  claim- 
ing that,  "on  the  same  day  claimant  agreed  to  furnish 
sufficient  building  tile  for  the  erection  of  said  pool  to 
Claude  J.  Tiernan  and  Lewis  Tiernan,  as  Tiernan  Bro- 
thers; that  Butterfield  (appellant)  knowingly  permitted 
the  Tiernan  Brothers  to  contract  for  the  improvement 
of  said  property;   that  claimant  furnished  20,500  brick 

>  at 
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an  agreed  price  of  $16.00  per  thousand  under  the 
contract  with  appellant  and  1,680  building  tile  to  the 
said  Tiernan  Brothers  for  said  improvement  at  $75.00 
per  thousand,  and  that  all  of  said  brick  and  tile  were 

)  used  in  the  said   improvement  upon  the  premises  des- 

cribed and  that  said  material  was  furnished  and  the  last 
material  delivered  June  16,  1921,  and  that  there  was 
due  $454.00  with  interest  from  June  16,  1921,"  and  a 
lien  was  claimed  therefor. 

Appellant  answered  the  petition,  denying  any  con- 
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tract  made  between  claimant  and  appellant,  as  to  fur- 
nishing any  material  for  said  improvement  and  denied 
any  indebtedness  to  claimant  for  any  such  material. 

The  testimony  showed,  without  any  contradiction, 
that  appellant  made  the  improvement  and  used  the  ma- 
terial in  question  between  the  dates  mentioned.  It  was 
further  shown  that  appellant  had  a  written  contract 
with  Tiernan  Brothers  for  this  work,  as  follows: 

"We  propose  to  furnish  material  and  labor  to  con- 
struct your  swimming  pool  with  dimensions  75  ft  x  36it 
x  5  ft,  the  wall  to  be  made  of  4  inch  of  brick  and  5  inch 
of  Hollow  Tile,  for  the  sum  of  $880.00  Including  brick 
and  cement  sulshed  floor. 

We  agree  to  take  in  Heavy  Trucking  Wagon  for 
$250.00  to  apply  on  account  and  also  carry  a  note  for 
$300.00  for  three  (3)  months  with  six  (670  per  cent 
interest. 

Yours  truly, 

Tiernan  Brothers. 
Accepted:     L.  L.  Butterfield." 

It  was  shown  further  by  Claude  Tiernan,  testifying 
for  claimant,  that  the  clause,  "Including  brick  and  cem- 
ent slushed  floor,"  written  in  lead  pencil,  was  not  in  the 
contract  when  Tiernan  signed  it  for  Tiernan  Brothers. 
Appellant  says  in  his  testimony, 
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that  this  contract  was 
presented  to  him  by  George  Sprenkle,  foreman  for  Tier- 
nan Brothers,  and  that  appellant's  brother  was  present 
and  called  attention  to  the  fact  that  the  contract  provid- 
ed for  no  floor,  and  appellant  said  the  floor  should  be 
designated,  and  Sprenkle,  the  foreman,  wrote  in  the 
clause  with  a  lead  pencil.  Sprenkle  while  a  witness  was 
asked  by  neither  side  as  to  his  authority  to  write  this 
clause  in  the  contract. 

Appellant  testified  that  in  the  last  week  in  May, 
1921,  he  did  have  a  talk  with  appellee  as  to  brick  for 
the  construction  of  the  swimming  pool;  that  appellee 
named  a  price  of  $17.50  per  thousand  and  appellant 
stated  he  would  not  give  that  price;  that  appellee  stated 
he  would  make  a  price  of  $16.00  and  appellant  testified 
he  did  not  state     to  claimant     that  he  would  take  the 
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brick,  but  said  if  he  did  take  them  he  would  want  ninety 
days  time  or  longer.  Claude  Tiernan  testified  that  in 
his  negotiations  with  appellant,  appellant  told  him  he 
could  get  the  brick  from  claimant  at  $16.00  per  thous- 
and and  Tiernan  told  appellant:  "Very  well,  that  is  tne 
price  I  will  figure  on  your  job  and  will  hold  you  good  for 
that  price,  $16.00  per  thousand."  Appellant  corrobor- 
ates Tiernan  in  this  statement. 

George  Sprenkle  was  present  when  appellant  and 
Tiernan  were  talking  about  this  work  prior  to  making 
the  written  contract,  and  Sprenkle  testified  that,  "But- 
terfield  told  Tiernan  he  didn't  need  to  worry  about  the 
brick;  that  he  could  buy  the  brick  cheaper  himself  than 
Tiernan  could;  he  said  he  had  talked  with  King  about 
the  brick,  what  kind  he  wanted  and  so  on." 

Appellant  is  the  uncle  of  claimant's  wife  and  prior 
to  any  talk  with  claimant,  appellant  had  been  to  Col- 
chester and  examined  claimant's  brick.  There  is  direct 
contradiction  in  this  case  as 

Page  3 

to  whether  appell- 
ant directly  purchased  the  brick  from  claimant  and  also 
a  direct  contradiction  as  to  whether  appellant  person- 
ally ordered  brick  to  be  forwarded  or  gave  direction  to 
others  to  order  brick  sent  forward  to  the  improvement. 
It  would  serve  no  useful  purpose  to  go  into  this  question 
and  in  our  judgment  is  not  necessary  to  a  decision  of  the 
case.  Appellant  presents  a  letter  under  date  of  October 
4,  1921,  written  by  claimant  to  appellant,  showing  that 
the  account  for  brick  and  tile  was  charged  to  C.  Tiernan. 
Appellant  was  at  the  improvement  practically  every  day 
from  June  2d  to  16th,  1921,  and  knew  that  the  brick  of 
claimant  were  being  used  upon  the  work. 

One  load  of  one  thousand  brick  was  sent  by  claimant 
appellee,  and  appellant  objected  to  the  same  as  being 
too  soft  for  use  in  the  pool,  and  by  appellant's  direction 
this  load  was  sent  to  appellant's  dwelling  house  in  Ma- 
comb and  were  used  for  another  purpose  and  later  ap- 
pellant gave  appellee  a  check  for  $16.00  to  pay  for  this 
load  of  brick.  Claude  Tiernan,  on  the  trial,  presented 
a  statement  of  his  account  with  appellant  for  construct- 
ing this  improvement,  as  said  account  stood  on  Septem- 


ber  5,  1921,  as  follows: 

Sept.  5,  1921. 
Mr.  L.  L.  Butterfield. 

To  Tiernan  Bros. 

Dr. 

June  2     Contract  amount $880.00 

Extra  floor  __   30.00 

Asphalt   __   __ 53.00 

$963.90 

Wagon    __   — $250.00 

90   da.  note  6%  300.00 

July  2  Cash   50.00 

9     "  100.00 

25     "  25.00        $725.00 

Past  due   — 238.90 

Due. 

90  da.  note  for  $300.00  with  interest  <6°fo 
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Tiernan  also  testified  on  the  trial  that  the  only  pay- 
ments he  had  received  for  the  work,  were,  the  wagon, 
$250.00,  and  three  checks  amounting  in  the  total  to 
$125.00.  This,  under  the  statement  shown,  would  leave 
a  balance  due  Tiernan  Bros,  from  appellant,  of  $538.90. 
Appellant's  only  reply  to  this  is:  "There  is  a  contro- 
versy between  Tiernan  Bros,  and  myself  in  reference  to 
payment  to  them  under  the  contract;  they  claim  I  owe 
them  money  under  the  contract.  I  claim  I  owe  them 
nothing,  but  they  owe  me  on  account  of  faulty  construc- 
tion of  the  swimming  pool  and  that  is  the  way  it  stand." 
The  $300.00  note  given  for  ninety  days  has  not  been 
paid.  There  was  some  evidence  adduced  tending  to 
show  that  Tiernan  stated  that  he  would  be  satisfied  to 
get  enough  out  of  the  claim  to  pay  appellee's  claim  for 
the  brick,  or  to  have  it  paid.  Tiernan  Bros,  paid  for 
tile  purchased  of  appellee  and  for  other  material  used, 
except  the  brick  furnished  by  appellee.  It  is  evident 
that  the  controversy  in  this  case,  as  to  appellee,  has 
arisen  over  the  lead  pencil  writing,  placed  by  Sprenkle, 
in  the  contract  between  appellant  and  Tiernan  Brothers, 
after  Tiernan  Brothers  had  signed  the  contract,  and  as 
to  which  one  of  the  contracting  parties  was  to  furmsn 


the  brick  for  the  floor.  It  makes  no  difference  whether 
appellant  personally  purchased  or  ordered  the  brick.  It 
was  material  necessary  in  the  construction  of  the  im- 
provement, and  whether  appellant  purchased  the  brick, 
or  the  contractors,  Tiernan  Brothers,  purchased  or  or- 
dered the  same,  they  were  furnished  to  appellant  upon 
his  own  order  or  solicitation  or  upon  the  order  or  re- 
quest of  appellant's  authorized  agent,  and  under  the 
statute  appellee     is  entitled     to     a  lien.     If     appellant 
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had  a  controversy  with  Tiernan  Brothers  or  any  other 
person,  over  this  improvement,  or  the  payment  for  the 
same,  it  was  his  duty  to  make  such  persons  parties  to 
this  petition  by  cross  bill  and  have  them  brought  into 
this  case  and  to  have  all  and  every  controversey,  as  to 
this  improvement,  adjusted  in  this  proceeding.  Section 
11  Mechanic's  Lien  Act;  Williams  v.  Chapman,  17  111.  423 
Cyc,  Vol.  27,  page  345;  Lake  Shore  &  M.  C.  Ry.  Co.  v. 
FficMiilian,  84  111.  208. 

The  statement  of  claim  for  lien  filed  with  the  clerk 
of  the  Circuit  Court  of  McDonough  County  on  October 
15,  1921,  and  the  petition  in  this  cause,  grounds  a  lien  in 
favor  of  appellee  and  against  appellant,  under  Section 
One  of  the  Mechanic's  Lien  Act,  which  provides:  "Any 
person  who  shall  by  any  contract  or  contracts,  express 
or  implied,  *  *  *  with  the  owner,  *  *  *  or  with  one  whom 
such  owner  has  authorized  or  knowingly  permitted  to 
contract  for  the  improvement  of  or  to  improve  the 
same,"  etc. 

The  words,  "with  one  whom  such  owner  has  know- 
ingly permitted  to  contract,"  etc.,  have  been  defined  and 
construed  in,  McRae  v.  The  Murdoch  Campbell  Co.,  94 
111.  App.  105;  Wertz  v.  Mulloy,  144  111.  App.  329;  Granite 
City  Lime  &  Cement  Co.  v.  Pitzman,  161  111.  App.  228; 
Loeff  v.  Meyer,  209  111.  App.  388;  Loeff  v.  Meyer,  284 
111.  114,  and  4  American  Law  Reports,   (note)  page  694. 

In  Loeff  v.  Meyer,  284  111.  at  page  116,  the  Court 
say: 

"She  had  no  such  notice  but  she  had  actual  notice 
of  the  making  of  the  improvements.  She  was  at  the 
building  and  saw  them  in  progress  within  three  or  four 
days  of  the  beginning  of  them.     She  did  not  object  to 


the  improvement,  but  knowing  that  it  had  been  begun 
without  notice  to  her  she  permitted  it  to  proceed  with- 
out objection.     She  was  entitled  to  the  notice  provided 
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in  the  lease,  but  she  might  waive  that  notice,  and  by 
making  no  objection  she  knowingly   permitted  the  im- 
provement to  be  made." 

If  it  may  be  conceded  that  Tiernan  Brothers  were 
contractors  and  agreed  to  furnish  the  brick,  then  ap- 
pellant is  liable,  at  the  time  of  filing  said  notice  with  the 
clerk  of  the  Circuit  Court,  to  the  extent  of  all  unpaid 
amounts  upon  the  Tiernan  contract.  Even  if  Tiernan 
Brothers  did  not  furnish  said  brick,  and  did  not  agree  to 
furnish  the  brick,  then  appellant  is  liable,  if  he,  appell- 
ant, stood  by  and  permitted  appellee  to  furnish  the  brick 
that  went  into  said  improvement  and  made  no  objection 
thereto,  under  the  construction  that  has  been  given  to 
Section  One  of  the  Mechanic's  Lien  Act.  The  issues 
tried  in  the  Court  below,  as  to  who,  specifically,  ordered 
the  brick,  and  as  to  whether  the  agreement  to  furnish 
the  brick  for  the  floor  of  said  pool,  was  or  was  not  a  pare 
of  the  Tiernan  Brothers  contract,  were,  each  of  them, 
moot  questions,  and  under  the  issues  made,  had  no  bear- 
ing upon  this  case, 

The  testimony  of  the  witnesses  was  heard  by  the 
Master  in  Chancery,  who  made  his  report  and  findings  of 
fact  and  conclusions  of  law,  all  of  which  have  been  ap- 
proved and  confirmed  by  the  Chancellor,  and  we  find  no 
error  in  the  record. 

The  decree  of  the  Circuit  Counrt  of  McDonougn 
County  is  affirmed. 

Affirmed. 
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General  No.  7597.  Agenda  No.  35. 

April  Term  A.  D.  1923 

Sarah  F.  Gauble,  Appellee, 

vs. 
Louis  Johnson,  Appellant. 

Appeal  from  the  Circuit  Court  of  Christian  County. 

S5URTLEFF,  J. 

This  cause  comes  to  this  Court  upon  appeal  from 
the  judgment  of  the  Circuit  Court  of  Christian  County 
and  is  prosecuted  by  appellant  Louis  Johnson.  The  suit 
was  originally  brought  by  appellee,  before  a  Justice  of 
the  Peace,  for  the  recovery  of  the  value  of  seventy  bu- 
shels of  wheat  claimed  by  her,  the  price  of  which  was 
agreed  to  be  $1.04,  per  bushel. 

Appellee  is  the  owner  of  some  land  near  Morrison- 
ville  which  she  had  leased  to  one  Pearson  for  the  year 
beginning  March  1,  1921.  During  the  summer  of  1921 
and  while  a  tenant  on  appellee's  land  Pearson  filed  his 
petition  in  bankruptcy.  A  Trustee's  public  sale  was  had 
of  his  effects.  Among  the  things  sold  was  Pearson's  in- 
terest as  tenant  in  the  growing  wheat  on  appellee's  farm 
This  wheat,  the  tenant's  share  only,  was  purchased  Dy 
Louis  Johnson,  the  appellant. 

Later  in  the  summer,  prior  to  threshing  time?  ap- 
pellee entered  into  a  lease  with  one  Robert  Brown,  dne 
of  her  witnesses,  and  leased  to  him  the  same  farm  for 
one  year  beginning  March  1,  1922,  and  permitted  him  to 
enter  the  premises  and  plow  a  portion 
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of  the  land  tor 
the  purpose  of  sowing  wheat  that  fall. 

After  the  making  of  the  Brown  lease,  the  wheat  on 
appellee's  farm  was  threshed.  Appellee  selected  Fred 
Wernsing  to  act  as  her  agent  at  the  machine  to  divide 
the  wheat  between  her  and  appellant  and  deliver  it  in 
market.  This  he  did  by  loads — directing  one  to  the 
Farmers  Elevator  at  Morrisonville  for  appellee  and  the 
alternate  one  to  the  C.  E.  Company  Elevator  for  appell- 
ant. The  last  load  directed  to  the  Farmers  Elevator, 
however,  because  of  an  impending  storm,  was  diverted 
to  appellant's  elevator.     It  is  the  undisputed  testimony 


that  the  division  at  the  machine  was  not  to  determine 
the  respective  shares  of  the  parties,  but  the  weights 
wer  to  be  taken  as  registered  at  the  two  elevators  and 
settlement  between  appellant  and  appellee  effected  from 
those  weights. 

During  the  course  of  the  threshing,  Brown,  the  ten- 
ant of  appellee,  appeared  at  the  machine  and  requested 
from  Wernsing  some  wheat  to  be  used  in  seeding  the 
land  of  appellee  the  following  fall.  Brown  says  that  he 
saw  appellant  and  appellant  told  him  to  go  get  the 
wheat.  In  direct  conflict  with  this  statement  by  Brown 
is  appellant's  testimony  and  also  the  schedule  filed  oy 
Brown  thereafter,  as  a  bankrupt,  in  which  he  listed  as 
one  of  his  liabilities  the  value  of  seventy  bushels  of 
wheat,  and  appellee  as  his  creditor  for  this  wheat. 

Wernsing  testified  that  he  talked  with  appellant  a 
week  or  ten  days  before  the  threshing  and  told  him  that 
appellee  had  employed  him  to  divide  the  grain,  for  her, 
with  appellant,  at  the  threshing,  and  appellant  was  sat- 
isfied with  such  arrangement  and  agreed  that  the  wheat 
should  be  divided  at  the  scales,  and  said  that  Brown 
would  get  seventy  bushels  and  it  would  be  weighed  at 
Beatty's. 
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Soon  after  the  grain  was  threshed,  appellant  and 
Clifford  Gauble,  son  of  appellee,  who  was  cashier  of  the 
First  National  Bank  of  Morrisonville,  met  and  had  a  pur- 
ported settlement.  Appellant  testified  it  was  a  settle- 
ment of  the  whole  matter  and  produced  two  sheets, 
with  figures  purporting  to  cover  the  whole  matter.  The 
sheets  contain  figures  of  loads  and  weights  of  grain  de- 
livered at  each  elevator  and  cover  the  seventy  bushels 
of  wheat  taken  by  Brown.  The  sheets  cover  the  ex 
pense  of  threshing,  amounting  to  about  $179.35,  which, 
under  the  terms  of  the  lease,  was  to  be  paid  one-half  by 
each  party.  On  sheet  -'3"  are  the  figures,  "bal.  due 
21.76"  and  there  is  no  dispute  but  that  Clifford  Gauble 
gave  appellant  a  check  for  this  amount.  We  are  not 
able  to  reconcile  all  of  these  figures  and  they  are  not 
fully  explained  in  the  evidence,  a  stipulation  having 
been  entered  into  as  to  the  amount  of  grain  and  value; 
but  the  purported  settlement,  by  the  payment  of  the 


check  to  appellant,  did  divide  the  expense  of  threshing 
and  deducted  the  seventy  bushels  of  wheat,  taken  Dy 
Brown  out  of  appellee's  one-half  of  the  grain.  Appell- 
ant insisted  that  this  was  a  full  settlement  of  the  whole 
matter  and  that  the  70  bushels  of  wheat  taken  by  Brown 
was  fully  understood  and  agreed  to  by  Gauble,  and  that 
no  complaint  was  made  about  it  until  after  Brown  filed 
his  petition  in  bankruptcy  and  scheduled  the  seed  wheat 
indebtedness  as  appellee's  claim.  Clifford  Gauble  testi- 
fied to  the  settlement  but  said  the  matter  of  Brown's  70 
bushels  of  wheat  was  left  unsettled;  Wernsing  had  given 
Gauble  the  figures  on  the  division,  but  said  the  Brown 
wheat  was  to  come  out  of  appellant's  one-half  and  that 
he  settled  the  whole  matter  except  as  to  the  Brown 
wheat. 
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It  is  evident  that  the  witness  Brown  has  been  the 
trouble  maker  of  this  case.  He  testified  that  two  weeks 
before  the  threshing,  he  bought  70  bushels  of  seed 
wheat  from  appellant  to  sow  upon  appellee's  farm,  and 
later  in  bankruptcy  schedules  the  debt  as  held  by  ap- 
pellee. 

B.  A.  Kent  was  a  witness  for  appellant  and  hauled 
wheat  from  the  machine  at  this  threshing.  Wernsing, 
asked  Kent  if  he  knew  anything  about  Brown  getting 
some  wheat  from  appellant  and  Kent  said  he  would  in- 
quire on  his  trip  in  and  report  back,  and  Kent  testified 
that  on  his  return  he  told  Wernsing  that  Johnson  said: 
"If  Brown  was  getting  wheat  from  the  machine  he  was 
not  getting  any  of  his  part,  so  let  him  have  all  the  wheat, 
as  far  as  he  was  concerned."  Brown  was  on  the  ground 
and  had  not  taken  any  wheat  at  that  time. 

Wernsing  admits  talking  with  Kent  about  this  mat- 
ter and  did  not  deny  but  that  something  of  that  kind 
was  said.  Brown  testified  that  after  the  threshing  he 
went  to  appellant  to  pay  for  the  wheat  and  that  appell- 
ant told  him  he  had  turned  the  matter  over  to  appellee 
and  refused  to  take  the  money.     This  appellant  denies. 

There  is  no  testimony  in  the  record  to  show  that 
Brown  purchased  wheat  of  either  party,  except  his  own 
evidence.  On  the  trial  it  was  a  disputed  question 
whether   appellant    or   appellee's  agent   Wernsing,   was 


responsible  for  Brown  taking  the  wheat  and  it  was  fur- 
ther disputed  whether  the  settlement  between  appell- 
ant and  appellee's  son,  covered  the  matter  of  this  wheat. 
Appellant  stood  in  the  position  of  appellee's  tenant, 
Pearson,  a  bankrupt,  and  was  required  to  carry  out  the 
terms  of  Pearson's  lease  which  required  appellant  to 
deliver  one-half  of  all  the  grain  raised  on 
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the  farm, 
in  the  market  at  Morrisonville,  the  appellee  to  pay  one- 
half  of  the  expense  of  threshing.  Collier  on  Bankrupt- 
cy, 1162;  Planters  Oil  Co.  v.  Gresham,  202  Southwestern, 
145. 

Over  the  expense  of  threshing  there  was  no  dis- 
agreement. In  the  state  of  the  proof,  it  was  requisite 
that  the  jury  be  accurately  instructed  as  to  the  law.  Tne 
appellant  complains  of  instruction  number  three,  given 
for  appellee  as  follows: 

The  Court  instructs  the  jury  that  under  the  evidence 
in  this  case  the  plaintiff  Mrs.  Gauble  had  leased  the  farm 
to  Pearson  and  that  the  lease  was  sold  under  a  procea- 
ing  in  bankruptcy  and  purchased  by  the  defendant  John- 
son, and  that  by  said  purchase  Johnson  became  the  ten- 
ant of  Mrs.  Gauble  and  required  under  the  terms  of  the 
lease  to  pay  the  rent  by  delivering  her  one-half  the 
wheat  in  question,  and  if  you  find  from  a  preponderance 
of  the  evidence  that  he  has  failed  to  do  this  and  that  the 
wheat  in  question  was  Mrs.  Gauble's  for  rent  and  that 
the  same  has  been  taken  by  Johnson,  or  under  his  direc- 
tion, then  you  should  find  the  issues  for  the  plaintiff  and 
assess  her  damages  at  $72.80. 

This  instruction  purports  to  recite  all  of  the  facts 
necessary  for  appellee  to  prove,  to  be  entitled  to  a  ver- 
dict, and  directs  a  verdict.  This  was  error,  as  it  ignores 
entirely  the  defense  of  settlement  claimed  by  appellant 
to  have  been  made  with  Clifford  F.  Gauble.  Illinois 
Linen  Co.  v.  Hough,  91  111.  63;  Quinn  v.  Donovan,  85  Id. 
194;  Pardridge  v.  Cutler,  168  id.  504;  I.  C.  R.  I.  Co.  v_ 
Sniith,  208  id.  619;  Lena  Lumber  Co.  v.  Hanley,  214  id. 
243;  Montgomery  Coal  Co.  v.  Barringer,  218  id.  336; 
Pittman  v.  CV  &  E.  I.  R.  R.  Co.  231  id.  587;  Ratner  v. 
Chicago  City  Ry.  Co.  233  id.  172;  Chicago  City  Ry.  Co.  v. 
Shreve,  226  id.  539. 
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In  Pardridge  v.  Cutler,  supra,  the  Court  said,  page 
512:  "If  the  jury  found  these  facts,  they  were  told  that 
the  law  presumed  that  the  transaction  would  be  in  ac- 
cordance with  the  rules  and  regulations  and  the  defen- 
dant must  pay,"  and  again,  page  513: 

"There  were  other  instructions,  given  at  the  request 
of  defendant,  stating  different  rules,  but  they  were  sim- 
ply contradictory  of  this  one,  and  it  was  left  to  the  jury 
to  choose  which  one  they  pleased  as  their  guide.  Here 
was  an  instruction  substantially  directing  a  verdict  re- 
gardless of  defenses  which  there  was  evidence  fairly 
tending  to  prove,  and  the  error  in  such  an  instruction  is 
not  obviated  by  giving  conflicting  instructions." 

In  I.  C.  R.  R.  Co.  v.  Smith,  supra,  at  page  619,  quot- 
ing Pardridge  v.  Cutler,  supra,  the  Court  say: 

"The  law  applicable  to  different  questions  may  be 
stated  in  separate  instructions,  and  the  entire  law  ap- 
plicable to  all  the  questions  involved  in  a  case  need  not 
be  stated  in  each.  In  such  case  the  instructions  supple- 
ment each  other,  and  if  they  present  the  law  fairly 
when  viewed  as  a  series,  it  will  be  sufficient.  But  if  an 
instruction  directs  a  verdict  for  either  party,  or  amounts 
to  such  a  direction  in  case  the  jury  shall  find  certain 
facts,  it  must  necessarily  contain  all  the  facts  which  will 
authorize   the  verdict  directed." 

We  have  examined  all  the  cases  cited  by  appellee, 
but  they  do  not  apply  to  the  instruction  given  in  this 
case. 

Appellant  complains  of  appellee's  fourth  instruction, 
as  follows: 

"The  Court  instructs  the  jury  that  as  to  the  settle- 
ment claimed  by  the  defendant  in  this  suit,  the  burden 
of  proving  a  settlement 
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is  upon  the  defendant,  and 
even  though  you  may  believe  from  the  evidence  that  they 
figured  upon  the  amount  of  the  wheat  and  a  check  was 
paid  representing  the  difference  coming  from  Mrs.  Gaub- 
le  to  Johnson,  still  if  you  believe  from  the  evidence  there 
was  at  that  time  any  matter  in  dispute  and  ihat  there 
was  not  an  adjustment  of  all  existing  matters,  this  would 
not  constitute  a  full  settlement.     It  devolves  upon  the 


defendant  to  prove  by  a  preponderance  of  the  evidence 
that  all  items  existing  between  the  plaintiff  and  de- 
fendant was  taken  into  consideration  and  a  balance 
struck  and  .a  payment  made,  to  be  in  full  of  the  difference 
existing  between  them  and  unless  the  evidence  so  shows 
you  should  find  the  issues  for  the  plaintiff." 

This  instruction  does  not  state  the  law  correctly 
and  was  misleading  to  the  jury  in  this  case.  If  it  is 
conceded  that  there  was  a  settlement  between  appellant 
and  appellee  in  regard  to  the  matter,  upon  which  the  in- 
struction is  based,  then  a  presumption  arises  that  the 
settlement  embraced  all  matters  of  difference  growing 
out  of  this  transaction  and  this  presumption  is  so  strong, 
that  it  devolves  upon  the  party  asserting  the  contrary 
to  prove  that  an  item  ommitted  was  not  due,  or  that  it 
was  omitted  by  the  consent  of  the  parties,  or  by  accident 
or  unintentionally  by  the  party  claiming  it.  Straubher 
v.  Mohler,  80  111.  21;  Beebe  v.  Smith,  194  111.  634;  Coop- 
er v.  Cooper;  164  111.  App.  523  and  Bull  v.  Harris,  31  111. 
487. 

A  settlement  was  had  between  the  parties  as  to  this 
wheat.     The  arrangement  was  that  appellee's  part  was 
to  be  delivered  in  one  elevator  and  appellant's  in  anotn- 
er,  and  then  all  the  wheat  was  to  be  taken  into  account. 
'  Under  these  circumstances  it  de- 
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volved  upon  plaintiff, 
appellee,  and  not  upon  defendant,  appellant,  to  show  by 
a  preponderance  of  the  evidence  that  the  item  as  to  the 
Brown  seed  wheat  was  omitted  from  this  settlement. 

An  adjustment  and  settlement  of  accounts  between 
parties  affords  evidence  that  all  items  properly  charge- 
able at  the  time  were  included.  This  is  not  conclusive-; 
but  it  would  require  clear  and  convincing  proof  that  sucn 
items  were  unintentionally  omitted  between  parties 
subsequently  claiming  to  recover  them.  Bull,  Admr.  v 
Harris,  31,  111.  487. 

We  regret  the  necessity  to  reverse  this  judgment. 
A  sijiall  amount  is  involved  and  the  case  has  been  sub- 
mitted to  two  juries — once  in  Justice  Court  without  in- 
struction and  once  in  the  Circuit  Court,  under  instruct- 
ions that  should  constitute  reversible  error,  unless  sub- 


stantial  justice  has  been  done,  and  the  judgment  as 
viewed  from  the  entire  record  is  right.  Beresh  v.  Sup- 
reme Lodge,  255  111.  122:  McCordel  v.  Baueser,  161  111. 
App.  447;   Greenup  v.  Stoker,  S  111.  202. 

From  a  reading  of  the  entire  record,  this  Court  is 
not  prepared  to  say  that,  upon  a  retrial  and  upon  pro- 
per instructions,  the  result  would  be  the  same,  and 
therefore  feels  impelled  to  reverse  and  remand  the  case. 

Reversed  and  Remanded. 


General  No.  7621  Agenda  No.  4 

October  Term  A.  D.  1923 

People  of  the  State  of  Illinois,  Defendant  in  Error 
vs. 
James  Butler,  Plaintiff  in  Error      ^v     ^  <■ 

Writ  of  Error  to  County  Court,  Edgar  County. 

HEARD,  P.  J. 

At  the  November  1921  term  of  the  Circuit  Court 
of  Edgar  County  plaintiff  in  error,  hereinafter  called  the 
defendant,  was  indicted  on  a  charge  of  illegally  trans- 
porting intoxicating  liquor.  The  indictment  was  certi- 
fied to  the  County  Court  of  Edgar  County  for  process  and 
trial.  On  the  9th  day  of  August,  1922,  defendant  filed 
his  motion  for  a  change  of  venue  on  the  ground  of  the 
prejudice  of  the  Judge,  which  motion  was  supported  by 
his  affidavit  and  the  affidavits  of  Jeoria  Buffin  and  Lucy 
Elliott.  Defendant's  affidavit  stated  that  the  knowledge 
of  such  prejudice  did  not  come  to  the  defendant  until  the 
9th  day  of  August,  1922,  on  which  day  the  motion  com- 
ing on  to  be  heard  by  the  court  a  change  of  venue  was 
denied.  The  trial  resulted  in  the  conviction  of  the  de- 
fendant and  he  was  sentenced  to  pay  a  fine  of  $300  and 
to  be  imprisoned  for  four  months  in  the  Edgar  County 
jail  and  to  stand  committed  until  the  fine  and  costs  were 
paid.  To  review  this  judgment  a  writ  of  error  has  been 
sued  out  from  this  court. 

Page  1 


The  only  question  involved  in  this  case  is  whether  or 
not  the  court  erred  in  denying  the  motion  for  a  change 
of  venue.  The  affidavits  filed  by  defendant  were  in  con- 
formity with  the  statute.  Just  what  notice  was  given  to 
the  States  Attorney  does  not  appear  but  the  record  shows 
that  he  was  present  in  court  when  the  motion  came  up 
for  hearing.     In  Clark  v.  People,  2  111.  117,  it  is  said: 

"When  by  petition  verified  by  affidavit  the  accused 
brings  himself  within  the  requisitions  of  the  statute  the 
obligation  of  the  Judge  or  court,  to  allow  it,  is  imperat- 
ive, and  admits  of  the  exercise  of  no  discretion." 

The  change  of  venue  should  have  been  granted  and 
the  judgment  of  the  County  Court  is,  therefore,  reversed 
and  the  cause  remanded.  , 
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General  No.  7624  Agenda  No.  7 

October  Term,  A.  D.  1923 


S.  Murray  Clark,  Public  Administrator,  Appellant 

vs. 

Merrill  Main,  Appellee 


2  32I.A.  640 


Appeal  from  Circuit  Court  of  Vermilion  County. 
HEARD,  P.  J. 

On  the  21st  day  of  September,  A.  D.  1921,  S.  Murray 
Clark,  who  was  the  public  administrator  for  the  County 
of  Vermilion  was  by  the  Probate  Court  of  Vermilion 
County,  Illinois,  appointed  administrator  of  the  estate  of 
Everett  Smith,  deceased,  on  his  official  bond. 

On  the  15th  day  of  May,  1922  this  action  was  brought 
in  the  Circuit  Court  of  Vermilion  County  "by  appellant 
as  such  administrator  for  the  benefit  of  the  next  kin  of 
said  Everett  Smith,  deceased,  for  damages  alleged  to 
have  been  sustained  by  them  by  reason  of  the  death  of 
said  deceased  which  the  declaration  alleges  was  caused 
by  deceased  being  thrown  from  an  automobile  in  which 
he  was  riding,  by  reason  of  the  reckless,  negligent  and 
unlawful  manner  in  which  said  automobile  was  driven  by 
appellee. 

To  the  declaration  appellee  filed  a  plea  which  alleged 
among  others  things — 

"that  the  said  S.  Murray  Clark  was  not  at  the  time 
of  the  beginning  of  this  suit  on  May  15,  1922,  Public  Ad- 
ministrator in  and  for  the  County  of  Vermilion  and 
State  of  Illinois;  that  he  is  not  now  Public  Administrator 
in  and  for  said  County,  and  has  not 
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been  Public  Admin- 
istrator in  or  for  said  County  during  any  time  from  May 
15,  1922,  to  the  present  time;  that  prior  to  September  2J, 
1921,  said  S.  Murray  Clark  was  Public  Administrator  in 
and  for  said  County  of  Vermilion;  that  on  said  21st  day  of 
September,  A.  D.  1921,  said  S.  Murray  Clark  was,  as 
such  Public  Administrator,  by  the  Probate  Court  of  Ver- 


milion  County,  Illinois,  appointed  administrator  of  the 
estate  of  said  Everett  Smith,  deceased,  on  his  official 
bond  as  such  Public  Administrator;  that  there  are  no 
papers  on  file  in  said  Probate  Court  in  said  estate  except 
the  petition  for  the  appointment  of  an  administrator  and 
the  letters  of  administration  issued  on  said  21st  day  of 
September,  A.  D.  1921,  to  S.  Murray  Clark,  as  such  Pub- 
lic Administrator;  that  there  have  been  no  orders  or 
other  proceedings  of  any  kind  taken  in  said  Probate 
Court  in  said  estate  since  September  21,  1921;  that  no  in- 
ventory or  appraisement  bill  has  ever  been  filed;  that  no 
adjustment  term  has  ever  been  fixed;  that  no  notice  has 
ever  been  given  of  any  adjustment  term  in  said  estate; 
that  there  are  no  assets  whatsoever  belonging  to  said  es- 
tate of  Everett  Smith;  that  no  funds  or  property  of  any 
kind  ever  came  into  the  hands  of  said  S.  Murray  Clark, 
as  such  Public  Administrator,  or  otherwise,  belonging  to 
said  estate  of  Everett  Smith,  deceased;  that  said  S.  Mur- 
ray Clark  resigned  as  Public  Administrator  in  and  for 
said  County  of  Vermilion,  State  of  Illinois,  during  the 
month  of  October,  1921;  that  Louis  J.  Bremer  was  ap- 
pointed Public  Administrator  in  and  for  said  County  of 
Vermilion,  State  of  Illinois,  and  gave  his  bond  as  such 
Public  Administrator  during  the  month  of  October  A.  D. 
1921,  and  has  continued  to  act  as  such  Public  Administra- 
tor from  thence  hitherto." 

To  this  plea  appellant  filed  a  replication  admitting 
some  of  the  allegations  of  said  plea  and  denying  other 
and  alleging  that — 

"he  has  never  been  discharged  of  his  trust  as  admin- 
istrator of  the  estate  of  Everett  Smith,  deceased,  by  the 
Probate  Court  of  Vermilion  County,  Illinois;  that  Louis 
J.  Bremer,  public  administrator,  has  never  been  appoint- 
ed administrator  of  the  estate  of  Everett  Smith,  deceas- 
ed, by  the  Probate  Court  of  Vermilion  County;  and  this 
plaintiff  further  says  that  the  estate  of  Everett  Smith, 
deceased,  was  not  settled  at  the  time  of  the  bringing  of 
this  action  and  has  never  been 
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settled.  And  that  this 
plaintiff  is  now  in  the  discharge  of  his  duties  as  the  ad- 
ministrator of  the  estate  of  Everett  Smith,  deceased. 

This  plaintiff  further  alleges  that  the  estate  of  Ev- 
erett Smith,  deceased,  is  in  debt  in  the  sum  of  more  than 
Eight  Hundred  ($800.00)  Dollars,  being  the  cost  of  his 
funeral,  for  undertaker's  bill,  burial  lot  and  funeral  ex- 
penses, and  that  the  same  remains  a  claim  against  the 
said  estate  and  remain  unpaid. 

The  plaintiff  further  admits  that  the  said  S.  Murray 
Clark  resigned  as  Public  Administrator  in  and  for  said 
County  of  Vermilion,  State  of  Illinois,  during  the  month 
of  October  1921;  that  Louis  J.  Bremer  was  appointed 
Public  Administrator  in  and  for  said  County  of  Vermilion 
and  State  of  Illinois,  and  gave  bond  as  such  Public  Admin- 
istrator and  duly  qualified  as  such  Public  Administrator 
during  the  month  of  October,  A.  D.  1921,  and  has  contin- 
ued to  act  as  such  Public  Administrator  from  thence 
hitherto." 

Defendant  demurred  to  this  replication  and  the  de- 
murrer was  sustained  by  the  court.  Appellant  elected 
to  stand  by  the  replication  and  judgment  was  entered 
against  him  for  costs  and  that  he  take  nothing  by  the 
suit  from  which  judgment  an  appeal  has  been  taken  to 
this  court. 

The  question  involved  in  this  appeal  is  whether  or 
not  appellant  had  authority  to  bring  the  suit  and  it  is 
claimed  by  appellee  that  when  S.  Murray  Clark  resigned 
as  public  administrator,  in  October  1921,  and  his  success- 
or was  duly  appointed  and  duly  qualified,  his  functions 
ceased  and  thereafter  he  had  no  authority  in  law  to  main- 
tain any  suit  at  law  as  public  administrator. 

In  Ramsey  v.  Van  Meier  300  111.  193,  it  was  said: 

"His  office  as  Public  Administrator  ceases,  under  our 
statute,  the  moment  his  term  expires  or  is  terminated 
and  his  successor  is  qualified,  and  he  has  no  further  dut- 
ies to  perform  except  to  complete  the  administration  of 
estates  entered  upon  my  him  theretofore,  and  in  which 
he  continues  in  the  same  capacity  as  that  of  any  ordin- 
ary administrator." 
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The  demurrer  admits  the  truth  of  the  allegations  of 
the  replications  that  appellant  had  never  been  discharg- 
ed as  administrator  of  the  estate  of  Everett  Smith,  de- 
ceased, by  the  Probate  Court  of  Vermilion  County.  He 
was  therefore  under  the  authority  cited  authorized  after 
the  termination  of  his  office  as  public  administrator  to 
settle  the  estate  of  Everett  Smith,  deceased,  and  to  bring 
this  suit. 

It  follows  that  the  court  erred  in  sutsaining  the  de- 
murrer to  appellant's  replication,  but  should  have  carried 
it  back  and  sustained  it  to  appellee's  plea. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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General  No.  7641  Agenda  No.  22 

October  Term,  A.  D.  1923 

John  F.  Welch,  Appellee      O    Q  O    T      \ 
vs.  fit   t-J  w   A  e 

Charles  M.  Peirce,  Appellant 
Appeal  from  the  Circuit  Court  of  McLean  County. 

HEARD,  P.  J. 

This  is  an  appeal  from  a  judgment  for  $500  in  favor 
of  appellee  against  appellant  to  recover  commission 
claimed  for  services  in  the  exchange  of  equities  in  a  Madi- 
son County  farm  subject  to  a  mortgage  of  $55,000  and 
a  Ford  County  farm  subject  to  a  mortgage  of  $25,000. 
Appellant  interposed  a  set-off  for  legal  services  rendered 
by  him  to  appellee — and  plead  payments  amounting  to 
$350. 

That  appellee  acted  for  appellant  in  the  premises 
and  that  an  agreement  for  the  trade  was  consummated 
through  his  efforts  is  conceded  as  it  is  likewise  conceded 
that  appellant  performed  legal  services  for  appellee,  the 
controversy  being  as  to  the  amount  of  compensation  each 
was  entitled  to  receive. 

April  8,  1922  appellant  gave  to  appellee  a  writing  as 
follows: 

"In  case  a  deal  is  made  between  myself  and  Irving 
Polhemus  of  Peoria,  111.,  involving  my  290  acre'farm,  at 
the  edge  of  Ford  County,  Illinois,  and  568  acres  belong- 
ing to  said  Polhemus,  near  Mitchell,  Madison  County, 
Illinois,  I  hereby  agree  to  pay  John  F.  Welch  of  Bloom- 
ington,  111.,  $1000  commission  on  the  said  deal,  when 
deeds  are  exchanged  and  the  difference  paid  me  in  cash, 
and  to  allow  Welch  to  collect  any  amount  from  said  Pol- 
hemus, he  may  see  fit. 

C.  M.  PEIRCE." 
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At  the  time  this  writing  was  made  appellant  was 
asking  a  cash  difference  of  from  $25,000  to  $30,000. 

Polhemus  refused  to  pay  more  than  $18,000  and  the 
negotiations  were  at  a  dead  lock.  Appellee  and  appellant 
had  a  conversation  in  appellant's  office  on  April  15,  1922 
with  reference  to  reducing  appellant's  commission  from 
$1,000  to  $500.  As  to  this  conversation  there  is  a  direct 
conflict  in  the  testimony,  appellee's  version  of  the  con- 
versation being  that  it  was  agreed  that  if  the  parties 
would  close  up  the  deal  on  that  day  he,  appellee,  would 
reduce  his  commission  to  $500  while  appellant  testifies 
that: 

"Welch  said  that  if  we  would  consider  a  smaller  cash 
difference  he  would  reduce  his  commission,  and  that  he 
would  like  to  make  the  deal  and  that  if  we  took  the 
amount  in  cash  difference  of  $18,000.00  to  $20,000.00,  he 
would  make  it  $500  for  his  commission;  that  he  was  get- 
ting a  commission  from  the  other  side.  I  told  him  I 
would  see  my  folks,  but  I  wanted  a  positive  understand- 
ing before  anything  was  clone  as  to  the  commissions, 
and  I  called  Mr.  Sammon,  who  was  in  my  office,  to  hear 
what  Mr.  Welch  said  with  reference  to  the  commission  I 
was  to  pay,  and  I  stated  that  Welch  had  said  he  could  get 
$25,000.00  cash  difference  on  the  exchange  of  equity  in 
the  two  farms,  and  that  I  had  agreed  to  give  him  $1,000.- 

00  and  that  Welch  was  unable  to  procure  that  difference 
and  that  we  were  agreeing  on  a  new  commission,  and 
that  Welch  wanted  to  reduce  his  commission,  if  I  would 
agree  to  consider  an  exchange  for  less  amount  of  cash 
difference  and  I  asked  Mr.  Welch  to  state  over  the  prop- 
osition that  he  had  made  to  Mr.  Sammon  and  myself,  if 
we  traded  on  a  basis  of  $18,500.00  cash  from  Polhemus 
to  us  and  the  use  of  the  Ford  County  farm  for  one  year. 
Mr.  Welch  then  stated  if  the  deal  is  made  along  the  line 
suggested  by  Mr.  Peirce,  Peirce  is  to  pay  me  $500.00  and 

1  am  to  get  a  commission  from  Polhemus  and  that  I 
would  rather  have  that  than  have  nothing." 
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The  deal  was  not  closed  on  that  day  but  was  closed 
at  Peoria  April  19,  1922. 

Appellant  testifies  that  at  Peoria  on  the  day  the 
trade  was  consummated 

"Welch  in  the  negotiation  said  to  me  that  I  ought  to 
take  the  $1S,000.00  cash  difference  and  the  use  of  the 
Ford  County  farm,  and  urged  me  to  take  it  because  he 
had  already  taken  off  $500.00  off  of  his  commission,  that 
he  was  getting  a  commission  from  both  sides  and  that  I 
had  better  close  the  deal  as  I  had  only  $500  commission 
to  pay." 

This  conversation  is  denied  by  appellee.  If  appel- 
lant's testimony  as  to  this  conversation  is  true  and  appel- 
lant acted  upon  it  and  closed  the  deal  relying  upon  it  then 
appellee  was  only  entitled  to  $500  commission  even  if  ap- 
pellee's version  of  the  conversation  of  April  15  be  true. 

These  disputed  questions  of  fact  were  vital  ques- 
tions of  fact  to  be  passed  upon  by  the  jury  and  in  this 
state  of  the  record  it  was  important  that  the  jury  be  ac- 
curately instructed. 

At  the  instance  of  appellee  the  court  gave  to  the 
jury  the  following  instructions: 

'The  Court  instructs  the  jury  that  if  you  believe 
from  the  evidence  after  defendant  signed  the  writing 
sued  upon  in  this  case  in  which  he  promised  to  pay  to  the 
Plaintiff  the  sum  of  One  Thousand  Dollars  upon  consum- 
mation of  deal  between  the  Defendant  and  Irving  Polhe- 
mus,  for  exchange  of  farm  lands  and  the  payment  of  the 
cash  difference  to  the  Defendant;  the  Plaintiff  did  tell 
the  Defendant,  on  a  day  some  days  prior  to  the  time 
when  the  Defendant  and  said  Polhemus  did  actually  sign 
contract  for  said  exchange,  that  if  the  parties  would 
close  up  their  deal  on  that  day,  he  the  Plaintiff,  would 
reduce  his  commission  to  Five  Hundred  Dollars;  and  if 
you  further  believe  from  the  evidence  that  Defendant 
and  said  Polhemus  did  not  close  their  deal 
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on  that  day  and 
that  the  Plaintiff,  about  ten  days  thereafter  got  the  said 
Defendant  and  said  Polhemus  to  again  come  together  in 
Peoria  and  to  sign  up  a  contract  for  the  exchange  of 
their  said  lands,  then,  in  law,  the  written  contract  or 
promise  of  the  Defendant  offered  in  evidence  herein 
would  govern  on  that  branch  of  the  case." 

This  instruction  entirely  ignores  appellant's  testi- 
mony as  to  the  conversation  had  at  Peoria  April  19, 
which  if  true  would  govern  on  that  branch  of  the  case 
instead  of  the  writing  mentioned  in  the  instructions. 

An  instruction  which  substantially  directs  the  jury 
to  return  a  verdict  for  the  plaintiff  in  case  they  find  the 
facts  therein  stated  to  be  true,  must  contain  all  the  facts 
which  will  authorize  the  verdict  and  must  not  ignore  a 
defense  with  reference  to  which  the  defendant  has  pro- 
duced some  evidence — (Mooney  v.  City  of  Chicago  239 
111.  414;  People  v.  Durand  307  111.  611.) 

For  the  error  in  giving  this  instruction  the  judgment 
of  the  Circuit  Court  is  reversed  and  the  cause  remanded. 
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General  No.  7653  Agenda  No.  34 

October  Term  A.  D.  1923 

William  M.  McCrotty,  Appellee 

vs. 

Baltimore  &  Ohio  Southwestern  Railroad  Co.,  Appellant 

Appeal  from  Sangamon. 

hEARD.„  2  32 1. A.  64 

This  is  an  appeal  from  a  judgment  for  $7500  in  favor 
of  appellee  against  appellant  in  an  action  for  personal  in- 
juries alleged  to  have  been  sustained  by  appellee  in  a  col- 
lision between  a  street  car  of  which  he  was  conductor  and 
a  freight  train  of  appellant. 

This  is  the  third  time  this  case  has  been  before  this 
court,  the  first  case  being  McCrotty  v.  B.  &  0.  S.  W.  Ry. 
Co.  223  111.  App.  390,  and  the  second  being  case  in  which 
opinion  filed  January  17,  1923,  to  which  former  opinion 
reference  is  made  for  a  statement  of  the  pleadings  and 
the  facts.  This  case  has  been  submitted  to  four  juries, 
the  verdict  of  the  first  having  been  set  aside  by  the  trial 
court. 

Complaint  is  made  of  misconduct  of  counsel,  an  im- 
proper statement  of  the  court,  the  admission  of  improper 
evidence,  the  action  of  the  court  in  the  giving  and  refusal 
of  instructions  and  that  the  damages  are  excessive.  We 
cannot  say  that  the  record  is  free  from  error  in  some  of 
these  respects.  Four  juries  have  found  in  favor  of  appel- 
lee with  an  increase  of  damages  each  time  and  we  do  not 
feel  that  any  good  purpose  would  be  subserved  by  sub- 
mitting it  to  another  jury. 

The  judgment  is  affirmed. 
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General  No.  7556  Agenda  No.  3 

April  Term,  A.  I).  1923 

Noble  W.  Kearney,  Defendant  in  Error 

vs. 

James  C.  Davis,  Agent,  etc.,  Plaintiff  in  Error 

Writ  of  Error  to  Logan. 

NIEHAUS,  J.  fa    fj  d) 

The  defendant  in  error  Noble  W.  Kearney  sued  the 
plaintiff  in  error  James  C.  Davis,  acting  agent  for  the 
Federal  Government  in  the  operation  of  the  Chicago  & 
Alton  Railroad,  in  the  circuit  court  of  Logan  County,  for 
the  recovery  of  damages  for  personal  injuries  suffered 
by  him,  while  engaged  in  the  service  of  plaintiff  in  error, 
as  a  section  hand.  The  railroad  in  question  being  at  the 
time  engaged  in  interstate  commerce,  the  right  of  re- 
covery is  based  on  the  provisions  of  the  'Federal  Employ- 
er's Liability  Act.'  The  defendant  in  error  was  injured 
on  the  30th  day  of  January,  1920,  near  the  city  of  Atlan- 
ta; while  engaged  under  the  direction  of  plaintiff  in  er- 
ror's foreman,  in  repairing  the  railroad  track.  The  in- 
jury occurred  while  he  was  helping  in  the  work  of  re- 
moving some  steel  rails  from  the  track,  which  had  ex- 
panded and  warped  by  heat,  and  were  wedged  together 
on  the  track.  He  was  in  the  act  of  striking  the  wedged 
rail  with  a  heavy  maul,  at  a  place  where  the  rail  had 
cracked,  for  the  purpose  of  breaking  it  at  that  point,  and 
thereby  releasing  the  pressure,  so  it  could  be  removed 
and  replaced  by  a  new  rail.  He  testified,  that  when  he 
struck  the  last  blow  which  caused  the  rail  to  break  "it 
raised  up  and  the  hammer  went  off,  and  caused  me  to 
stumble  *  *  *  and  I  stumbled  with  my  right  foot  over  the 
rail,  and  the  rail  came  out  and  caught  my  foot — struck 
my  foot  below  the  ankle."  The  injury  which  defendant 
in  error  suffered  necessitated  an  amputation  of  the  foot 
and  ankle.  A  trial  of  the  case  resulted  in  a  verdict  by 
the  jury,  and  judgment  thereon,  for  $2500.00  against  the 
plaintiff  in  error.  A  writ  of  error  is  now  prosecuted 
from  the  judgment. 
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The  plaintiff  in  error  contends,  that  the  defendant 
in  error  by  his  employment  assumed  the  risks  usually 
and  ordinarily  incident  to  his  employment;  and  that  the 
injury  in  question  came  within  that  rule.  The  evidence 
however,  tends"  to  show,  and  the  jury  were  fully  warran- 
ted in  reaching  the  conclusion,  that  the  conditions  under 
which  the  repair  work  in  question  was  done,  were  very 
unusual;  and  that  the  work  of  repair  was  unusual;  and 
done  under  the  direction  of  the  foreman  of  the  plaintiff 
in  error;  and  that  the  way  in  which  the  foreman  directed 
the  work  to  be  clone,  was  more  burdensome  and  involved 
more  danger  of  injury  to  the  employes;  and  that  the  act 
of  the  defendant  in  error  in  striking  the  rail  at  the  time 
of  the  injury  was  done  in  obedience  of  the  direct  com- 
mand or  direction  of  the  foreman.  Under  these  circum- 
stances, the  general  rule  of  assumption  of  risk  did  not  ap- 
ply. Chespeake  &  Ohio  Ry.  Co.  v.  Proffitt  241  U.  S.  462; 
Bassham  v.  Chicago  I.  &  L.  Ry.  Co.  214  111.  App.  74;  Wais- 
wilo  v.  111.  Cen.  R.  R.  Co.  220  111.  App.  119.  It  is  also 
contended,  that  the  proximate  cause  of  the  injury  to  the 
defendant  in  error  was  not  the  alleged  negligence  of  the 
plaintiff  in  error,  but  was  occasioned  by  the  accidental 
stumbling  of  the  defendant  in  error,  which  could  not  have 
been  foreseen.  While  it  may  be  true,  that  the  stum- 
bling of  defendant  in  error  had  something  to  do  with 
getting  his  ankle  and  foot  in  the  particular  place  where 
the  rail  caught  it,  it  is  also  apparent  from  the  evidence, 
that  the  stumbling  was  but  a  natural  incidental  conse- 
quence of  the  work  of  swinging  and  the  striking  of  the 
maul  on  the  warped  rail;  and  that  the  striking  of  the  rail 
broke  it,  and  caused  it  to  move  in  such  a  way  as  to  cause 
the  injury  to  defendant  in  error.  "Where  an  injury  pro- 
ceeds from  two  causes  operating  together,  the  party  put- 
ting in  motion  one  of  them  is  liable  the  same  as  though 
it  were  the  sole  cause.  The  negligent  act  or  omission 
must  be  one  of  the  essential  causes  producing  the  injury, 
but  need  not  be  the  sole  cause,  nor  the  last  or  nearest 
cause."  Fisher  v.  C.  R.  I.  &  P.  R.  R.  Co  290  111  49.  We 
find  no  reversible  error  in  the  record  and  judgment  is 
therefore  affirmed. 
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General  No.  7588  Agenda  No.  57 

April  Term,  A.  D.  1923 

Julius  H.  Adkinson,  Appellee  O    *-c 
vs. 
Henry  A.  Dirksen,  and  Anthony  Dirksen,  Partners, 
Doing  business  as  Dirksen  Candy  Co.,  Appellants 

Appeal  from  Sangamon. 

NIEHAUS,  J. 

This  is  an  appeal  from  a  judgment  recovered  in  the 
circuit  court  of  Sangamon  County  against  Henry  A.  Dirk- 
sen and  Anthony  Dirksen  as  partners,  by  the  appellee 
Julius  H.  Adkinson,  in  the  sum  of  $900.00  for  damages 
alleged  to  have  been  sustained  by  the  appellee  for  per- 
sonal injuries  suffered  by  him  on  or  about  the  7th  day  of 
November  1917  in  the  city  of  Springfield,  when  the  motor 
truck  of  the  appellant  collided  with  a  service  car  in  which 
the  appellee  was  riding,  near  the  intersection  of  Lawren- 
ce Avenue  and  South  8th  Street.  The  declaration  alleges 
that  the  collision  occurred  on  account  of  careless  and  im- 
proper management  in  the  driving  of  the  motor  truck, 
and  that  the  car  in  which  the  appellee  was  riding  was 
operated  with  due  care  and  diligence.  The  trial  of  the 
case  resulted  in  a  verdict  for  the  appellee,  assessing  his 
damages  at  the  amount  stated  in  the  judgment.  Several 
reasons  are  urged  by  the  appellant  for  reversal  of  the 
judgment.  It  is  argued  that  the  court  erred  in  overrul- 
ing appellant's  motion  to  direct  a  verdict  for  appellants, 
made  at  the  close  of  all  the  evidence.  The  ruling  of  the 
court  on  this  motion  was  not  erroneous,  because  there 
was  sufficient  evidence  adduced  on  the  trial  to  warrant 
the  jury's  verdict  for  the  appellee.  The  question  of 
whether  the  negligence  charged  in  the  declaration  had 
been  proven,  and  whether  there  was  evidence  to  show, 
that  the  appellee  or  the  driver  of  the  car  in  which  appel- 
lee was  riding  was  in  the  exercise  of  due  care,  were  ques- 
tions for  the  jury,  and  they  determined  these  questions 
of  fact 
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against  appellants.  We  would  not  be  justified 
in  saying  that  the  jury  were  not  warranted  in  reaching 
the  conclusions  which  they  did;  nor  that  the  verdict  in 
that  respect  is  manifestly  against  the  weight  of  the  evi- 
dence. Complaint  is  also  made  because  the  court  refus- 
ed to  give  Instruction  No.  1  for  the  appellants.  The  re- 
fusal to  give  the  instruction  was  not  error,  inasmuch  as 
the  point  presented  by  the  instruction  was  embodied  in 
other  instructions  which  were  given  for  the  appellants. 
Moreover  appellant's  instructions  given  to  the  jury  in 
their  behalf  fully  covered  all  matters  of  law,  to  which 
they  were  entitled.  The  point  raised  concerning  the 
newly  discovered  evidence  is  not  well  taken.  It  is  ap- 
parent there  was  a  lack  of  diligence  in  obtaining  the 
newly  discovered  evidence;  no  good  reason  appears,  why 
by  the  exercise  of  proper  diligence  the  testimony  refer- 
red to  should  not  have  been  ascertained  and  adduced  at 
the  trial,  either  by  producing  the  witness  or  in  the  form 
of  a  deposition.  Moreover  the  evidence  would  have  been 
cumulative  merely. 

The  record  does  not  disclose  any  reversible  error  and 
the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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General  No.  7607  Agenda  No.  42 

April  Term,  A.  D.  1923 

Henry  Zoller,  Defendant  in  Error 

vs. 

James  C.  Davis,  Agent  for  Litigation,  etc., 

Plaintiff  in  Error 


Writ  of  Error  to  Logajat'       >' 

/  - 


NIEHAUS,  J. 


Henry  Zoller,  defendant  in  error,  brought  this  action 
in  the  circuit  court  of  Logan  County,  against  John  Bar- 
ton Payne,  Director  General,  etc.,  operating  the  Chicago 
&  Alton  Railroad,  to  recover  damages  for  alleged  injuries 
to  crops  growing  on  land  which  he  was  farming  as  ten- 
ant, and  which  was  overflowed  by  surface  water  in  1919. 
It  is  claimed,  that  the  water  which  overflowed  the  land, 
had  been  diverted  from  its  natural  course  by  the  Chicago 
&  Alton  Railroad,  and  the  City  of  Atlanta,  so  as  to  run 
over  and  upon  the  land  mentioned. 

The  declaration  alleges  "that  the  surface  waters  of 
the  City  of  Atlanta  did  not  naturally  flow  upon  the  land 
of  complainant;  that  the  C.  &  A.  R.  R.  Co.,  operated  a 
railroad  across  certain  lands  and  that  in  addition  to  its 
rights  of  way  upon  which  it  operated  its  railroad,  the  de- 
fendant, C.  &  A.  R.  R.  Co.,  also  had  a  right  of  user  and 
controls  and  is  and  has  been,  since  prior  to  1914,  in  pos- 
session of  a  certain  other  strip  of  land;  that  said  C.  &  A. 
R.  R.  Co.,  has  made  a  ditch  along  said  strip  of  land;  that 
*  *  *  said  railroad  and  said  City  of  Atlanta  entered  into 
an  agreement  whereby  the  surface  waters  from  the  City 
of  Atlanta  were  drained  through  said  ditch  and  that  said 
City  of  Atlanta  caused  an  open  ditch  to  be  constructed 
connecting  with  said  ditch  along  said  strip  of  land;  that 
since  said  time  said  surface  waters  from  said  City  have 
been  diverted  through  said  ditch  built  by  said  city  into 
and  upon  said  strip  of  land  owned  by  the  C.  &  A.  R.  R. 
Co.,  and  in  and  along  said  strip  of  land  to  Kickapoo  Creek 
and  that  a  diversion  of  waters  was  there- 
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by  accomplished." 
After  issue  joined,  there  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  $733.50  against 
the  plaintiff  in  error,  the  City  of  Atlanta  having  been 
found  not  guilty.  The  main  question  at  issue  on  the 
trial,  and  presented  for  review  on  error,  is  whether  or 
not  the  Director  General,  was  actually  in  operation  and 
control  of  the  property  constituting  the  strip  of  ground, 
upon  which  it  is  alleged,  the  diversion  of  the  waters  took 
place.  It  appears  from  the  evidence,  that  in  1913,  the 
Chicago  &  Alton  Railroad  Company  contemplated  the 
building  of  a  new  way  into,  and  through  the  City  of  At- 
lanta, for  the  purpose  of  avoiding  a  heavy  grade  inci- 
dent to  its  right  of  way.  In  order  to  carry  out  the  pro- 
ject, it  acquired  the  strip  of  ground  in  question,  which 
constituted  the  right  of  way  of  the  Lawnsdale  &  Atlanta 
Railroad,  between  Lawnsdale  and  Atlanta;  and  which  in- 
tersected the  right  o'f  way  of  the  Chicago  and  Alton  at 
Atlanta  and  Lawnsdale.  The  City  of  Atlanta,  in  order  to 
facilitate  the  project,  passed  an  ordinance,  giving  the 
plaintiff  in  error  the  right  to  lower  its  tracks  through 
the  city;  and  the  ordinance  also  provided  for,  and  authori- 
zed, cuts  and  excavations  in  the  contemplated  right  of 
way,  and  intercepting  sewers  in  connection  therewith,  to 
take  care  of  surface  waters,  which  would  be  concentra- 
ted artificially  because  of  the  changes  to  be  made  in  the 
surface  of  the  ground;  and  for  the  excavations  and  fills 
and  embankments  resulting  from  the  improvement.  And 
an  agreement  was  made  by  the  Chicago  &  Alton  Railroad 
Company  with  the  City  of  Atlanta  in  accepting  the  or- 
dinance referred  to;  and  some  of  the  work  contemplated 
by  the  railroad  company  had  been  done;  but  the  evidence 
does  not  show,  that  the  work  was,  ever  completed;  nor 
that  the  strip  of  ground  had  become  a  part  of  the  right 
of  way  in  use,  in  the  operation  of  the  railroad  at  the  time 
the  Director  General  took  over  its  control  for  the  pur- 
poses of  the  Federal  Government  under  the  Act  of  Con- 
gress and  the  proclamation  of  the  President.  It  is 
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well  settled,  that  the  assumption  of  federal  control  was 
"limited  to  transportation  systems,  and  to  property  which 
was  used  for  transportation  purposes,  including  therein, 
all  property  fairly  incidental  or  necessary  for  use  in  ef- 
fecting such  purposes."  U.  S.  Railroad  Administration 
v.  Burch  254  Fed.  Rep.  140.  The  evidence  tends  to  show, 
that  the  strip  of  ground  in  question,  at  the  time  the  Dir- 
ector General  took  possession  of  the  Chicago  &  Alton 
Railroad,  was  not  in  use  as  a  part  of  the  transportation 
system  of  the  railroad  taken  over;  and  that  it  was  not  in- 
cidentally a  part  of  such  system  of  transportation;  nor 
does  it  appear  it  was  necessary  for  such  purpose.  No 
legal  inference  can  be  drawn  in  that  state  of  the  record 
that  the  Director  General  took  possession  and  control  of 
the  strip  of  ground,  to  carry  out  the  purposes  of  the  Fed- 
eral Government.  In  the  absence  of  proof  in  the  record, 
that  he  did  actually  take  possession,  or  assume  control  of 
the  strip  of  ground  in  question,  the  defendant  in  error 
had  no  right  of  recovery  against  the  plaintiff  in  error. 
The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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General  No.  7532  Agenda  No.  22 

October  Term  A.  D.  1923 

Wesley  Prevette,  Appellee 

Emerson  M.  Brewer,  Appellant    "^    *- 
Appeal  from  the  Circuit  Court  of  Champaign. 
SHURTLEFF.  J. 

Appellee  instituted  this  suit  to  recover  for  personal 
injuries  received  in  a  collision  with  appellant's  motor  car 
on  December  9,  1920,  on  the  paved  highway  about  two 
miles  east  of  Urbana,  at  about  4:30  in  the  afternoon. 
Appellee  was  riding  a  bicycle,  going  east  about  eighteen 
inches  north  of  the  south  side  of  the  brick  paving,  tra- 
veling at  a  rate  of  six  miles  per  hour.  Appellant  was 
driving  his  car  west  on  the  pavement,  and  in  the  center 
of  the  paved  road,  as  he  testifies,  going  toward  his  home 
in  Urbana,  traveling  at  a  rate  of  about  fifteen  miles  per 
hour.  The  pavement  was  nine  feet  in  width,  with  a 
shoulder  of  concrete  for  curb  of  six  inches,  on  either 
side,  making  a  pavement  ten  feet  in  width.  Appellee 
testifies  that  appellant  was  on  the  south  side  of  the  pave- 
ment, with  the  south  wheels  of  his  car  off  of  the  pave- 
ment, and  on  the  dirt  road.  It  had  been  raining  and  the 
pavement  was  slippery,  and  the  evening  wet  and  "misty." 
At  the  point  of  the  collision  appellee  states  that  there 
was  mud  on  either  side  of  the  pavement;  that  he  was  car- 
rying a  dinner  pail  and  a  package  in  his  arms  and  man- 
aging the  handlebars  of  his  bicycle  with  both  hands.  At 
the  place  of 

Page  1 
injury  and  along  this  road  the  tracks  of 
the  Interurban  Railway  parallel  the  paving  and  are  at 
the  side  and  twelve  feet  south  of  the  paved  road.  Ap- 
pellee saw  an  Interurban  car,  first,  about  forty  rods  east 
of  him,  and  when  he  last  saw  it,  it  was  slowing  down  for 
the  "Poor  Farm"  stop,  about  six  rods  east  of  him,  the 
point  where  the  injury  occurred.     The  conductor  on  the 


Interurban  states  that  it  was  "raining,  misty  and  foggy." 
Appellant  testifies,  "It  had  been  raining  and  was  sprink- 
ling and  misty."  Appellee  states  that  when  he  first  saw 
appellant's  car  it  was  four  or  five  rods  east  of  him  and 
traveling  very  rapidly,  and  that  it  continued  this  direct 
course  to  the  west,  towards  appellee;  that  when  he  saw 
that  appellant's  car  was  about  to  hit  him  or  coming  to- 
wards him  and  was  close,  he  turned  the  handlebars  of 
his  bicycle  to  the  north  and  that  the  south  fender  of  the 
car  struck  him,  all  of  which,  from  the  time  he  first  saw 
appellant's  car  until  he  was  struck,  would  not  be  over 
three  seconds. 

This  accident  occurred  nearly  in  front  of  the  "Poor 
Farm."  The  witness  Roney  testified  for  appellee  that 
appellant  stated  to  him  that  his  tire  blew  out  and  he  lost 
control  of  his  machine,  or  partially  lost  control,  and  in 
attempting  to  regain  control  of  the  machine  he  swerved 
to  the  south  side  of  the  road  and  that  he  saw  appellee, 
but  it  was  too  late  to  enable  him  to  stop  the  car  or  avoid 
hitting  appellee. 

Appellant's  version  of  the  injury  is  that  he  was  trav- 
eling west  on  this  highway  and  crossed  the  Interurban 
tracks  at  Brady's  ahead  of  the  car;  that  afterwards  he 
passed  a  mule  team  which  had  obstructed  his  view,  and 
that,  after  passing  this  team,  his  car  was  in  the  center  of 
the  pavement,  the  south  wheels  being  about 
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two  and  one-half 
feet  north  of  the  south  line  of  the  pavement;  that  he 
had  no  chains  on  the  tires;  that  he  was  traveling  about 
fifteen  miles  per  hour;  that  he  passed  the  mule  team 
three-quarters  of  a  mile  west  of  Brady's  and  then  saw 
appellee  on  his  bicycle  about  eighteen  inches  north  of  the 
south  line  of  the  pavement;  that  he  continued  his  rate  of 
speed  to  a  point  about  sixty  feet  east  of  appellee;  then 
he  began  slowing  his  engine  a  little  or  slackening  his 
speed;  when  about  thirty  feet  from  appellee  and  his  car, 


going  at  a  rate  of  twelve  to  fifteen  miles  per  hour,  the 
left  rear  tire  on  his  automobile  blew  out.  This  caused 
his  car  to  skid  and  the  rear  wheels  to  slide  to  the  north 
about  two  feet,  and  the  front  wheels  to  slide  or  skid  to 
the  south  an  equal  distance,  so  that  the  car  was  on  an 
angle  northeast  and  facing  southwest,-  as  much  as  would 
be  caused  by  a  skid  or  slide  of  two  feet;  that  he  did  not 
try  to  stop  his  car,  but,  at  once,  with  the  steering  gear, 
turned  the  car  to  the  northwest.  Appellant  states  that 
he  was  watching  appellee  all  the  time,  except  when  he 
was  moving  the  steering  gear,  to  bring  the  car  from  a 
direction  facing  southwesterly  to  a  northwesterly  course, 
to  avoid  striking  appellee.  Appellant  further  states 
that  when  he  had  brought  his  car  to  a  direction  facing 
northwesterly,  he  saw  appellee  crossing  the  pavement  in 
a  northeasterly  direction  and  right  in  front  of  his  car, 
whereupon  appellant  attempted  to,  and  did,  bring  the 
front  of  his  car  to  a  direction  facing  southwesterly  or 
west,  but  too  late  to  avoid  striking  appellee.  Appellant 
at  no  time  applied  his  brakes,  for  the  reason,  as  he  states, 
"to  apply  the  brakes  suddenly  on  an  automobile  was  bad 
driving  and  it  would  naturally  cause  the  car  to  skid." 

Appellant  states  that  the  car,  after  the  tire  blew  out, 
ran 
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a  little  to  the  south,  but  that  he  turned  it,  when  it 
had  gone  about  five  feet;  that  when  he  "got  his  car  right- 
ed," he  then  saw  Prevette  and  he  was  going  across  the 
street;  that  he  cut  to  the  northeast  and  went  a  distance 
of  six,  seven,  maybe  eight  feet.  "My  car  traveled  fifteen 
to  twenty  feet  while  he  was  going  that  distance." 

Appellee  received  a  serious  injury.  The  bone  of  the 
limb  was  broken  and  protruded  through  the  clothing.  He 
was  taken  to  a  hospital  and  attended  by  various  physici- 
ans. One  limb  is  now  one  and  a  half  to  two  inches  short- 
er than  the  other,  and  at  the  time  of  the  trial  was  not 
fully  healed.     By  reason  of  the   injury   appellee,  after 


coming  out  of  the  hospital,  was  on  crutches  for  a  number 
of  months  and  can  now  walk  but  a  short  distance  without 
a  cane.  Since  the  injury  he  has  not  been  able  to  do  any 
work  except  for  a  little  time,  not  over  an  hour  or  so, 
around  his  home.  Appellee  before  the  accident  weighed 
between  140  and  145  pounds,  was  a  strong,  well  man,  and 
his  limbs  of  equal  length,  and  was  employed  as  a  station- 
ary fireman,  under  the  civil  service,  in  one  of  the  build- 
ings of  the  State  University,  at  a  salary  of  $135.00  per 
month,  and  lived  a  little  over  two  miles  east  of  Urbana 
on  the  paved  road;  and  at  the  time  of  his  accident  was  on 
his  way  to  his  home.  Appellee  has  not  had  any  employ- 
ment since  the  date  of  injury  and  now  weighs  130 
pounds.  From  the  evidence,  appellee  is  permanently  in- 
jured. 

The  declaration  contains  three  counts  and  one  addi- 
tional count.  The  first  count  charges  that  appellant 
drove  his  said  automobile  at  such  a  high  and  dangerous 
rate  of  speed,  to  wit,  at  the  rate  of  fifty  miles  per  hour, 
and  did  so  carelessly, 

Page  4 
negligently  and  improperly  drive  and 
manage  said  automobile  that  by  and  through  the  negli- 
gence of  the  defendant  in  that  behalf,  etc. 

The  second  count  is  a  charge  of  general  negligence. 
The  third  count  charges  that  the  said  defendant  did  drive 
said  automobile  at  a  rate  of  speed  greater  than  was  then 
and  there  reasonable  and  proper,  having  regard  to  tha 
traffic  and  use  of  the  way,  and  so  as  to  endanger  the  life 
or  limb  of  others,  and  that  by  and  through  the  negligence 
of  the  defendant  in  that  behalf  in  the  premises  as  above 
stated,  said  automobile  was  then  and  there  carelessly, 
negligently  and  improperly  driven  with  great  force  and 
violence  against,  upon  and  over  the  body  of  him  (the 
plaintiff),  etc. 

The  additional  count  is  substantially  a  charge  of  gen- 
eral negligence  against  the  defendant.     All  of  said  counts 


alleged  that  plaintiff  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  etc. 

There  was  a  trial  by  jury,  a  verdict  for  the  appellee 
in  the  sum  of  $8,000.00,  a  motion  for  a  new  trial,  which 
the  court  below  overruled,  and  entered  judgment  upon 
the  verdict,  and  the  appellant  brings  the  case  to  this 
Court  for  review. 

The  evidence  in  this  case  was  conflicting,  both  as  to 
due  care  on  the  part  of  the  plaintiff  and  negligence  on 
the  part  of  the  defendant.  Due  care  and  caution  on  the 
part  of  plaintiff,  appellee,  may  or  may  not  have  required 
him  to  turn  to  the  right  sooner  than  he  did  attempt  to 
extricate  himself,  from  the  peril  in  which  he  was  placed, 
by  turning  to  the  left,  and  due  care  on  the  part  of  appel- 
lant may  or  may  not  have  required  him  to  turn  to  the 
right  or  upon  the  blowing  out  of  the  tire,  stopped  his  car. 

Appellant  contends  that  the  third  count  of  the  dec- 
laration 
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did  not  state  a  cause  of  action,  and  that  appel- 
lee's third  and  fourth  instructions,  based  thereon,  were 
error  ,and  that  appellee's  seventh  and  tenth  instructions 
were  erroneous — "in  informing  the  jury  that  a  speed  of 
less  than  thirty  miles  an  hour  was  unlawful." 

The  third  count,  in  charging  negligence,  stated  that 
appellant  "drove  his  automobile  at  a  speed  greater  than 
was  then  and  there  reasonable  and  proper,  having  regard 
to  the  traffic  and  use  of  the  way,  and  so  as  to  endanger 
the  life  and  limb  of  others,"  and  "that  by  and  through 
the  negligence  of  the  defendant  in  that  behalf  in  the 
premises  above  stated,  said  automobile  was  then  and 
there  carelessly,  negligently  and  improperly  driven,"  etc. 
Appellant  cites  People  v.  Beak,  291  111.  452  and  Fippenger 
v.  Gloss,  190  111.  App.  239. 

In  the  Beak  case,  the  Court  merely  held  against  the 
contention  of  appellant,  in  that  case,  that  the  Motor  Ve- 
hicle Act  was  unconstitutional,  and  in  the  Fippenger  case 


the  Court  held  that  an  allegation  of  speed,  under  a  vide- 
licet merely,  did  not  warrant  an  instruction  that  a  speed 
of  twenty  miles  per  hour  was  greater  than  was  reason- 
able and  proper.  The  language  of  the  pleading  is  to  be 
taken  most  strongly  against  the  pleader,  and  in  so  con- 
struing the  third  count,  the  only  charge  of  negligence 
therein  is  the  language  quoted  from  Section  22,  Motor 
Vehicle  Act  (1919). 

Appellant's  contention  is  that  any  charge  of  excess- 
ive speed  does  not  charge  negligence  unless  the  rate  of 
speed  charged  is  prima  facie  evidence  of  an  unlawful 
speed  under  Section  22  of  the  Motor  Vehicle  Act  of  1919, 
and  that  the  rates  of  speed  fixed  in  said  section  as  prima 
facie  evidence  of  unlawfulness  are  maximum 
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rates  of  law- 
ful speed.  Section  22  provides:  "No  person  shall  drive 
a  vehicle  of  the  first  division,  as  described  in  section  2 
of  this  act,  upon  any  public  highway  in  this  state  at  a 
speed  greater  than  is  reasonable  and  proper,  having  re- 
gard to  the  traffic  and  the  use  of  the  way,  or  so  as  to  en- 
danger the  life  or  injure  the  property  of  any  person." 
This  clause  is  independent  and  separated  from  the  re- 
mainder of  said  section,  which  follows,  fixing  various 
rates  of  speeds  under  varying  circumstances,  as  constitu- 
ting prima  facie  evidence  of  an  unlawful  speed,  as  above 
described.  Appellee  contends  that  such  rates  of  speed, 
described  in  the  section,  are  merely  to  fix  a  rule  of  evi- 
dence, to  show  prima  facie  that  such  rate  of  speed,  unless 
shown  to  the  contrary,  violated  the  act. 

Appellant  in  his  contention  overlooks  Section  42  of 
the  Motor  Vehicle  Act  (1919),  which  is  a  saving  clause 
as  to  civil  suits  and,  in  the  opinion  of  this  Court,  includes 
a  possibly  new  statutory  definition  of  negligence.  It 
provides  that  nothing  in  the  act  shall  be  construed  to 
curtail  or  abridge  the  right  of  any  person  to  prosecute 
a  civil  action  for  damages,  by  reason  of  injuries  to  per- 


son  or  property  resulting  from  the  negligent  use  of  the 
highways,  etc.  *  *  *  "And  in  any  action  brought  to  re- 
cover for  injury  either  to  person  or  property  caused  by 
running  any  motor  vehicle  at  a  rate  of  speed  greater 
than  is  reasonable  and  proper,  having  regard  for  the 
traffic  and  the  use  of  the  way,  or  so  as  to  endanger  the 
life  or  limb  or  injure  the  property  of  any  person,  the 
plaintiff  shall  be  deemed  to  have  made  out  a  prima  facie 
case  by  showing  the  fact  of  such  injury  and  that  the 
person  driving  such  motor  vehicle  was  at  the  time  of 
such  injury  running  the  same 
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at  a  speed  greater  than 
was  reasonable  and  proper,  having  regard  for  the  traffic 
and  the  use  of  the  way,  or  so  as  to  endanger  the  life  or 
limb  or  injure  the  property  of  any  person." 

These  sections  have  been  passed  on  by  our  courts 
and  do  not  support  appellant's  contention  (People  v. 
Lloyd,  178  111.  App.  66;  Gordon  v.  Stodelman,  202  111. 
App.  255;  Hartje  v.  Rioxley,  235  111.  164).  If  there  had 
been  any  question  about  the  sufficiency  of  the  allegat- 
ions in  the  third  count,  prior  to  that  time,  the  passage 
of  the  Motor  Vehicle  Act  in  1907  rendered  the  charge 
in  the  third  count  and  the  act  described  in  the  first  part 
of  Section  22,  Act  of  1919,  an  act  constituting  negligence 
as  provided  in  section  42  of  the  same  revision.  Sec- 
tions 10  and  18  of  the  Act  of  1907  contained  substantial- 
ly the  provisions  now  contained  in  Sections  22  and  42  of 
the  Act  of  1919.  In  Hartje  v.  IWoxley,  supra,  the  Court 
said  (page  166),  quoting  a  part  of  Section  18  of  the 
Act  of  1907;  "And  in  any  action  brought  to  recover  any 
damages  for  injury  either  to  person  or  property  caused 
by  running  any  motor  vehicle  at  a  greater  rate  of  speed 
than  designated  in  section  10,  the  plaintiff  shall  be 
deemed  to  have  made  out  a  pima  facie  case  by  showing 
the  fact  of  such  injury,  and  that  such  person  or  persons, 
driving  such  motor  vehicle,  was  at  the  time  of  such  in- 


jury  running  the  same  at  a  speed  in  excess  of  that  men- 
tioned in  said  section  10,  or  at  an  unreasonable  rate  of 
speed,  as  set  forth  in  Clause  C  of  said  section.  "And 
the  Court  said:  "The  speed  permitted  by  section  10  in 
that  portion  of  the  City  of  Chicago  where  the  collision 
occurred  cannot,  under  any  circumstances,  exceed  fif- 
teen miles  per  hour.  In  determining  the  highest  law- 
ful rate  the  proviso  to  subsection  C  of  section  10  must 
always  be  given  effect." 
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Subsection  C  of  section  10  then  provided:  "Provid- 
ed, however,  that  nothing  in  this  section  contained  shall 
permit  any  person  to  drive  a  motor  vehicle  at  a  speed 
greater  than  is  reasonable,  having  regard  to  the  traffic 
and  use  of  highways,  or  so  as  to  endanger  the  life  or 
limb  or  injure  the  property  of  any  person." 

The  third  count  of  the  declaration,  in  the  opinion 
of  the  Court,  stated  a  cause  of  action.  The  third,  four- 
th, seventh  and  tenth  instructions,  given  for  appellee 
under  that  count  and  properly  covering  the  questions  of 
proximate  cause  of  injury  did  not  constitute  error,  and 
appellant's  given  instructions  21  and  27,  following  the 
same  construction  of  the  Motor  Vehicle  Act,  are  incon- 
sistent with  this  assignment  of  error  and  appellant  can- 
not, therefore,  complain  of  similar  instructions  given 
for  appellee. 

Appellant  complains  of  appellee's  fifth  instruction. 
This  instruction  informs  the  jury  that  while  the  plain- 
tiff must  prove  his  case  by  a  preponderance  of  the  evi- 
dence, still  the  proof  need  not  be  the  direct  evidence  of 
persons  who  saw  the  occurrrence  sought  to  be  proven, 
but  facts  may  also  be  proven  by  circumstantial  evidence, 
that  is,  by  proof  of  circumstances,  if  any,  such  as  may 
give  rise  to  the  reasonable  inference  in  the  minds  of 
the  jury  of  the  truth  of  the  facts  alleged  in  the  first, 
second  and  third  counts  of  the  declaration  and  the  ad- 
ditional  count,    provided  such     circumstances,   together 


with  all  the  evidence  in  the  case  constitute  a  preponder- 
ance of  the  evidence.  Appellant  cites  Ohio  Bldg.  Vault 
Co.  v.  Industrial  Board,  277  111.  102;  Tuttle  v.  Beltman 

Ry.  Co.  145  111.  App.  50  and  People  v.  Gasner  152  111.  App. 
57. 
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In  the  cases  cited  by  appellant,  the  proof  was  en- 
tirely circumstantial,  while  in  the  case  at  bar  the  proof 
was  direct,  as  well  as  circumstantial.  The  instruction 
as  drawn  does  not  confine  the  jury  to  the  consideration 
of  circumstantial  evidence,  but  says:  "Provided  such 
circumstances  together  with  all  the  evidence  in  the  case 
constitute  a  preponderance  of  the  evidence."  This 
identical  instruction  was  given  in  U.  S.  Brewing  Co.  v. 
Stoltenberg,  211  111.  531,  and  the  Court,  in  commenting 
upon  the  same,  at  page  535,  in  a  case  practically  identi- 
cal to  the  case  at  bar,  holds  that  there  was  no  error  in 
giving  the  instruction. 

Appellant  complains  of  the  ninth  and  fourteenth 
instruction  given  on  behalf  of  appellee.  Instruction 
number  nine,  which  is  not  a  peremptory  instruction, 
"informs  the  jury  that  if  they  believe  from  a  preponder- 
ance of  the  evidence  and  the  instructions  of  the  Court 
in  this  case  that  the  plaintiff  is  entitled  to  recover" — 
then  instructs  the  jury  as  to  what  facts  may  be  taken 
into  consideration  in  arriving  at  the  verdict,  such  as 
pain,  suffering,  etc.,  and  that  the  plaintiff  does  not  have 
to  prove  his  particular  damage  in  dollars  and  cents.  In- 
struction number  fourteen  does  not  seem  to  contain  the 
language  which  appellant  criticizes.  It  is  not  a  perem- 
ptory instruction  and  advising  the  jury  how  to  arrive  at 
compensation,  says:  "And  you  may  find  for  him  such  sum 
as  in  the  judgment  of  the  jury,  under  the  evidence  and 
the  instructions  of  the  Court  in  this  cause,  will  be  a 
fair  compensation,"  etc.  The  point  made  on  instruction 
number  nine  in  appellant's  brief  is  based  upon  Lundon 
v.  The  City  of  Chicago,  83  111.  App.  209  and  Cranz  v.  The- 


iben  15  111.  App.  484.     The  criticized  instruction,  in  both 
cases,  were  peremptory 
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instructions  and  while  the  form 
was  condemned  it  is  not  pointed  out  that  the  Court  in 
either  case  reversed  the  judgment  upon  that  point.  In 
the  Cranz  case  the  instruction  as  given  was  condemned 
by  the  Court  and  the  case  reversed  for  other  substan- 
tial errors  occurring  upon  the  trial.  In  the  Lundon 
case  the  Court  discussed  the  giving  of  the  instruction 
and  criticized  it,  but  reversed  the  case  upon  the  giving 
of  other  instructions  which  the  Court  said  were  clearly 
erroneous. 

In  Brennan  v.  City  of  Streator,  168  111.  App.  at  page 
139,  the  Court  held:  "The  eighth  instruction,  on  the 
measure  of  damages,  is  objected  to  on  the  ground  that 
when  it  uses  the  words  'under  all  the  evidence  and  in- 
structions of  the  Court  in  this  case,'  it  thereby  authori- 
zes the  jury  to  find  the  facts  from  the  instructions. 
This  contention  we  consider  unsound.  This  instruction 
in  substantially  these  words  has  been  approved  in  many 
cases,  including  Cicero  St.  Railway  Company  v.  Brown, 
193  111.  274;  National  Enameling  Co.  v.  McCorkle,  219 
111.  557  and  Donk  Bros.  Coal  Co.  v.  Thil,  228  1111.  233." 

The  instructions,  neither  of  them  being  peremptory 
but  merely  stating  the  rule  as  to  the  measure  of  dama- 
ges, could  not  have  influenced  the  jury  in  any  manner  as 
to  any  finding  of  fact,  and,  in  the  opinion  of  the  Court, 
did  not  constitute  error  in  this  case. 

Appellant  complains  as  to  rulings  upon  evidence 
that  the  Court  permitted  the  plaintiff  to  show  that  Dr. 
Brewer  had  passed  the  Interurban  car  twice  between 
Brady's  crossing  and  the  County  Farm,  but  that  the 
Court  refused  to  let  appellant  establish  on  cross  exam- 
ination of  the  motorman  and  the  conductor  that  the 
Interurban  car  at  no  place  between  the  three  stops 
which  it  had  made,  had 
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gone  at  a  higher  rate  of  speed 
than  twenty  miles  per  hour.  Complaint  is  also  made 
by  appellant  that  the  Court  permitted  the  conductor 
and  the  motorman  to  testify  that  they  had  noticed  Dr. 
Brewer's  car  skid  on  the  pavement  about  a  mile  from 
the  scene  of  the  accident.  The  conductor,  H.  T.  Blair, 
testified  that  he  saw  Dr.  Brewer's  car  skid  a  little  bit 
between  Smith's  crossing  and  Brady's.  This  would  be 
three-quarters  of  a  mile  from  the  scene  of  the  accident 
and  the  motorman  Carrington  was  permitted  to  testify 
that  he  saw  the  car  swerve  a  little  at  Brady's  crossing. 
This  was  a  mile  from  the  scene  of  the  accident.  After- 
wards, when  defendant  had  about  concluded  his  evi- 
dence, the  Court  excluded  the  testimony  of  the  witness 
Carrington  with  regard  to  the  car  "swerving  a  little" 
when  it  went  over  the  crossing,  but  the  Court  left  the 
evidence  of  the  conductor  Blair,  that  the  car  skidded  a 
little  bit  at  one  time  between  Smith's  and  Brady's  cross- 
ing, stand  and  be  considered  by  the  jury.  The  motion 
to  exclude  this  evidence  was  overruled. 

On  the  trial  of  the  case,  the  only  testimony  as  to 
the  speed  of  Dr.  Brewer's  car  was  given  by  the  defen- 
dant himself  and  the  conductor  on  the  Interurban  car, 
who  testified  for  appellee.  It  is  urged  as  error  that  in- 
asmuch as  appellant's  car  and  the  Interurban  car  had 
traveled  a  considerable  distance  nearly  together,  that 
the  rate  of  speed  of  the  Interurban  car  would  have  had 
some  bearing  or  tended  to  show  to  some  extent  the 
speed  of  appellant's  car,  and  we  can  see  no  reason  for 
excluding  that  testimony  and  not  excluding  also  the  tes- 
timony of  the  conductor,  Blair,  as  to  the  car  skidding. 

It  was  shown  on  the  trial  of  the  case  that  the  ap- 
pellant had 
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employed  different  physicians  to  attend  up< 

on  appellee  and  treat  him  for  his  injuries,  and  appellant 

contends  that  he  had  employed  the  services  of  all  of  the 

physicians  who  attended  upon  appellee,  and  that  appel- 


lee  was  not  obligated  or  liable  to  pay  for  any  of  such 
services.  Dr.  McKinney  was  one  of  the  physicians  who 
attended  upon  appellee  and  was  produced  as  a  witness 
by  appellee.  On  cross  examination  Dr.  McKinney  was 
asked  by  whom  he  was  employed  "to  render  these  ser- 
vices. Again,  he  was  asked  who  talked  with  him  about 
attending  Wesley  Prevette,  and  again:  Q.  "You  never 
had  any  talk  with  Wesley  Prevette  about  waiting  on 
him,  did  you?"  and  other  questions  were  asked  by  appel- 
lant, seeking  to  elicit  information  from  Dr.  McKinney 
as  to  his  employment  and  upon  whom  was  the  liability 
for  the  payment  of  any  services  performed  in  behalf  of 
appellee.  To  all  of  these  questions  the  Court  sustained 
an  objection  on  the  ground  that  it  was  not  cross  exam- 
ination, and  later  the  Court  took  the  ruling  under  ad- 
visement and  in  the  middle  of  defendant's  case  Dr.  Mc- 
Kinney was  recalled  by  the  Court  for  cross  examinat- 
ion, and  testified  that  he  had  rendered  services  to  Mr. 
Prevette  at  Dr.  Brewer's  request;  that  he  was  never  re- 
quested to  render  services  by  Wesley  Prevette;  that  he 
did  have  a  conversation  with  Dr.  Brewer  about  the  per- 
formance of  the  service  before  the  services  were  ren- 
dered. The  witness  was  acked  to  state  what  the  con- 
versation was,  and  upon  different  questions  of  that  pur- 
port, objections  were  made  by  appellee  and  sustained  by 
the  court,  and  witness  was  only  permitted  to  state  that 
he  had  had  a  conversation,  without  being  permitted  in 
any  manner  to  give  the  substance  of  the  conversation. 

Appellant  asked  the  Court  to  give  instruction  num- 
ber 5,  which  was  as  follows: 
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"The  Court  instructs  the  jury  that  you  have  no  right 
to  consider  any  evidence  in  this  case  which  has  been  in- 
troduced as  to  the  amount  of  charges  made  by  Dr.  Mc< 
Kinney  for  the  services  rendered  and  testified  to  by  him 
in  fixing  any  damages  which  you  might  allow  the  plain- 
tiff in  this  case."  This  instruction  was  refused.  In 
this,  it  is  the  opinion  of  this  Court  that  it  was  error  and 


that  appellant  should  be  afforded  the  widest  opportunity 
to  cross  examine  the  witness  as  to  all  conversations 
with  either  of  the  parties  to  this  suit  touching  the  ques- 
tion of  his  employment  and  as  to  the  liability  for  the 
performance  of  the  services. 

In  the  instructions  given  the  jury  were  not  advised 
that  all  of  the  instructions  were  to  be  taken  and  con- 
sidered as  a  series  and  together.  There  was  no  instru- 
ction given  specifically  defining  what  constituted  due 
care  and  caution  on  the  part  of  appellee  for  his  own 
safety. 

The  defendant  offered  instruction  Number  6,  which 
is  as  follows:  "The  Court  instructs  the  jury  that  the 
plaintiff  can  not  recover  of  the  defendant  in  this  case 
under  either  the  first,  second  or  third  counts  of  his  dec- 
laration, or  the  additional  count  later  filed  thereto, 
without  proof  that  the  plaintiff  exercised  due  care  and 
caution  for  his  own  safety;  that  is,  such  care  as  an  or- 
dinarily prudent  person  would  have  exercised  under  the 
same  circumstances,  and  if  the  proof  fails  to  establish 
that  fact,  you  can  not  find  for  the  plaintiff  under  either 
of  said  counts,  but  your  verdict  in  such  case  should  be 
not  guilty."  It  is  true  that  in  other  instructions  the 
jury  were  advised  that  the  appellee  was  required  to 
show  due  care  on  his  part  before  appellee  could  recover, 
but  in  none  of  the  instructions  were  the  jury  advised  as 
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to  what  constituted  such  due  care  and  caution  on  ap- 
pellee's behalf. 

Some  criticism  is  further  directed  against  appellee's 
instruction  Number  6,  the  same  being  a  separate  in- 
struction and  in  which  the  jury  were  advised:  "If  you 
further  believe  from  the  preponderance  of  the  evidence 
that  such  act  was  negligence  on  the  part  of  the  defen- 
ant,  as  charged  in  the  aforesaid  counts  of  the  declara- 
tion" without  informing  the  jury  what  negligence  was 
charged  in  said  counts  thereby,  in  that  instruction,  leav- 
ing the  jury  to  determine  of  its  own  accord  what  con- 


stituted  negligence. 

There  were  other  instructions  which  properly  de- 
fined negligence  on  the  part  of  the  defendant,  but  it  is 
insisted  by  appellant  that  the  jury,  following  this  in- 
struction, separated  from  the  other  instructions,  might 
well  conclude  from  their  own  opinion  whether  the  act 
was  negligent  or  not. 

The  evidence  in  this  case  was  very  close,  both  on 
the  question  of  appellee's  due  care  and  caution  for  his 
own  safety,  as  well  as  to  the  negligence  of  the  defen- 
dant, and  in  such  case  it  is  the  rule  that  the  jury  should 
be  properly  instructed  and  the  rulings  on  evidence  free 
from  error.  Upon  a  reconsideration  of  the  case,  it  is 
the  conclusion  of  this  Court  that  the  judgment  and  ver- 
dict of  the  lower  court  should  be  reversed  and  the  cause 
submitted  to  another  jury. 

Reversed  and  remanded. 
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General  No.  7572  Agenda  No.  53 

April  Term,  A.  D.  1923 

Old  Colony  Life  Insurance  Company,  Appellee 

vs. 

Harriet  J.  Hickman,  et  al.,  Appellants 

Appeal  from  the  Circuit  Court  of  the  County  of  Sanga- 

m°"'      2rr  I  \,  642 

SHURTLEFF.  J.  /C'    < 

This  is  an  appeal  from  the  Sangamon  County  Circuit 
Court  from  a  decree  upholding  appellee's  bill  of  inter- 
pleader and  dismissing  appellant's  cross  bill  for  want  of 
equity. 

Appellee  filed  a  bill  of  interpleader,  setting  out  that 
on  May  15,  1895,  Richard  T.  Hickman  made  application 
to  the  Knights  of  the  Globe  Mutual  Benefit  Association 
for  a  certificate  of  membership  therein  for  $3000,  and 
that  the  same  was  accepted  and  a  certificate  dated  May 
24,  1895,  issued  to  him,  payable  to  Harriet  J.  Hickman, 
his  wife;  that  afterwards  said  association  issued  to  him 
a  $2000  certificate  in  exchange  for  the  original  certific- 
ate; that  in  1904  the  Cosmopolitan  Life  Insurance  Assoc- 
iation took  over  the  membership  of  the  said  Knights 
of  the  Globe  Mutual  Benefit  Association;  that  afterwards, 
pursuant  to  a  contract  of  re-insurance  or  merger  between  . 
said  Cosmopolitan  Life  Insurance  Company  and  appellee, 
the  contracts  of  said  Cosmopolitan  Company  were  taken 
over  and  assumed  by  appellee,  said  contract  of  re-insur- 
ance being  effective  September  9,  1909;  that  on  May  25, 
1911,  appellee  issued  to  said  Hickman  its  policy  with  a 
"rider"  thereon  attached,  payable  to  John  A.  Neu  in  the 
sum  of  $1500  with  interest  from  October  15, 
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-  1904,  the  bal- 
ance being  payable  to  said  Harriet  J-  Hickman. 

It  further  appears  from  the  pleadings  and  master's 
report,  that  in  1917  the  insured  elected  to  pay  premiums, 
therein  provided,  quarterly  and  continued  to  pay  the 
same  until  February  25,  1918,  but  failed  to  pay  the  quar- 
terly premium  clue    on  that  date    within  the  period    of 


thirty  days  grace,  provided  in  said  policy.  It  appears 
that  on  April  4,  1918,  appellee  received  at  its  General  Of- 
fice at  Chicago  the  check  of  John  A.  Neu,  dated  March 
24,  1918,  for  $36.44  in  an  envelope  post  marked  at  Spring- 
field, Illinois,  April  3,  1918,  but  appellee  refused  the  check 
and  returned  it  to  Neu  and  afterwards  the  insured  pres- 
ented his  application  for  reinstatement  to  appellee  Com- 
pany, but  appellee  refused  to  reinstate  him.  The  insur- 
ed, Hickman,  died  January  28,  1921,  and  satisfactory 
proofs  of  death  were  furnished  to  appellee.  It  appears 
that  after  the  death  of  Hickman  suits  were  commenced, 
one  by  Neu  and  one  by  the  beneficiary,  to  recover  upon 
this  policy.  The  appellee  filed  this  bill  under  the  "Paid- 
up  Insurance"  and  "Non-forfeiture"  clauses  of  the  policy, 
alleging  that  it,  appellee,  had  in  its  possession  $434.46  of 
paid-up  insurance  to  be  distributed  under  said  contract 
and  calling  upon  Neu  and  the  beneficiary  to  contest  their 
claims  in  this  suit.  Attached  to  and  a  part  of  the  con- 
tract of  insurance,  was  a  table  of  policy  values,  as  follows: 
"For  the  years  specified  the  values  specified  are  as 
follows,  as  to  loan  during  year,  as  to  others  at  end  of 
year. 

Guaranteed  Guaranteed  Extended  Term 

Cash  or  Paid-up  Insurance 

Year  Loan  Value      Insurance       Years       Months      Days 

3  $112.00         $lSS-00  17 

4  180.00  282.00  2  4 

5  252.00  378.00  2  11 

6  316.00  466.00  3  5 

7  382.00  552.00  3  9 

8  448.00  634^00  4 
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After  twenty  years  the  value  applicable  shall  be  the 
reserve  less  2*  per  cent  thereof." 

The  contract  contained  the  usual,  statutory  provis- 
ions, in  effect,  after  the  payment  of  premiums  for  the 
full  period  of  three  years  as  to  "Cash  or  Loan  Value,"— 
"Cash  Surrender"  value,— "Paid-up  Insurance,"— "Ex- 
tended Insurance," — "Options," — "Non-Forfeiture"  clau- 
ses and  "Indebtedness."     As  to  "Paid-up  Insurance"  the 


contract  provided:  After  three  full  years  premiums 
shall  have  been  paid,  provided  policy  shall  then  be  in 
force  and  shall  not  have  been  previously  endorsed  for  ex- 
tended insurance  or  surrendered  for  cash,  and  provided 
application  shall  be  made  to  the  Company  in  writing,  the 
Company  will,  subject  to  the  provisions  of  this  policy  un- 
der the  paragraph  headed  Indebtedness,  endorse  upon 
the  policy  in  full  settlement  of  all  claims  thereon  an 
agreement  for  paid-up  life  insurance  to  the  amount 
shown  for  the  current  policy  year  in  the  table  of  values 
above  without  further  payment  of  premium,  but  other- 
wise subject  to  the  conditions  of  this  policy. 

As  to  "Extended  Insurance"  the  contract  provided: 
"After  three  full  years  premiums  shall  have  been  paid, 
provided  policy  shall  then  be  in  force  and  paid-up  insur- 
ance shall  not  have  been  substituted  therefor,  automat- 
ically or  by  endorsement,  and  provided  application  shall 
be  made  to  the  Company  in  writing,  the  Company  will, 
subject  to  the  provisions  of  this  policy  under  the  para- 
graph headed  Indebtedness,  endorse  upon  the  policy  in 
full  settlement  of  all  claims  thereon,  an  agreement  for 
paid-up  term  insurance  for  the  amount  of  this  policy  and 
for  the  term  shown  for  the  current  policy  year  in  the 
table  of  values  above  shown  without  further  payment  of 
premiums  and  without  right  to  loan  or  cash  values  sub- 
ject to  the  conditions  of  this  policy.  If  this 
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privilege  be  avail- 
ed of  after  default,  the  term  of  extended  insurance 
shall  be  reckoned  from  the  first  day  of  the  month  of 
grace. 

In  the  "Non-Forfeiture"  clause,  it  was  provided  that 
upon  failure  to  pay  premiums  after  the  policy  had  been 
in  force  three  years,  "insured  shall  nevertheless  be  en- 
titled to  the  value  of  this  policy  as  specified  above,  sub- 
ject to  the  provisions  of  the  paragraph  headed  Indebted- 
ness, and  may  have  the  benefit,  as  if  there  had  been  no 
default,  of  the  paragraphs  above,  headed  as  follows:  (a) 
Loans,  (b)  Cash  Surrender,  (c)  Paid-up  Insurance,  (d) 
Extended  Insurance."     It  was  further  provided  that  if 


election  was  not  made  by  the  insured  within  the  period 
of  grace,  the  provision  for  paid-up  insurance  shall  auto- 
matically apply  and  the  appellee  shall  therafter  be  liable 
for  paid-up  insurance  to  such  an  amount  as  the  valuation, 
on  the  basis  stated  under  the  clause  headed  "Valuation" 
will  purchase,  first  charging  against  such  valuation  any 
indebtedness  against  it. 

Under  the  heading  "Options"  it  was  provided  that 
the  insured,  in  exercising  options,  should  do  so  in  writing, 
the  same  to  be  filed  with  the  company  and  to  be  joined 
in  by  the  beneficiary  and  assignee,  if  any.  The  contract 
provided  for  the  deduction  of  any  indebtedness,  secured 
by  the  policy,  to  appellee,  including  any  balance  of  the 
current  year's  premium  remaining  unpaid,  and  "In  case 
of  paid-up  insurance  any  existing  indebtedness  shall  be 
deducted  from  the  amount  applicable  to  purchase  such 
paid-up  insurance.  In  the  case  of  extended  insurance 
any  existing  indebtedness  shall  be  applied  to  reduce  the 
term  of  such  extension-  But  no  failure  to  repay  any  ad- 
vance or  loan,  or  pay  the  interest  thereon,  shall  void  this 
policy  while  the  total  indebtedness  thereon  is  less  than 
the  loan  value  thereof." 
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The  insured  was  permitted  thirty  days  grace  in  the 
payment  of  premiums  and  all  of  the  foregoing  provisions 
were  contained  in  the  general  printed  portions  of  the  pol- 
icy of  insurance. 

Attached  to  the  contract,  in  the  form  of  a  "rider," 
in  type-writing,  signed  by  appellee,  is  a  separate  agree- 
ment providing:  "Viz:  John  A.  Neu,  creditor  of  the  in- 
sured, if  living  at  such  time,  otherwise  to  the  executors, 
administrators  or  assigns  of  such  creditor,  out  of  the 
amount  the  Association  is  then  liable  to  pay  on  this  policy 
the  sum  of  $1,500.00  which  the  insured  hereby  acknow- 
ledges to  be  due  and  owing  to  the  creditor,  together 
with  lawful  interest  thereon  according  to  the  laws  of  the 
State  of  Illinois  from  October  15,  1904,  the  date  of  this 
policy  until  paid,  and  all  premiums  advanced  by  the  cred- 
itor or  by  his  executors,  administrators  or  assigns,  on  this 
policy  with  six  per  cent  annum  simple  interest  thereon 


■ 


from  the  date  of  advancement  of  such  premiums  to  the 
date  of  the  payment  of  the  loss  under  this  policy.  It  is 
expressly  agreed  that  none  of  the  privileges  of  cash  sur- 
render, surplus  or  paid-up  insurance  shall  be  granted  ex- 
cept by  the  mutual  consent  in  writing  of  the  insured  and 
said  creditor,  his  executors,  administrators  or  assigns, 
subject  to  the  approval  of  the  Association,  nor  can  a 
change  of  beneficiary  be  made  by  the  insured  which 
would  in  any  way  affect  the  interest  of  said  creditor  here- 
in, and  the  conditions  and  privileges  of  this  contract  are 
hereby  modified  in  accordance  herewith.  The  balance  of 
the  benefits  under  this  policy  shall  be  payable  to  HAR- 
RIET J.  HICKMAN,  wife  of  the  insured,  if  living  at  such 
time,  otherwise  to  the  Executors,  Administrators  or  as- 
signs of  the  insured. 

In  the  event  of  the  payment  of  the  creditor's  claim 
during  the  life  of  the  insured  with  a  return  of  premiums 
advanced,  with  interest, 

Page  5 
the  creditor's  interest  in  this  policy 
shall  cease  and  the  whole  death  benefits  shall  be  payable 
to  the  beneficiary  of  the  insured  last  designated. 

By  accepting  this  policy  it  is  agreed  by  the  insured 
and  all  persons  who  have,  or  who  may  hereafter  acquire 
any  interest  in  this  policy,  that  this  Rider  shall  be  and  is 
attached  to  this  policy  at  the  time  of  the  issuance,  and 
before  the  delivery  thereof,  and  shall  be  and  is  a  part  of 
the  original  contract  or  policy  and  shall  be  read  in  con- 
nection therewith  the  same  as  if  these  provisions  and 
conditions  were  recited  at  length  in  the  body  of  the  pol- 
icy, and  is  accepted  as  such  by  the  insured  and  all  per- 
sons who  have  or  who  may  hereafter  acquire  any  interest 
in  this  policy." 

On  the  hearing  proof  was  presented  by  appellants 
showing  that  from  1904  to  1917  the  premiums,  during 
two-thirds  of  the  time,  were  not  paid  promptly  when  due, 
and  between  December,  1909,  and  December,  1917,  the 
premiums  were  paid  by  the  insured  and  accepted  by  ap- 
pellee, after  the  period  of  grace  had  expired  and  at  times 
such  deferred  payments  being  made  six  to  ten  days  after 


. 


' 


the  expiration  of  thirty  days.  In  September,  1917,  the 
premium  was  paid  and  accepted  thirty-four  days  after 
due  and  in  December,  1917,  thirty-six  days  after  due. 
No  interest  charge  for  deferred  payments  was  ever  made 
and  no  forfeiture  or  default  claimed.  The  annual  pre- 
mium on  this  policy  was  $137.52,  and,  under  the  option, 
was  being  paid  quarterly  at  the  rate  of  $36.44  per  quar- 
ter, the  year  ending  on  May  25th  of  each  year  and  the 
premium  being  paid  in  advance.  There  is  evidence  that 
appellee,  in  taking  over  the  policies  of  the  Cosmopolitan 
Company  took  over  a  fund  of  about  sixty  thousand  dol- 
lars, accumulated  from  the  premiums  paid  upon  such  pol- 
icies, but  the  nature  and  number  of  such  policies  are  not 
shown  and  it 
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is  not  made  clear  just  what  equity  appel- 
lant found  upon  the  existence  of  this  fund  in  appellee's 
hands. 

Appellants  answered  the  interpleader  bill  and  pres^ 
ented,  by  leave  of  court,  a  cross  bill,  praying  for  affirm- 
ative relief,  the  payment  in  full  of  the  policy  of  insurance, 
with  interest  from  the  date  of  delivery  of  proofs  of 
death.  The  cause  was  submitted  to  a  master  and  there 
was  oral  testimony  taken  upon  the  issue  of  waiver,  but 
outside  of  the  issue  of  waiver  the  issues  raised  by  the 
pleadings  are  all  legal  issues,  arising  upon  a  construction 
of  the  contract  between  the  parties.  There  was  a  find- 
ing and  decree  sustaining  appellee's  interpleader  bill  and 
finding  that  the  appellee  should  pay  into  court  the  sum  of 
$434.46  as  paid-up  insurance  for  appellant  Neu,  and  that 
appellee  (Old  Colony  Company)  should  pay  the  costs  of 
the  suit.  Appellee  excepted  to  that  part  of  the  decree, 
charging  it  with  the  costs  of  suit,  but  has  made  no  assign- 
ment of  error;  and  this  question  is  therefore  not  properly 
before  this  court  for  review- 
Appellee  contends  that  under  the  contract  of  re-in- 
surance made  between  the  Cosmopolitan  Association  and 
appellee  September  9,  1909,  to  any  convertible  term  pol- 
icy and  other  policy  issued  in  succession  thereto,  by  ap- 
pellee, appellee  had  the  right  to  attach  a  lien  equal  to  ten 


per  cent  of  one  annual  term  permium  per  annum  for  a 
period  not  to  exceed  ten  years  from  the  date  of  the  con- 
vertible term  policy.     This  agree- 
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ment  to  be  in  lieu  of 
the  policy  holder  taking  a  new  medical  examination,  and 
in  arriving  at  the  total  of  paid-up  insurance  in  this  case 
appellee  has  deducted  this  lieu  indebtedness  and  other 
charges  provided  by  law  from  the  gross  reserve  that  is 
computed  upon  the  policy,  namely,  $530.50,  to  arrive  at 
the  amount  of  the  paid-up  insurance,  $434.46.  A  great 
many  pages  in  brief  and  argument  are  devoted  to  the 
legality  of  this  lien  indebtedness  and  likewise  much  space 
is  devoted  to  general  questions  of  life  insurance  and  in 
fact  the  field  of  life  insurance,  from  the  actuary  stand- 
point, is  pretty  well  covered  with  cases  cited,  much  of 
which,  in  the  view  we  have  arrived  at,  is  immaterial  to  a 
decision  in  this  case. 

It  is  first  contended  by  appellants  that  in  this  case, 
in  v/hich  there  is  a  dispute  between  the  parties  as  to  the 
amount  of  appellee's  indebtedness,  a  bill  of  interpleader 
will  not  lie,  and  that  the  appellants  are  entited  to  a  com- 
mon law  trial  by  jury  on  the  issue  of  waiver  in  this  case. 
Cases  are  cited  that  seem  to  support  appellant's  conten- 
tion,  but  inasmuch  as  appellants  have  answered  the  bill 
and  by  leave  of  court  presented  their  cross  bill,  submit- 
ting the  whole  controvesy  to  a  court  of  equity  and  issues 
having  been  made  on  both  bill  and  cross  bill,  and  findings 
and  a  decree  entered,  it  is  now  too  late  for  either  party 
to  suggest,  in  a  case  of  this  kind,  that  the  court,  of  their 
own  selection,  was  without  jurisdiction  to  hear  the  case. 
Appellants  next  contend  that  by  the  course  and  man- 
ner of  paying  premiums  to  appellee,  usually  after  the 
dates  they  became  due  and  many  times  after  the  day  of 
grace,  and  the  same  having  been  accepted  by  appellee, 
with     no     interest     charge,     and     with     no    suggestion 
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of  default,  forfeiture  or  lapse,  that  thereby  the  date  of 
payment  or  the  day    of  grace,  was  moved     forward  by 
such  practice  and  custom  and    that  appellee    was  in  no 


position  to  declare  a  default  or  lapse  of  said  policy,  with- 
out notice  to  the  insured  or  Neu.  In  fact,  it  appears 
that  the  premium  due  November  25,  1917,  was  not  paid 
until  December  31st  following,  and  the  premium  due 
August  25,  1917,  was  not  paid  until  September  28th  fol- 
lowing, and  periodically  through  the  years  at  least  twice 
a  year  the  payments  had  been  deferred  over  the  grace 
date  and  had  been  accepted  and  applied  by  appellee, 
without  any  complaint,  so  far  as  this  record  shows,  to 
the  insured  or  Neu. 

It  has  been  held  that  if  the  parties  of  the  company 
and  its  course  of  dealings  with  the  insured  and  others 
known  to  the  insured,  has  been  such  as  to  induce  a  belief 
that  so  much  of  the  contract  as  provides  for  a  forfeiture 
in  a  certain  event  will  not  be  insisted  on,  the  company 
will  not  be  allowed  to  set  up  such  forfeiture,  as  against 
one  in  whom  their  conduct  has  induced  such  belief-  May 
on  Insurance,  sec.  361;  Chicago  Life  Insurance  Co.  v.  War- 
ner,, 80  111.  413;  Aetna  Life  Ins.  Co.  v.  Sanford  98  111.  App. 
383;  Balluh  v.  Peoria  Life  Association  159  111-  App.  230; 
Adam  v.  The  Columbian  Nat.  Life  Ins.  Co.  218  111.  App. 
61;  Metropolitan  Accident  Ass'n.  v.  Windover  137  111.  417- 
In  the  last  case  cited  it  was  held  that:  "A  forfeiture  of 
this  character  is  a  matter  of  strict  legal  right  and  the  de- 
fendant, in  order  to  assert  it,  must  abide  inflexibly  by 
the  terms  of  the  contract." 

Appellee,  at  no  time  until  April  4,  1918,  abided  in- 
flexibly or  otherwise  by  this  term  or  clause  of  the  con- 
tract. Appellee  presents  the  fact  that  in  the  policy  of 
1910,  to  which  the  "Rider"  is  attached,  in  fine  print,  as 
the  photograph  in  the  record  shows, 
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not  in  the  body  of 
the  contract  proper  but  in  the  midst  of  display,  the 
words:  "Old  Colony  Life"  above  and  "Insurance  Com- 
pany" beneath,  taking  up  about  one-third  of  a  page,  and 
in  the  center,  surrounded  by  beautiful  groves  and  mov- 
ing figures,  in  small  pica  type  is  a  notice  as  follows: 
"Notice 

Premiums  on  this  policy  No.  7812  must  be  paid  as 


' 


provided  for  in  the  ploicy  and  may  be  made,  at  the  op- 
tion of  the  insured,  at  the  following  rates:  annually 
$63.12,  semi-annually  $43.22,  quarterly  $22.02,  monthly 
$7.62- 

Be  sure  to  have  premium  paid  on  or  before  the  date 
they  are  due." 

The  last  clause  is  not  in  large  bold  type  as  set  out 
in  counsel's  brief,  but  uniform  in  size  with  the  other 
part  of  the  notice.  It  does  not  purport  to  be  a  part  of 
the  policy  but  a  notice  as  to  a  clause  in  the  policy.  The 
only  purpose  of  inserting  such  a  notice  is  because  it  is 
known  by  all  men  that  the  ordinary  person  is  prone  to 
oversight  and  neglect  in  such  matters  and  usually  insur- 
ance companies  send  advance  notices  by  mail,  of  prem- 
ium dues.  The  notice  shown  does  not  advise  the  insured 
when  his  policy  will  lapse,  but  of  the  due  date  of  the  pre- 
mium only,  and  appellee  cannot  rely  on  this  notice,  which 
the  appellee  itself,  time  and  time  again,  during  the  years 
from  1909  to  1918,  had  rendered  nugatory. 

If  there  was  any  question  about  the  law,  as  applied 
to  this  situation,  appellee's  brief  fully  supplies  the  com- 
plements in  the  cases  cited:  Thompson  v.  Fidelity  Life 
Ins.  Co.  92  S.  W-  (Tenn.)  1098,  6  E.  R.  A.  1041;  Grossman 
v.  Mass.  Ben.  Ass'n.  143  Mass.  435,  9  N.  E.  753;  U-  S.  Life 
Ins.  Co.  v.  Ross,  159  111-  476; 
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Hensel  v.  Capital  Fire  Stock  Ins. 
Co.  219  111.  App.  77;  and  Globe  Mutual  Life  Ins.  Co.  v 
Wolf,  95  U.  S.  326. 

It  may  be  that  a  different  rule  might  be  followed  in 
a  court  of  law,  but  appellee,  having  submitted  this  cause 
to  a  court  of  equity,  it  is  the  opinion  of  this  court,  taking 
into  consideration  the  manner  that  premiums  had  been 
paid  and  accepted  from  1910  to  1918,  that  when  appellee 
received  the  check  on  April  4,  1918,  for  the  premium 
due  February  25,  1918,  and  upon  which  the  last  day  of 
grace  was  March  27,  1918,  it  was  not  equity  and  good  con- 
science for  appellee  to  refuse  the  check  and  lapse  the 
policy.  Appellee  had  waived  the  right  to  adopt  that 
course. 


■ 


Appellees  insist  that  the  policy  had  lapsed  because 
the  insured,  about  the  middle  of  April,  1918,  filed  a  pet- 
ition for  reinstatement,  but  it  is  shown  by  the  testimony 
of  Neu  that  this  petition  was  forwarded  by  the  insured 
and  Neu  fully  relying  upon  the  reprenentations  of  the 
appellee  that  the  policy  had  elapsed.  No  consideration 
was  paid  for  this  position  taken  by  the  insured,  and  at 
most  it  could  only  amount  to  a  minor  evidentiary  admis- 
sion induced  by  appellee,  that  the  appellee  had  not 
waived  the  prompt  payment  of  dues. 

It  is  lastly  contended  by  appellees,  that  the  constru- 
ction given  to  the  policy' and  "rider"  attached,  that  up- 
on default  paid-up  insurance  became  operative  automat- 
ically under  the  terms  of  the  policy,  was  error  and  in 
violation  of  the  terms  of  the  "rider"  contract.  Under 
the  terms  of  the  policy,  without  the  "rider"  clause,  after 
the  payment  of  premiums  three  full  years,  the  insured 
had  certain  options  and  rights  to  convert  his  policy  and 
valuation  fund  into  a  loan,  cash,  paid-up  insurance,  or  ex- 
tended 
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insurance,  and  in  case  of  default  the  insured 
could  exercise  this  option  any  time  before  the  final  day 
of  grace,  thirty  days  after  due  date  of  premium.  The 
printed  form  of  policy  provided  that  in  case  the  insured 
failed  to  exercise  the  option,  the  provision  for  paid-up  in- 
surance should  automatically  apply.  But  in  this  case  the 
creditor,  Neu,  was  a  party  to  this  insurance  contract  from 
1904  down,  and  this  "rider"  contract,  a  tripartite  agree- 
ment, between  appellee,  Neu  and  the  insured,  had  been 
attached  to  and  formed  a  part  of  each  policy  issued  to 
insured.  It  was  an  original  agreement  and  so  termed 
in  the  policy.  It  was  entered  into  for  the  purpose  of  se- 
curing Neu's  debt.  In  this  rider  agreement,  it  was  "ex- 
pressly agreed  that  none  of  the  privileges  of  cash  surren- 
der, surplus  or  paid-up  insurance  shall  be  granted,  except 
by  the  mutual  consent  in  wrtiing  of  the  insured,  said 
creditor  (executors,  etc.)  subject  to  the  approval  of  the 
association,  etc.  (appellee)." 

The  terms  of  the  "rider"  contract  are  diametrically 


opposed  to  the  provision  for  automatic  paid-up  insurance, 
in  case  of  failure  to  select,  and  the  typewritten,  specialy 
prepared  "rider"  must  prevail  over  the  printed  form 
provisions  of  the  contract.  Express  Co.  v.  Pickney,  29 
111.  392;  Summers  v.  Hibbard,  153  id.  102;  White  and 
Gleason  v.  Chicago,  188  id.  392;  Chicago  v.  Weir,  165  id. 
582;  Loveless  v.  Thomas,  152  id.  479;  Elliott  on  Contracts 
Vol.  2,  sec.  1525. 

The  effect  of  the  special  contract  was  to  entirely 
wipe  out  and  cancel  the  provision  for  automatic  paid-up 
insurance  in  any  event.  The  exact  wording  of  the 
"rider"  is:  "and  the  conditions  and  privileges  of  this  con- 
tract," (meaning  the  insurance  policy)  "are  hereby  modi- 
fied in  accordance  herewith."  Nothing  could  be  plainer 
than  that  the  three  parties  signing  the  "rider"  intend- 
ed to  render  void 
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everything  in  the  printed  form  in  con- 
flict with  the  special  agreement.  Neu  was  the  creditor 
and  was  entitled  to  select  his  security  and  signify  as  to 
the  selection  of  options,  especially  when  his  selection  is 
concurred  in  by  the  debtor.  He  selected,  so  as  to  protect 
himself  against  a  cash  surrender  or  a  loan,  as  either 
would  destroy  his  security.  He  selected  so  as  to  protect 
himself  from  paid-up  insurance,  as  that  would  destroy 
three-fourths  of  his  interest.  There  could  be  no  cash 
surrender  or  loan,  or  paid-up  insurance  option  exercised 
without  the  further  written  agreement  of  appellant  Neu, 
and  the  insured  and  appellee  signed  this  agreement  and 
it  colored,  modified  and  changed  the  entire  printed  form 
of  the  contract,  to  conform  to  the  letter  and  spirit  of  the 
special  agreement.  Appellee  seeks  to  avoid  this  con- 
struction, because  of  the  use  of  the  word  "granted"  in  the 
special  contract  and  argues  that  literally  the  word 
"granted"  means  something  "handed  over,"  "given," 
"furnished"  and  that  for  that  reason  it  cannot  modify  or 
change  that  which  is  provided  to  take  place  automatical- 
ly, but  the  word  grant  also  means  "a  promise,"  "a  thing 
promised,"  "conferred,"  "conceded,"  "a  thing  conferred" 
or  "conceded,"  "a  boon,"  "an  admission  of  something  as 


■ 


true."  The  meaning  of  words  must  be  determined  from 
the  context  and  in  the  "rider"  contract  the  natural  mean- 
ing of  the  verb  "grant'"  is  to  "suffer"  or  "permit."  We 
cannot  give  to  this  word  and  clause  the  narrow,  technical 
meaning  contended  for  by  appellee. 

Appellee  cites  Lichtenhan  v.  Prudential  Insurance 
Co.  191  111.  App.  412  and  Blume  v.  Pittsburg  Life  and 
Trust  Co.  263  111.  160,  in  both  of  which  cases  there  were 
provisions  for  automatic  application  of  valuations  and 
provisions  for  selection  of  options  by  the  insured,  and  it 
was  held  in  the  Blume  case  (page  164): 
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"That  the  right 
to  paid-up  insurance  or  surrender  value  was  conditioned 
upon  the  surrender  of  the  old  policy,  within  six  months 
from  the  time  it  lapsed  for  the  non-payment  of  the  pre- 
mium, and  that  a  failure  on  the  part  of  the  insured  to 
make  an  election  within  the  time  caused  the  forfeiture, 
which  was  conditional  in  the  first  instance,  to  become  ab- 
solute after  the  expiration  of  six  months,"  and  numerous 
cases  are  cited  supporting  this  holding.  It  is  a  holding, 
in  other  words,  that  courts  will  not  make  contracts  for 
suitors  and  in  courts  of  common  law  parties  are  bound 
by  the  strict  terms  of  their  contract.  The  Lichtenhan 
case  and  the  Blume  case  cited  were  each  actions  in  as- 
sumpsit at  common  law.  Neither  of  the  cases  had  in  it 
any  such  equitable  element  as  a  special  "rider"  contract 
to  protect  a  creditor  or  any  matter  that  made  necessary 
the  construction  of  cross  contracts,  nor  in  either  case  was 
it  permissible  to  apply  equitable  doctrines  and  rules. 
The  cases  cited  are  not  applicable  to  this  case. 

Where  provisions  of  insurance  contracts  are  conflict- 
ing they  will  be  construed  most  strongly  against  the  in- 
surer, so  that  the  indemnity  may  be  allowed.  Terwilli- 
ger  v.  Accident  Association  197  111.  9;  Accident  Associat- 
ion v.  Leed,  95  111.  App.  43;  Ins.  Co.  v.  King,  84  111  App 
171;  Healey  v.  Accident  Ass'n.  133  111.  556;  Accident  As- 
sociation v.  Frohard  33  App.  178.  With  two  possible  in- 
terpretations, the  one  most  favorable  to  the  insured  will 
be  adopted.     Insurance  Co.  v.  Hardesty,  182  111.  39;  Sch- 


roeder  v.  Insurance  Co.  109  id.  157;  Insurance  Co.  v.  Rob- 
inson, 64  id.  265.  The  language  in  a  policy  seeking  to 
limit  liability  is  to  be  strictly  construed  against  the  in- 
surer. Insurance  Co.  v.  Building  Association  175  111.  115. 
When  policy  provisions  are  susceptible  to  two  inter- 
pretations 
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the  one  which  will  sustain  the  claim  of  the 

insured  or  those  in  privity  with  him,  must  be  adopted. 
N.  W.  Life  Assurance  Co.  v.  Schultz,  94  111.  App.  156. 
Where  a  promiser  has  the  right  to  elect  to  do  one  of  two 
things  and  by  his  conduct  evidences  his  intention  not  to 
do  one  of  the  things  stipulated  to  be  done,  he  will  there- 
by be  bound  to  do  the  other.  Penn.  Retreading  Tire  Co. 
v.  Goeberg  224  111.  App.  248;  Gobble  v.  Lindner,  76  111. 
157;  Ridgeley  v.  Clodfetter,  43  111.  195. 

Applying  the  rules  stated  to  the  facts  in  this  case, 
and  considering  the  policy  lapsed  on  March  27,  1918,  it 
then  became  the  duty  of  appellee  to  apply  the  reserve 
fund  to  extended  insurance.  It  had  been  agreed,  in  the 
terms  of  the  policy,  by  all  parties,  that  in  case  the  policy 
lapsed  after  three  years,  nevertheless  the  insured  should 
be  entitled  to  the  value  of  the  policy,  as  specified,  in  the 
cash  surrender,  paid-up  insurance  or  extended  insurance. 
All  parties  by  the  "rider"  contract  had  agreed  that  the 
provisions  of  Cash  Surrender  and  Paid-up  Insurance 
should  not  apply  in  such  case,  until  and  unless  a  further 
contract  in  writing  should  be  made.  None  had  been 
made.  It  left  no  alternative  for  the  insured  to  obtain 
the  valuation  of  this  policy,  except  to  apply  it  to  Extend- 
ed Insurance.  It  is  agreed  that  under  the  terms  of  the 
policy  appellee  could  not  apply  the  valuation  of  the  policy 
to  Extended  Insurance,  without  the  request  of  the  insur- 
ed in  writing.  Even  if  that  argument  be  granted,  the 
"rider  contract"  in  effect  is  a  request  in  writing  to  apply 
such  valuation  to  Extended  Insurance,  by  providing  in 
writing  that  it  shall  be  applied  to  no  other  option.  The 
exclusion  of  Cash  Surrender  and  Paid-up  Insurance, 
leaves  no  method  of  application,  except  to  Extended  In- 
surance or  forfeiture  of  the  benefits,  and  the  latter  re- 
sult equity  abhors. 
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"Equity  looks  upon  that  as  done  which 
ought  to  be  done,"  and  in  this  case  if  appellee  was  legally 
entitled  to  lapse  said  policy,  then  it  became  the  duty  of 
appellee  to  apply  the  valuation  of  said  policy  to  Extend- 
ed Insurance,  doing  which,  the  policy  for  the  payment  of 
two  thousand  dollars  would  have  remained  in  force  for 
three  years  and  six  months  after  February  25,  1918,  or 
until  August  25,  1921. 

The  insured,  Richard  T.  Hickman,  died  in  the  month 
of  January,  1921,  and  satisfactory  proofs  of  death  were 
furnished  appellee  on  the  28th  day  of  January,  1921. 
Appellants  should  pay  the  quarterly  premium,  amount- 
ing to  $36.44,  which  became  due  on  February  25,  1918. 

In  the  contract  of  merger  or  consolidation  between 
appellee  and  the  Cosmopolitan  Company,  dated  Septem- 
ber 9,  1909,  it  was  agreed,  that  the  appellee  should  have 
the  right  to  attach  to  each  of  its  convertible  term  policies 
^'ssued  to  members  of  said  Association,  a  lien  providing 
10 /c  of  each  annual  premium  per  year,  computed  on  the 
annual  premium  basis,  to  be  paid  by  said  member  on  said 
convertible  term  policy,  to  be  treated  by  said  company 
as  an  impairment  lien  on  account  of  no  examination 
being  required  to  issue  said  exchange  policy,  but  we  are 
unable  to  find  that  appellee  took  advantage  of  said 
clause  or  made  any  such  attachment  upon  the  policy  in 
this  case. 

The  decree  in  this  case  should  be  reversed  and  ap- 
pellee's bill  of  interpleader  dismissed  for  want  of  equity 
and  the  cross  bill  of  appellants  sustained  and  decree  en- 
tered finding  that  the  appellants  Harriet  J.  Hickman  and 
John  A.  Neu  should  have  and  recover  from  the  appellee 
the  sum  of  $1963.56,  with  interest  on  said  sum  from 
January  28,  1921,  at  5%  per  annum  in  full  settlement  of 
said  policy  of  insurance,  and  the  said  policy  should  be 
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cancelled,  the  amount  of  said  judgment  and  decree  to  be 
distributed  to  said  appellants  on  an  accounting  in  the  Cir- 
cuit Court  of  Sangamon  County,  as  their  rights  in  equity 
may  appear. 

Reversed  and  remanded,  with  directions  to  dismiss 


: 


appellee's  interpleader  bill  for  want  of  equity,  and  to  en- 
ter a  decree  in  behalf  of  appellant's  cross  bill,  in  accord- 
ance with  the  views  set  forth  in  this  opinion. 

Reversed  and  Remanded  with  directions. 

Heard,  P.  J,  took  no  part. 
Page  17 


General  No.  7592  Agenda  No.  58 

April  Term.  A.  D.  1923 

Smith  Fuller  et  al.,  Appellants 


vs. 
D.  T.  Garber,  et  al.,  Appellee* 

Appeal  from  McLean  County  Circuit  Court 

SHURTLEFF,  J. 


This  is  a  bill  in  chancery  presented  by  one  hundred 
and  seventy-nine  complainants  against  the  defendants, 
based  upon  a  claimed  fraud  and  conspiracy  in  the  sale  of 
stock  to  the  complainants,  separately,  by  the  defendants. 
All  of  the  complainants  are  similarly  situated  to  the 
complainants  in  Mary  A.  Wilkinson  et  al  v.  G.  C.  Heber- 
ling  et  al..  Gen.  No.  7585,  at  this  term  of  the  court,  and 
allege  in  their  bill  of  complaint  the  identical  charges  and 
acts  of  fraud  and  conspiracy,  in  varying  language,  and  in 
some  variance  in  the  minor  details,  that  is  set  out  in  Wil- 
kinson et  al.  v.  Herberlmg  et  al..  supra,  and  with  respect 
to  the  same  corporation  stock  of  the  Illinois  Silo  Com- 
pany, the  Illinois  Silo  and  Tractor  Company  and  The  Illin- 
ois Tractor  Company,  the  same  being  successors  in  name 
of  the  same  corporation,  and  the  said  defendants  in  this 
suit  being  the  same  and  identical  defendants  as  they  are 
set  out  in  Wilkinson  v.  Heberling  et  al.,  except  that  in 
this  suit  the  names  of  George  Mecherle,  J.  A.  Wilton,  E. 
J.  Sweeney  and  The  Illinois  Tractor  Co.,  are  dropped  and 
they  are  not  made  defendants  in  this  suit  and  are  de- 
fendants in  said  suit  of  Wilkinson  et  al  vs.  Heberling  et 
al.     The  same  principles  of  law  are  involved  in  both  suits 
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and  the  parties,  so  far  as  the  demurrer  is  concerned  in 
the  lower  court,  are  the  same.  Therefore,  what  is  said 
in  Wilkinson,  et  al  v.  Heberling  et  al  is  applicable  in  this 
suit  and  the  opinion  as  rendered  in  that  case  is  held  to 
apply  in  all  matters,  as  set  out  in  this  case,  and  reference 
is  had  to  the  opinion  in  Wilkinson  et  al  v.  Heberling  et  al 
supra,  as  governing  and  controlling  the  issues  in  this  suit. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  that  the  demurrer  be  overruled  and  the 
appellees,  defendants,  be  given  leave  to  answer  the  bill 
of  the  complainants. 

Reversed  and  Remanded  with  directions. 
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General  No.  7596 


Agenda  No.  59 


April  Term,  A.  D.  1923 


Martin  K.  Duncan,  Appellee 

vs. 

J.  Ed  Dazey,  Appellant 

Appeal  from  the  Circuit  Court  of  Shelby  County. 

SHURTLEFF,  J. 

This  is  an  appeal  from  the  Circuit  Court  of  Shelby 
County  in  a  matter  of  accounting  in  which  a  decree  was 
entered  in  the  lower  court,  stating  the  account,  and  find- 
ing appellant  indebted  to  the  appellee  in  the  sum  of  $10,- 
325.11,  and  decreeing  its  payment  and  execution. 

The  facts  out  of  which  this  case  arose  have,  hereto- 
fore, been  before  this  Court,  and  are  fully  set  forth  in 
Duncan  v.  Dazey,  214  111.  App.  page  241,  to  which  we  re- 
fer for  a  full  statement  of  the  case.  The  purport  of  the 
opinion  in  the  former  case  was,  that  appellee  in  this  case 
had  in  1903  conveyed  a  certain  described  farm,  and  at  a 
later  date  appellee's  interest  in  his  father's  estate  to  ap- 
pellant Dazey  for  the  purpose  of  defrauding  and  defeat- 
ing certain  specific  debts,  which  appellee  considered  and 
was  advised  by  appellant  were  not  just  and  bona  fide 
debts,  and  which  appellee  had  the  right  to  defeat  in  any 
way  that  he  could;  that  appellee  was  an  uneducated  man 
and  very  careless  in  his  business  affairs,  and  relied  upon 
and  trusted  absolutely  the  advice  and  direction  of  appel- 
lant, who  was  a  banker,  lawyer  and  sharp  and  shrewd 
trader  and  business  man;  that  appellant  to  defraud  ap- 
pellee, misrepresented     the  situation     of  appellee's     af- 
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fairs  to  him  and  having  a  dominating  influence  over  ap- 
pellee, and  being  in  a  confidential  relation  to  him.  by 
fraud  and  artifices,  persuaded  appellee  to  convey  said 
farm  of  one  hundred  eighty  acres,  subject  to  a  mortgage 
of  four  thousand  dollars,  to  appellant,  and  later  to  make 
assignments  and  conveyances  of  appellee's  interest  in  his 
father's  estate  without  any  consideration,  and  for  the 


pretended  purpose  of  saving  appellee  from  the  payment 
of  certain  debts  and  claims  which  were  considered  un- 
just, and  the  amount  of  which,  from  the  former  opinion, 
had,  from  the  testimony,  been  misrepresented  to  appel- 
lee; that  by  the  same  fraud  and  artifices  appellee  had 
been  induced  to  leave  the  State  of  Illinois  and  abandon 
his  home  and  remain  out  of  the  State  until  about  1915, 
when  the  suit  against  appellee  was  determined  and  he 
was  compelled  to  pay  the  debt. 

It  further  appears  from  the  opinion,  that  appellant 
had  sold  the  properties,  paid  the  mortgage  of  four  thous- 
and dollars  and  interest,  and  from  time  to  time  had  fur- 
nished appellee  with  various  sums  of  money,  until  appel- 
lant claimed  that  having  purchased  the  properties  he 
had  fully  paid  for  them,  and  appellee,  claiming  a  large 
balance  from  the  proceeds  of  these  properties,  filed  this 
bill  of  complaint. 

On  the  first  hearing  in  the  Circuit  Court  of  Shelby 
County,  the  bill  of  appellee,  upon  evidence  taken  and  a 
hearing,  was  dismissed  for  want  of  equity. 

This  decree,  in  Duncan  v.  Dazey,  supra,  was  reversed 
and  the  cause  remanded  with  directions  to  enter  an  or- 
der referring  this  case  to  the  Master  in  Chancery,  with 
directions  to  state  an  account  between  the  parties.  We 
have  recited  this  much  of  the  oninion  in  Duncan  v.  Dazey, 
as  it  has  a  bearing  upon  appellant's 
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first  assignment 
of  error. 

Appellant  first  assigns  error  because  no  interlocutory 
decree  was  entered  in  the  court  below,  upon  the  remand- 
ing order  being  filed  declaring  the  rights  of  the  parties, 
and  the  rule  to  be  adopted  in  stating  the  account.  Ap- 
pellant insists  that  the  reversal  in  Duncan  v.  Dazey,  supra 
set  aside  the  decree  and  left  the  case  standing  in  the 
same  condition  as  though  no  decree  had  ever  been  enter- 
ed. Appellant  insists  that  the  only  order  entered  by  the 
lower  court,  after  the  cause  was  remanded,  as  appears  by 
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the  record  from  the  Judge's  minutes,  was  an  order  "to 
state  an  account  between  the  parties  upon  the  evidence 
heretofore  taken  and  reported  to  the  Court  by  the  said 
Master  and  any  additional  evidence  that  may  be  offered 
by  the  parties  hereto." 

The  decree  recites  the  proceedings  in  Duncan  v.  Daz- 
ey,  supra,  in  this  court  and  the  determination  in  that  op- 
inion, by  this  Court,  that  the  complainant,  by  reason  of 
fraud  and  circumvention,  was  entitled  to  an  accounting. 
The  appellant  in  this  connection  further  complains  be- 
cause the  decree,  in  reciting  the  order,  of  reference, 
adds  the  terms,  "and  his  conclusions  and  findings  of  fact 
and  law  thereon,"  when  no  such  language  is  used  in  the 
order  of  court  as  appears  in  the  record. 

Appellant  contends  it  was  error  to  re-refer  this  cause 
without  an  interlocutory  decree  of  the  trial  court,  de- 
fining the  rights  of  the  parties,  citing  French  v.  Gihbs, 
105  111.  523,  and  IWoffeU  v.  Hanner,  154  111.  649,  and  the 
Master,  in  his  report,  having  made  various  findings  of 
fact  and  conclusions  of  law,  appellant  insists  was  error 
and  amounted  to  a  "trap"  in  view  of  the  order  entered, 
citing  Federal   Life     Insurance   Co.  v.   Looney,   ISO     111. 
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App.  497. 

It  may  be  conceded  that  the  order  of  reference  was 
somewhat  informal,  but  appellant  failed  to  take  advan- 
tage of  any  insufficiency  in  this  order  in  the  court  below. 
Appellant  should  have  moved  to  suppress  the  report.  Ob- 
jections to  the  Master's  report,  not  preserved  by  except- 
ions before  the  Court,  cannot  be  raised  upon  appeal. 
Duncan  v.  Dazey,  supra;  Snefl  v.  DeLanri,  138  111.  55;  Cook 
v.  Beyers,  54  111.  App.  590,  and  Shaffner  v.  Heatey,  57 
111.  App.  90. 

Appellant,  in  the  lower  court,  at  no  time  raised  any 
question  as  to  the  sufficiency  or  informality  of  the  order 
of  reference,  and  neither  before  the  Master  or  the  Court, 
made  objection  or  exception,  because  the  report  contain- 
ed findings  of  fact  or  conclusions  of  law.  As  a  matter  of 
fact,  the  Master,  upon  a  re-reference  of  the  case,  laid 
down  rules  as  to  stating  the  account.  This  was  not  ob- 
jected to  by  appellant.     In  fact,     appellant  before     the 


Master  or  in  the  Court  below,  made  no  objection  or  ex- 
ception upon  which  this    assignment  of  error    could  be 
made  except  in  appellant's  fifteenth     objection  and  ex- 
ception, by  which  appellant  objected  to  the  rule  of  evi- 
dence applied  by  the  Master,  requiring  appellant  to  es- 
tablish the  payment  of  items    where  it  was  shown    the 
property  had  reached     appellant's  hands.     The     Master 
and  the  Court  overruled  the  objection  and  exception  and 
appellant  does  not  argue  that  exception  in  this  Court. 
It  was  held  in  Houlihan  v.  Morrissey,  270  111.  page  70: 
"Under  the  order  of  reference  in  this  case  the  Mas- 
ter was  only  authorized  to  take  and  report  the  evidence 
to  the  Court.     The  fact  that  he  exceeded  his  authority, 
however,  would  not  jus- 
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tify  the  reversal  of  the  decree,  if 
it  were  clearly  right,  under  the  bill  and  the  proof." 

Under  the  bill  and  the  proof  in  this  case,  it  is  equal- 
ly clear  that  appellant  was  not  misled  or  led  into  a  "trap," 
by  the  Master's  exercising  powers  in  excess  of  his  author- 
ity. In  a  case  identical  in  many  respects,  Barnes  v. 
Barnes,  282  111.  at  page  595,  it  was  held  that  in  a  case  of 
accounting  where  the  lower  Court  heard  all  of  the  evi- 
dence and  entered  a  decree,  making  no  finding  of  fact, 
and  did  not  state  an  account  showing  there  was  nothing 
due  the  complainant,  but  dismissed  the  bill,  the  only  pos- 
sible ground  for  dismissing  the  bill  was  that  complainant 
was  not  entitled  to  an  accounting.  To  this  extent,  the 
facts  are  identical  in  the  case  at  bar.  Counsel  for  ap- 
pellant are  in  error  in  their  construction  of  Duncan  v. 
bazey,  supra,  upon  its  reversal  by  this  court  that  it  re- 
manded the  cause  to  the  Circuit  Court  of  Shelby  County, 
with  the  former  decree  cancelled  and  no  decree,  inter- 
locutory or  otherwise,  to  take  its  place.  Such  is  not  the 
construction  to  be  given  to  the  proceedings.  The  finding 
and  order  of  this  Court  was  substituted  by  the  mandate 
and  took  the  place  of  the  former  decree,  which  became 
a  nullity.  The  remanding  order  and  judgment  was,  as 
we  have  seen,  that  the  complainant  was  entitled  to  an  ac- 
counting, and,  if  additional  rules  as  to  stating  the  account 


were  required,  it  was  the  error  of  this  Court  in  its  hold- 
ing in  Duncan  v.  Dazey,  supra,  to  which  appellant  did  not 
except,  and  not  the  error  of  the  Court  below. 

Some  of  the  cases  cited  by  appellant  are  fully  ex- 
plained in  Harris  v.  Younq,  215  111.  App.  493;  Rhodes  v. 
Ashburst,  176  111.  353  and  Southworth  v.  The  People,  183 
111.  624. 
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The  opinion  in  Duncan  v.  Dazey,  supra,  settled  all 
questions  as  to  appellant  (in  that  case)  Duncan  being  en- 
titled to  an  accounting,  and  eliminates  all  questions  of 
fraud,  circumvention  and  laches  from  this  case  as  res  ad- 
judicata.  People  v.  IWilitzer,  301  111.  284;  Bainum  et  al 
v.  Parish,  223  111.  App.  5;  Rhodes  v.  Ashurst  et  al,  176  111. 
351.     There  is  no  merit  in  the  assignment  of  error. 

The  main  difference  of  fact  between  the  parties  to 
this  cause  in  an  accounting,  depends  upon  whether  appel- 
lant made  a  bona  fide  sale  of  the  one  hundred  eighty 
acres  of  land  in  Okow  Township,  to  one  Fry,  for  the  sta- 
ted consideration  of  $15,900.  Duncan  v.  Dazey  does  not 
specifically  pass  upon  this  question  of  fact  as  to  this  item. 

The  appellee  and  his  wife  conveyed  this  farm  to  ap- 
pellant on  the  22nd  day  of  September,  1903,  for  a  pur- 
ported consideration  of  $11,900,  subject  to  a  mortgage  of 
four  thousand  dollars.  Appellant,  on  the  first  hearing, 
claimed  to  have  made  a  bona  fide  purchase  of  the  farm 
at  ninety  dollars  per  acre,  which  would  make  a  total  con- 
sideration of  $16,200,  and  agreed  to  pay  the  considera- 
tion when  he  sold  the  lands.  The  deed  recites  a  consider- 
ation of  $15,900.  On  the  second  hearing  it  is  practically 
conceded  by  both  parties  that  no  sale  was  contemplated 
by  that  transaction,  and  that  after  the  transfer  was  made 
appellee  gave  appellant  authority  to  sell  the  lands,  one 
hundred  twenty  acres,  at  one  hundred  dollars  per  acre, 
and  sixty  acres  at  sixty-five  dollars  per  acre,  making  a 
total  consideration  of  $15,900,  the  amount  named  in  the 
deed  to  appellant.  When  the  deed  was  executed  in  Sep- 
tember, 1903,  appellant  gave  appellee  a  bond  in  return, 
agree- 
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ing  to  reconvey  the  lands  at  any  time  on  or  be- 
fore April  1,  1904,  1905,  1906,  upon  appellee's  paying  ap- 
pellant in  cash  fourteen  thousand  dollars.  There  is  tes- 
timony showing  that  this  bond  was  executed  to  be  used 
in  procuring  appellee's  wife  to  sign  the  deed  to  appel- 
lant. How  this  could  have  persuaded  appellee's  wife  in 
any  manner,  it  is  difficult  to  determine  and  all  now  agree 
it  was  a  colorable  and  fraudulent  instrument.  Appellant 
claims  to  have  sold  and  conveyed  this  one  hundred  eighty 
acre  farm  to  J.  S.  Fry  on  the  15th  day  of  February,  1905, 
for  a  consideration  of  $16,200,  and  a  deed  was  executed 
by  appellant  and  wife  to  said  Fry  on  that  date  for  the 
purported  consideration  of  $16,200,  and  some  time  there- 
after Fry  entered  into  the  possession  of  the  lands  and 
made  certain  improvements.  If  this  were  a  bona  fide 
transaction  and  sale,  and  appellee  authorized  or  ratified 
the  sale  voluntarily,  the  assignment  of  error  should  be 
sustained,  and  this  assignment  of  error  covers  the  sub- 
stantial amount  of  the  decree. 

Many  witnesses  testified  in  behalf  of  appellee  that 
at  the  time  this  sale  was  made  the  lands  were  worth 
from  one  hundred  twenty-five  to  one  hundred  thirty  dol- 
lars per  acre.  Some  witnesses  for  appellant  placed  a 
lower  value  upon  the  lands  at  that  time,  but  in  numbers 
appellee's  witnesses  predominate. 

On  the  14th  of  December,  1907,  there  was  a  sale  and 
conveyance  of  the  lands  to  John  Boyle  for  a  considera- 
tion of  $23,400.  The  deed  was  executed  by  John  S.  Fry 
and  his  wife.  The  apparent  profit  on  the  sale  to  Boyle, 
inuring  to  Fry,  was  $7,200,  and  the  Master  and  Court  be- 
low found  that  the  pretended  sale  to  Fry  was  a  sham 
and  pretense  and  that  appellant  should  account  to  appel- 
lee for  the  purchase  price  paid  by  Boyle  as  well  as  for  the 
rents  and 
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profits  during  three  years  at  five  dollars  per 
acre,  making  the  rent  nine  hundred  dollars  per  annum,  or 
$2,700  for  the  period,  and  added  to  the  profit  on  the  land 
to  appellant  or  Fry,  makes  a  total  item  of  $9,900,  based 
on  this  assignment  of  error.     If  the  sale  to  Fry  was  bona 


fide  and  should  stand,  then  appellee  would  not  be  entitled 
in  an  accounting,  either  to  the  extra  price  Boyle  paid  or 
to  the  three  years  rent  of  the  land.  It  is  insisted  by  ap- 
pellant that  there  is  no  testimony  in  the  record  of  this 
case  showing  or  even  tending  to  show,  that  Fry  was  other 
than  a  bona  fide  purchaser  of  these  lands,  on  his  own  be- 
half, and  that  appellant  had  no  interest  in  and  did  not 
profit  from  the  sale.  In  a  record  containing  so  many 
transactions,  deeds,  instruments,  judgments,  purchases 
and  sales,  the  principal  ones  of  which  are  now  conceded 
by  all  parties  to  have  been  made  for  the  purpose  of  de- 
frauding creditors,  and  the  appellee  granted  equitable 
relief  by  an  accounting  only  because  of  his  ignorance, 
susceptibility  to  influence  and  being  less  guilty  than  the 
appellant,  it  is  difficult  to  tread  in  such  a  field  and  sep- 
arate the  facts  from  fiction. 

We  have  read  the  abstracts,  record  and  exhibits  with 
very  great  care.  We  feel  imDelled  to  take  up  the  con- 
sideration of  the  rights  of  these  parties  where  this  Court 
adjudicated  them  in  Duncan  v.  Dazey,  supra.  Before  ap- 
pellant conveyed  the  lands  to  Fry,  he,  appellant,  effected 
a  loan  upon  the  lands  of  eleven  thousand  dollars  from 
Coleman,  which  Fry  executed.  It  is  claimed  that  Fry 
paid  appellant  for  the  lands  by  executing  the  Coleman 
mortgage  and  a  second  mortgage  and  notes  to  appellant 
for  the  sum  of  fifty-seven  hundred  dollars.  The  second 
mortgage  was  not  recorded. 

Page  8 
A  commission  of  five  hundred 
dollars  was  paid  to  Coleman  to  effect  the  first  loan  for 
eleven  thousand  dollars.  Neither  of  these  mortgage 
debts  were  paid  until  Boyle  purchased  the  farm  and  then 
not  for  some  time  untdl  after  the  title  had  passed  to 
Boyle.  Appellant  must  have  paid  the  commission  of  five 
hundred  dollars  to  Coleman  out  of  the  fifty-seven  hun- 
dred dollar  second  mortgage.  Fry  had  lived  at  Bethany, 
where  he  owned  forty  acres  of  land,  subject  to  a  mort- 
gage; had  a  threshing  machine  outfit  and  was  good  at 
the  bank  for  not  to  exceed  five  hundred  dollars.  The 
bank  account  of  Fry  with  the  Bethany  Bank  is  shown,  and 


it  shows  a  small  checking  account  and  a  deposit  Decem- 
ber 24,  1904,  of  $2263,  and  in  two  checks  for  one  thous- 
and dollars  each,  one  March  17  and  one  March  22,  1905. 
Fry  paid  appellant  the  sum  of  two  thousand  dollars  which 
closed  his  account  with  the  Bethany  Bank.  Outside  of 
this  transaction,  Fry's  account  at  the  Bethany  Bank  in- 
volved only  small  amounts.  These  payments  could  not 
have  been  upon  the  one  hundred  eighty  acre  farm,  as 
appellant  testifies  that  Boyle  paid  the  two  '  mortgages. 
There  was  testimony  that  Fry  had  not  sold  his  forty 
acres  when  these  payments  were  made.  Fry  was  dead 
at  the  time  of  the  trial.  It  is  not  clear  why  appellant 
did  not  record  Fry's  second  mortgage.  Appellee  was 
corroborated  in  his  statement  that  appellant  informed 
him  that  the  fifty-seven  hundred  dollars  was  in  unsecured 
notes.  If  that  were  true,  Fry  had  merely  assisted  ap- 
pellant to  effect  an  eleven  thousand  dollar  mortgage  on 
the  farm.  As  to  the  pretended  sale  by  Fry  to  Boyle, 
Thomas  Finnegan  testified  he  was  sixty-four  years  of 
age;  that  appellant  informed  him  that  he,  appellant,  had 
the  farm  for  sale  and  would  give  him  a  commission  of 
five  hundred  dollars 
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to  sell  the  land;  that  Boyle  could 
handle  the  farm  and  that  he  procured  Boyle  and  showed 
him  the  farm.  Boyle  testifies  that  Finnegan  called  him 
down  to  Shelbyville  and  showed  him  the  farm  and  that 
they  went  to  the  bank  and  appellant  called  up  Fry  to 
come  into  the  bank,  and  that  Fry  came.  The  contract 
was  entered  into  at  the  bank  at  once,  for  which  Boyle 
agreed  to  pay  $23,100  for  the  farm.  Boyle  gave  a  check 
at  this  time  for  either  two  thousand  dollars  or  four 
thousand  dollars  at  the  bank,  but  does  not  remember 
whether  it  was  payable  to  Fry  or  appellant.  It  is  testi- 
fied that  at  this  transaction  at  first  Fry  was  not  satisfied 
with  the  terms,  but  an  arrangement  was  made  by  which 
Fry  leased  the  land  for  a  term  and  was  then  satisfied. 
Boyle  made  all  deferred  payments  at  appellant's  bank, 
same  being  made  as  late  as  December,  1908,  or  the  next 
March.     There  was     testimony  that     Fry  repaired    the 


buildings  upon  the  farm  to  the  amount  of  about  fifteen 
hundred  dollars,  but  nothing  is  shown  as  to  how  or  in 
what  manner  Fry  paid  for  the  same.  The  deed  to  Boyle 
from  Fry  was  dated  December  14,  1907.  It  was  record- 
ed December  17,  1907.  The  deed  recites  a  consideration 
of  $23,400.  Boyle  and  Fry  entered  into  a  written  con- 
tract as  to  the  farm  on  December  14,  1907,  and  the  con- 
tract bears  the  endorsement:  "Paid  on  the  within  con- 
tract $100.00.  J.  S.  Fry,  Dec.  14,  1907."  Boyle's  ac- 
count with  appellant's  bank  is  shown  from  October  19, 
1905,  to  December  1,  1908,  and  it  shows  among  other 
things,  a  check  charged,  dated  December  16,  1907,  for 
four  thousand  dollars.  Fry's  account  with  appellant's 
bank  was  produced  in  the  record  on  the  second  hearing. 
This  account  appears  from  October  19,  1905,  to  March.  G, 
1912.  It  is  an  account  of  small  items,  small  balances, 
very  rarely  running  above  two  or  three  hundred  dollars 
and  but  few  items  in  a  month.  In  December,  1907,  the 
balance  was  $90.55  and  there 
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was  not  a  deposit  or  check  on 
the  account  during  the  month  of  December,  1907.  There 
are  practically  no  changes  of  any  kind  in  this  account  un- 
til April  24,  1908,  when  Fry  drew  out  one  thousand  dol- 
lars, overdrawing  his  account  $733.77,  which  overdraft 
was  not  made  good  until  May  12th  following,  when  the 
account  was  balanced.  The  account  remained  substan- 
tially the  same  until  Fry  deposited  December  29,  1908, 
$2828.84,  and  again  on  January  4,  1909,  he  deposited 
$626.10  and  with  some  other  deposits  on  January  13, 
1909,  drew  out  $4014.61  and  left  a  balance  in  the  bank  of 
$11.13.  Fry,  in  the  meantime,  had  sold  his  forty  acres 
at  Bethany  and  purchased  a  small  place  near  Shelbyville. 
From  Boyle's  testimony  he  paid  four  thousand  dollars  on 
this  purchase  on  December  16,  1907,  evidently  when  the 
deed  was  delivered,  two  days  after  the  contract.  This 
was  not  applied  to  the  Coleman  mortgage  of  eleven 
thousand  dollars  or  appellant's  mortgage  of  fifty-seven 
hundred  dollars  for  the  reason  appellant  and  others  tes- 
tify that  neither  of  those  debts  was  paid  by  Boyle  until 


. 


after  he  had  sold  the  farm  to  Fitzwater.  If  Fry  was  the 
bona  fide  owner  of  this  farm,  he,  Fry,  received  a  net  pro- 
fit of  sixty-seven  hundred  dollars  on  the  deal.  Of  this, 
four  thousand  dollars  was  paid  in  a  check,  at  appellant's 
bank,  either  payable  to  Fry  or  to  appellant  on  December 
16,  1907,  and  taken  out  of  Boyle's  account  at  appellant's 
bank  on  that  day.  The  balance  was  paid  in  deferred 
payments  at  appellant's  bank  by  Boyle.  What  became 
of  it?  On  this  question  some  of  the  testimony  of  appel- 
lant's bank  employees  is  illuminating.  The  cashier, 
thirty-five  years  of  age,  subpoenaed  to  bring  in  the  John 
S.  Fry  account  with  the  bank  from  January  L,  1905,  to 
date,  brought  in  nothing.  He 
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stated:  "Nothing  is 
there,  the  books  have  been  balanced  and  the  accounts  are 
gone.  There  is  no  record  of  it."  Called  later,  this  wit- 
ness stated:  "I  have  brought  no  books  of  account,  but 
have  looked  for  accounts  relating  to  John  S.  Fry  and 
found  no  such  books.  Fry  never  had  any  account  with 
the  First  National  Bank  so  far  as  I  can  learn."  Later,  on 
the  defendant's  submission  of  testimony  at  the  first  hear- 
ing, the  assistant  cashier  since  1904  was  on  the  stand  and 
testified  to  Fry  making  deposits  in  the  bank  and  Fry's  ac- 
count, but  the  Master  refused  to  permit  appellee  to  cross 
examine  the  witness  as  to  Fry's  account  or  to  order  the 
books  brought  in.  Appellant  was  President  of  this  bank. 
The  two  mortgages  were  not  paid  on  this  farm  until  after 
February  18,  1909.  In  this  case,  after  the  hearing  was 
closed,  an  ex  parte  affidavit,  procured  from  Boyle  in 
Arkansas,  was  submitted  by  appellant  for  a  rehearing, 
but  in  any  material  matters  set  out  it  only  tended  to  im- 
peach Boyle's  testimony  on  the  first  hearing  and  the 
Court  committed  no  error  in  refusing  to  open  the  case. 

We  do  not  pretend  to  have  covered  the  entire  rec- 
ord on  this  question,  but  from  a  careful  reading  of  the 
entire  record  and  all  of  the  circumstances  shown,  it  clear- 
ly appears  to  this  Court  that  the  pretended  purchase  by 
Fry  was  for  the  benefit  and  advantage  of  appellant. 

There  were  many  little  incidents  in  the  making  of  the 


proof, — refusal  to  bring  in  bank  books  and  the  ignorance 
of  the  Fry  account  upon  the  books  of  the  bank;  a  bur- 
glary of  appellant's  private  papers  and  documents  in  the 
safety  vault  of  the  bank,  to  account  for  the  loss  of  cer- 
tain evidentiary  documents,  which  with  other  matters 
did  not     impress  this     court  in  the     former  hearing     in 
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Duncan  v.  Dazey,  supra.  Coventry,  the  assistant  cash- 
ier, testified  on  the  first  hearing  that  Fry,  while  he  lived 
on  the  farm,  did  his  banking  at  appellant's  bank.  Upon 
the  second  hearing  Coventry  brought  in  the  Fry  and 
Boyle  accounts,  which  have  been  mentioned.  He  stated 
that  he  knew  more  about  the  affairs  of  the  bank  in  1905 
and  1907  than  any  other  person. 

This  witness  Coventry  states  that  in  the  sale  from 
Fry  to  Boyle,  the  consideration  was  $23,400,  and  was  paid 
in  this  way:  "Boyle  assumed  the  obligation  of  eleven 
thousand  dollars  which  was  Fry's  mortgage  to  Coleman, 
and  that  he  assumed  another  mortgage  of  $5700  to  ap- 
pellant; Boyle  gave  Fry,  when  the  deal  was  consummated 
on  December  16,  1907,  his  note  for  $2700  to  be  carried 
by  Fry  until  Boyle  finished  some  other  land  deals  of  his 
own." 

Three  deposit  slips,  under  date  of  December  29,  1908, 
one  year  after  the  transaction,  one  for  16.60  marked 
"Scraggin's  check"  and  one  for  461.01,  marked  "Boyle's 
check"  and  one  for  $2351.23  marked  "Boyle's  check"  are 
produced,  and  appear  credited  in  Fry's  account,  the  three 
totalling  $2828.84,  but  only  the  last  check  for  $2351.23  is 
charged  to  Boyle's  account.  However,  these  may  have 
been  Boyle's  checks  and  come  from  some  other  source. 
Another  deposit  slip  for  $39.00  marked  "Boyle's  check" 
is  produced,  which  Coventry  says  was  for  interest  on 
Boyle's  twenty-seven  hundred  dollar  note.  These  depos- 
it slips  were  made  about  the  time  Fry  was  leaving  Boyle's 
farm.  The  note,  if  given  by  Boyle,  had  been  running 
about  one  year.  The  39.00  would  represent  about  three 
month's  interest.  The  first  check  sent  by  Boyle  was  from 
some  other  bank  and  deposited  by  Fry  in  appellant's 
bank.  Fry,  from  March  1,  1908,  to  March  1,  1909,  was 
renting  the  farm  in  question  from  Boyle,  the  work  land 
on  shares  and  the  pasture  lands  at 
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five  dollars  per  acre,  and 
the  account  may  have  involved  the  purchase  of  Fry's 
crops  and  stock  upon  the  farm  when  leaving  the  place. 
Fry  had  paid  appellant  two  thousand  dollars  from  the 
Bethany  Bank,  when  he  went  upon  the  farm,  and  this 
was  doubtless  for  personal  property  and  crops  for  which 
Boyle  paid  him  in  return.  Boyle,  who  would  be  as  likely 
as  any  persons  to  remember  such  a  note,  if  given,  testi- 
fies to  a  different  statement  of  facts,  and  fails  to  mention 
the  note  in  the  affidavit.  Coventry  does  not  pretend  to 
have  any  knowledge  as  to  whether  Fry  or  appellant  re- 
ceived the  four  thousand  dollar  check  December  16,  1907, 
or  what  became  of  it,  appellant's  bank  books,  without 
question,  if  accurately  kept,  would  have  determined  that 
question.  Coventry  states  that  Fry  did  not  buy  the  farm 
south  of  Shelbyville  until  after  Boyle  paid  him  the  twen- 
ty-seven hundred  dollars  and  he  then  checked' out  $4014.- 
61  from  appellant's  bank,  which  amount  had  accumulated 
from  a  number  of  small  matters,  and  the  Boyle  checks 
for  $2828.84.  Boyle's  testimony  and  the  record  would 
indicate  that  he  dealt  in  large  amounts  and  was  not  much 
troubled  in  getting  amounts  of  money  together,  in  drib- 
lets, to  pay  a  note  of  twenty-seven  hundred  dollars.  The 
proof  is  overwhelming  that  appellant  had  the  benefit  of 
the  four  thousand  dollars  paid  by  Boyle  on  December  16, 
1907,  and  that  Fry's  purchase  of  the  land  was  not  bona 
fide.  A  trustee  and  a  banker,  in  law,  cannot  be  permit- 
ted to  account  to  his  cestui  que  trust  in  such  a  manner. 
Mylie  v.  Bushnell,  277  111.  484;  Illinois  Lien  Co.  v.  Hough, 
91  111.  63. 

The  Court  will  sustain  the  findings  of  the  Master  in 
Chancery,  as  confirmed  by  the  chancellor,  unless  they 
are  against  the  weight  of  the  evidence.  Perks  et  al  v. 
Tiffitt,  202  111.  App.  619; 
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Smith  v.  Thomas  Elevator  Co. 
278  111.  332;  Day  v.  Wright,  233  111.  218;  Hubbard  v.  Huh- 
bard,  79  111.  App.  217. 

The  Master's  findings  are  prima  facie  correct  and 
are  of  an  advisory  nature  to  the  court.     Chicago  Title  & 


• 


Trust  Co.  v.  Central  Trust  Co.  224  111.  App.  480;  Williams 
v.  Lindblom,  163  111.  346. 

It  follows  from  what  has  been  said  that  appellant's 
assignment  of  error,  in  that  the  Master  charged  him  with 
the  Boyle  purchase  price  of  the  land,  namely,  $23,400, 
and  for  the  three  years  rental  value  at  nine  hundred  dol- 
lars per  year,  making  a  total  of  $9900  of  the  decree, 
should  be  overruled. 

Appellant  submits  the  issue  that  appellee  was  guilty 
of  laches,  that  appellee  acquiesced  in  many  of  the  trans- 
actions carried  out  by  appellant,  and  that,  having  ac- 
quiesced in  the  sale  of  the  land  for  a  period  of  twelve 
years,  he  cannot  now  he  heard  to  complain.  It  was  held 
in  Duncan  v,  Dazey,  supra,  on  page  250: 

"The  Master  made  no  findings  of  law  or  fact  upon 
the  defense  of  laches,  the  statute  of  limitations  or  the 
statute  of  frauds.  Appellee  (appellant  in  this  case)  filed 
no  objections  to  the  Master's  report,  and  these  questions 
are  not  preserved  for  our  consideration.  Shaffner  v. 
Heoly,  57  111.  App.  90;  Sneli  v.  DeLand,  138  111.  55;  Cook 
v.  Beyers,  54  111.  App.  590." 

It  is  sufficient  to  say  in  this  case  that  even  though  it 
were  open  to  raise  these  questions  on  the  second  hear- 
ing, the  Master  in  the  report  now  under  consideration, 
made  no  finding  as  to  any  of  these  questions,  and  the  ap- 
pellant filed  no  objection  and  took  no  exception  thereto. 
No  such  issues  are  now  before  this  Court,  in  any  event. 
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Appellant  assigns  error  on  the  ground  that  in  the  ac- 
counting he  is  charged  with  the  value  of  seventy-seven 
hogs,  as  of  April  26,  1904,  to  the  amount  of  $351.28,  and  is 
not  credited  with  the  purchase  price  of  the  drove  of 
hogs,  amounting  to  $606.10,  a  number  having  died.  It  is 
evident  that  appellee  left  no  such  number  of  hogs  on  the 
farm.  Appellee  states  that  there  were  six  or  seven  sows 
and  some  fall  pigs  and  the  son  Aubrey  Duncan  testifies 
to  going  to  the  farm  and  loading  these  hogs  in  wagons 
and  taking  them  to  his  farm  and  selling  the  hogs.  It  is 
plain  that  appellant  should  not  be  charged  the  rental  val- 
ue of  the  land  and  in  addition  be  charged  with  a  portion 


or  any  part  of  the  proceeds.  There  is  no  assignment  of 
error  made  as  to  appellee's  credit  of  $351.28,  and  to  sus- 
tain appellant's  assignment  of  error  for  the  purchase 
price  of  the  hogs,  is  to  interject  into  the  account  a  sub- 
ject matter  which  should  not  properly  be  in  the  account. 
We  do,  however,  sustain  this  assignment  to  the  extent 
of  $351. 2S,  which  will  have  the  effect  of  removing  this 
subject  matter  from  the  account. 

Appellant  assigns  error  in  that  he  is  charged  with 
receiving  a  check  for  $284.28  from  the  administrator  of 
the  estate  of  appellee's  father,  which  appellant  admits 
but  claims  credit  for  the  amount,  by  reason  of  having  en- 
dorsed the  check  which  was  payable  to  appellant,  and 
forwarded  it  to  appellee.  A  receipt  to  the  administrator 
is  shown  bearing  appellee's  signature,  "by  Richardson  and 
Whitacre."  If  appellant's  version  of  this  is  correct,  the 
administrator's  check  for  the  amount  was  returned  to 
the  administrator,  bearing  both  appellant's  and  appel- 
lee's signatures,  and  could  have  been  used  as  a  voucher 
and  very  likely  could  have  been 
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produced.  No  effect 
seems  to  have  been  made  to  find  the  original  check.  Ap- 
pellee denies  ever  having  received  this  check  or  any  funds 
from  his  father's  estate.  In  this  state  of  the  record,  ap- 
pellant's assignment  of  error  cannot  be  sustained. 

After  the  second  hearing  was  closed  and  Master's  re- 
port filed  and  exceptions  overruled,  appellant  filed  a  peti- 
tion for  rehearing,  based  upon  the  findings  of  certain 
letters  written  to  him  by  appellee,  the  only  material  parts 
of  which  were  in  one  dated  January  25,  1904.  Among 
other  things  appellee  writes:  "Don't  sell  farm  for  less 
than  100  per  acre  for  120  and  65  for  the  60"  and  in  a  let- 
ter dated  June  22,  1906,  among  other  things,  appellee 
writes:  "If  you  cant  come  down  Saturday  or  Sunday 
meet  me  in  Sullivan  with  2000  of  that  security  on  the 
farm.     I  cant  afford  to  take  a  loss  on  77  cent  wheat." 

At  that  time  appellee  was  speculating  in  grain  at  St. 
Louis.  The  theory  of  this  case  is  and  was  in  Duncan  v. 
Dazey,  supra,  that  the  appellee  was  not  a  free  agent,  act- 


ing  voluntarily  but  by  various  frauds  and  artifices  was 
under  the  complete  control  and  dominion  of  appellant; 
that  appellant  even  implanted  the  fear  of  arrest  on  some 
mythical  criminal  charge  in  his  mind  if  he  should  return 
to  Illinois,  and  for  nearly  twelve  years  following  Septem- 
ber, 1903,  appellee's  actions  were  practically  absolutely 
controlled  by  appellant's  direction  and  advice.  It  was  on 
this  state  of  facts,  as  found,  that  this  Court  reversed  the 
former  decree  and  ordered  an  accounting.  We  feel 
bound  by  the  decision  in  that  case,  and  the  reasoning  up- 
on which  the  finding  was  made. 

The  petition  for  rehearing  further  set  out  the  af- 
fidavit of  Boyle,  which  has  been  discussed. 

The  Court  below  committed  no  error  in  refusing  to 
reopen  the  case. 
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Appellant  assigns  error  on  the  order  of  the  court  al- 
lowing the  Master  in  Chancery,  for  examining  evidence 
in  the  case,  approximately  1850  pages,  preparing  state- 
ment of  account,  finding  of  facts  and  making  of  report, 
five  hundred  dollars,  out  of  which  the  reporter's  fees, 
amounting  to  $88.50,  were  to  be  paid,  making  an  allow- 
ance to  the  Master  of  $411.50,  with  no  itemized  state- 
ment of  said  services  and  no  evidences  having  been  heard 
as  to  the  value  of  such  services.  This  allowance  so  made, 
without  an  itemized  statement  as  to  services  and  on  no 
evidence  submitted,  and  counter  to  the  ruling  made  in 
Herpich  v.  Williams,  300  111.  504,  was  an  error. 

Appellee  has  assigned  cross  error  in  that  the  Court 
below  did  not  allow  appellee  interest  on  the  sum  found 
due,  $10,325.11,  from  March  1,  1908,  as  recommended  by 
the  Master,  and  appellee  insists  very  strenuously  that 
such  interest  and,  indeed,  compound  interest,  should  be 
computed  on  the  balance  as  found  due,  citing  Ogden  v. 
Larrabee,  57  111.  408,  as  the  rule  applies  to  trustees  who 
misapply  their  trust  or  refuse  to  account. 

Appellant  insists  that  there  is  no  evidence  in  the  rec- 
ord tending  to  show  that  appellant  made  any  profit  out 
of  the  property,  and  in  view  of  the  various  payments 
made  by  appellant  to  appellee  from  time  to  time,  appel- 


lant  insists  strenuously  on  the  rule  that  interest  can  be 
recovered  in  this  state  only  upon  a  contract  or  agreement 
to  pay  interest,  or  by  reason  of  some  provision  of  the 
statute.     Fitzgerald  vs.  Benner,  219  111.  491. 

We  are  much  impressed  with  the  cogent  reasoning  of 
the  very  learned  chancellor  who  heard  the  case  below, 
in  his  written  opinion  deciding  the  case  and  upon  the 
question  of  interest,  as 
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follows: 

"The  only  real  objection  that  I  can  find  to  the  re- 
port of  the  master  is  the  one  concerning  the  question  of 
interest.  The  master  found  that  the  complainant,  Dun- 
can, was  not  entitled  to  receive  compound  interest,  as 
was  insisted  upon  by  Duncan.  When  I  take  into  consid- 
eration the  finding  of  the  Appellate  Court  which  is  the 
law  of  this  case,  so  fax  as  announced  by  that  Court,  that 
the  complainant  was  guilty  of  the  fraud  complained  of 
and  that  he  voluntarily  made  this  conveyance  in  question, 
and  by  so  doing  committed  the  fraud,  as  has  been  found, 
how  then  can  it  be  said  that  he  ought  to  be  permitted  to 
recover  anything  other  than  the  property  that  he  con- 
veyed to  the  defendant  Dazey  or  the  value  of  the  same? 
The  finding  of  the  Appellate  Court,  in  holding  that  Daz- 
ey was  a  trustee,  is  to  the  effect,  that,  Dazey  could  not 
be  permitted  to  profit  by  reason  of  his  participating  in 
this  particular  transaction  in  the  manner  and  for  the 
purposes  which  he  did.  If  that  be  true,  how  can  it  be 
said  that  Duncan  should  be  permitted  to  profit  out  of  a 
fraudulent  transaction  in  which  he  participated?" 

Assuming  that  the  case  was  presented  to  the  chan- 
cellor, as  it  has  been  presented  to  this  Court,  the  inquiry 
is  most  natural.  We  are  not  at  all  inclined  in  this  case 
to  countenance  a  rule,  sometimes  denominated  "harsh," 
"sometimes  "penal"  and  again  "compensatory,"  that  may 
be  enforced  against  trustees  as  to  estates  undertaken,  in 
an  orderly  manner,  to  conserve  as  trusts,  where  the 
trustee  has  misapplied,  or  used  it  for  personal  gain.  The 
element  of  delicto  committed  by  the  appellee  certainly 
enters  into  the  equation.  The  holding  in  Duncan  v.  Dazey 
supra,  was 
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that  appellant  Dazey  had  the  master  mind 
and  exercised  an  inexplicable  influence  over  that  of  ap- 
pellee, and  that  appellee,  Duncan,  followed  appellant's 
advice  during  all  of  that  priod  of  time  absolutely  and  un- 
questionably, and  the  relations  between  these  parties 
could  not  have  been  more  confidential  if  they  had  been 
between  attorney  and  client.  Appellee's  lack  of  intell- 
igence and  weakness  of  character  are  pointed  out  and 
demonstrated  by  pieces  of  evidence,  by  this  court,  to  the 
extent  that  a  fair  construction  of  that  opinion  and  find- 
ing is  more  to  the  effect  that  appellee  was  guilty  only  of 
a  constructive  fraud  or  wrong,  and  more  in  need  of  a  con- 
servator than  guilty  of  any  fraudulent  act.  We  conclude 
that  in  the  accounting  appellee  was  entitled  to  his  own, 
and  interest  on  any  sum  found  due,  if  the  statute  per- 
mits it.  Almost  this  entire  claim  is  based  upon  the  con- 
sideration paid  for  the  farm  by  Boyle  and  the  rental  val- 
ue of  the  farm  for  three  years.  If  the  sale  to  Fry  was 
genuine,  then  appellee  practically  had  no  claim  and  ap- 
pellee had  been  paid  in  full,  less  a  minor  amount  under 
one  hundred  dollars. 

The  bill  of  complaint  in  this  case  was  first  filed  in 
the  Circuit  Court  of  Shelby  County  October  6,  1915,  to 
the  November  Term,  1915,  of  that  court.  The  bill  was 
filed  upon  the  theory  that  the  sale  of  the  lands  to  Fry  was 
genuine  and,  so  far  as  Fry  was  concerned,  a  bona  fide 
sale.  The  pleadings  were  settled  and  the  cause  proceed- 
ed to  a  hearing  before  the  master,  when  it  was  discover- 
ed by  appellee,  for  the  first  time,  that  the  pretended 
sale  to  Fry  was  a  fraud  and  pretense  and  that  Fry  had 
held  the  lands  for  the  benefit  of  appellant,  until  Decem- 
ber, 1907,  when  appellant  had  sold  the  lands  to  Boyle  for 
$23,400.     The 
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proceedings  before  the  master  were 
suspended  and  appellee,  by  leave  of  court,  had  filed  an 
amendment  to  the  bill  of  complaint  March  26,  1917,  set- 
ting up  the  sale  to  Boyle  for  $23,400,  and  appellant's  use 
and  occupation  of  the  lands  prior  to  the  sale  to  Boyle. 
This  decree  to  the  extent  of  $9,900,  as  we  have  before 


held,  must  stand  upon  the  finding  that  the  sale  to  Fry  was 
a  sham  and  pretense,  and  that  appellant  had  the  use  of 
the  lands  until  December,  1907,  and  the  proceeds  of  the 
sale  to  Boyle.  Such  being  the  case,  appellant  is  in  the 
position  of  receiving  money  to  the  amount  of  $9,900  for 
the  use  of  appellee  and  retaining  the  same  without  ap- 
pellee's knowledge,  and  comes  squarely  under  section  2 
of  chapter  74  of  .the  Revised  Statutes,  and  should  be 
charged  with  interest  on  such  amount  from  March  1,  190S 
at  the  rate  of  five  per  cent  per  annum,  to  date. 

As  to  the  Interest  Statute,  appellant  upon  petitioning 
for  a  rehearing  of  the  case,  shows  that:  "Under  the 
statute  of  1874  interest  was  recoverable  on  money  due 
on  the  settlement  of  an  account  from  the  day  of  liquida- 
ting of  the  account  between  the  parties  and  an  ascertain- 
ing of  the  balance;  on  money  received  to  the  use  of  an- 
other, and  retained  without  the  owner's  knowledge,  and 
on  money  withheld  by  an  unreasonable  and  vexatious  de- 
lay of  payment;"  and  "that  said  statute  has  been  amend- 
ed by  omitting  the  semi-colon  after  the  word  balance," 
so  that  its  present  meaning  would  be,  as  applied  to  mon- 
eys received  to  the  use  of  another  and  retained  without 
the  owner's  knowledge,  that  it  only  applied  upon  liquid- 
ating the  account  and  ascertaining  the  balance.  This 
construction  would  render  meaningless  the  language: 
"retained  without  the 
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owner's  knowledge,"  for  the  reason 
that  the  owner  could  not  arrive  at  a  "balance"  or  "liq- 
uidation" of  any  moneys  that  he  knew  nothing  about. 
Starr  and  Curtiss  Annotated  Statutes  make  the  note  of 
the  semicolon  being  dropped  as  indicated  by  appellant. 
The  other  statutes,  so  far  as  we  have  been  able  to  ex- 
amine them,  still  carry  the  semicolon.  In  our  opinion 
it  makes  no  difference  in  this  case. 

This  covers  all  assignments  of  error  that  have  been 
argued  by  counsel  on  either  side.  Some  of  the  argu- 
ments of  counsel,  and  many  of  the  pieces  of  testimony 
adduced,  we  have  not  been  able  to  cover  owing  to  the 
voluminous  record. 

Appellant  in  this  Court,  appellee  in  Duncan  v.  Daz- 


ey,  supra,  in  that  case  asked  for  no  findings  of  fact  or  con- 
clusions of  law  on  the  first  record,  so  that  this  Court,  in 
this  case,  the  same  as  the  chancellor  below,  has  felt  im- 
pelled to  follow  the  ruling  made  in  Duncan  v.  Dazey,  su- 
pra, and  eliminate  some  matters  that  could  have  been 
made  a  subject  of  contention  on  that  hearing. 

From  what  has  been  said,  it  follows  that  the  decree 
of  the  lower  court  should  be  reversed  in  part  and  a  de- 
cree entered  in  part  in  this  Court,  and  the  cause  remand- 
ed in  part. 

The  decree  of  the  lower  Court  is  reversed  and  a  de- 
cree is  entered  in  this  Court  that  appellee,  Martin  K. 
Duncan,  have  judgment  against  the  said  appellant,  J.  Ed 
Dazey,  for  the  said  principal  sum  of  nine  thousand  nine 
hundred  seventy-three  and  83-100  dollars  ($9973.83)  with 
interest  on  the  sum  of  nine  thousand  nine  hundred  dol- 
lars ($9900)  at  the  rate  of  five  per  cent  (5rv )  per  annum 
from  March  1,  1908,  to  the  date  of  the  entry  of  this  de- 
cree and  the  costs  of  suit,  except  as  to  the  amount  of  the 
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Master's  fees,  and  as  to  those  fees  the  decree  of  the  low- 
er Court  is  reversed  and  the  case  remanded  to  the  trial 
court  with  direction  to  give  further  consideration  (tak- 
ing such  proof  as  found  necessary)  to  the  amount  of  time 
consumed  and  the  proper  charges  for  the  various  items 
in  question  and  to  re-assess  the  Master's  fees  in  accord- 
ance with  the  views  of  this  Court,  as  set  forth  in  this  op- 
inion and  the  decisions  cited  herein. 

Reversed  and  Judgment  entered  in  this  Court  in 
part  and  remanded  in  part. 
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General  No.  7605  Agenda  No.  65 

April  Term,  A.  D.  1923 

John  Gossage,  Appellee 

vs. 

Litchfield  Creamery  Company,  A  Corporation,  Appellant 

SHURTLEFF,  J, 

Appeal  from  the  Circuit  Court  of  Sangamon  County. 
This  was  an  action  on  the  case  brought  by  appellee 
against  appellant  in  the  Circuit  Court  of  Sangamon  Coun- 
ty, to  the  September  Term,  A.  D.  1922,  to  recover  dama- 
ges in  an  action  on  the  case  for  an  alleged  injury  which 
occurred  on  the  23d  day  of  May,  1922,  on  account  of  a 
collision  between  appellant's  motor  truck  and  appellee's 
wagon,  in  Peoria  Road  near  the  intersection  of  Garfield 
Street  and  Elizabeth  Street,  in  the  City  of  Springfield, 
in  which  collision  appellee  claimed  he  was  thrown  from 
his  wagon  to  the  pavement  and  was  injured. 

The  original  declaration  filed  in  the  case  by  appellee 
charged  appellant  with  the  duty  of  exercising  reasonable 
diligence  and  care  in  approaching  the  wagon  of  the  plain- 
tiff and  in  attempting  to  pass  the  wagon  of  the  plaintiff, 
to  reduce  the  speed  of  the  automobile  to  such  a  rate'  as 
was  then  and  there  reasonable  and  proper,  having  regard 
for  the  traffic  and  use  of  the  way,  and  charges  a  failure 
to  observe  that  duty,  and  negligence  in  the  collision  with 
said  wagon  and  injury. 

A  general  and  special  demurrer  was  filed  to  the  or- 
iginal declaration  which  was  sustained,  and  the  original 
declaration  was 
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amended  by  leave  of  court,  and  thereafter 
there  were  filed  two  additional  counts  which  charged  the 
defendant  with  so  negligently  driving  and  operating  his 
said  automobile  in  said  certain  public  highway  known  as 
Peoria  Road,  in  a  closely  built-up  portion  of  the  City  of 
Springfield,  and  operating  his  said  automobile  at  a  speed 
greater  than  was  reasonable  and  proper  having  regard 
for  the  traffic  and  use  of  the  way,  so  as  to  endanger  the 
life  or  limb  or  injure  the  property  of  the  plaintiff,  and 


charges  the  defendant  with  driving  his  said  automobile  * 
before  and  at  the  time  of  the  collision  with  plaintiff's 
wagon  at  a  rate  of  forty  miles  per  hour  and  that  by  reas- 
on of  such  alleged  negligence,  the  collision  occurred  and 
the  plaintiff  was  thrown  from  said  wagon  with  great 
force  and  violence  upon  the  pavement  and  injured  and 
bruised  about  the  legs,  arms,  and  body  and  sustained 
damages  in  consequence  thereof. 

The  second  additional  count  of  the  declaration  is 
similar  to  the  first  count. 

To  which  declaration  as  amended  and  the  additional 
counts,  the  defendant  filed  the  plea  of  general  issue. 

At  the  November  Term  of  the  Circuit  Court  this 
cause  was  tried  by  a  jury  which  returned  a  verdict  finding 
the  defendant  guilty  and  assessing  plaintiff's  damages  at 
the  sum  of  $1,750.00. 

Appellant  entered  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial,  which  was  argued  and  overruled  by 
the  court,  to  which  order  and  ruling  the  defendant  then 
and  there  excepted,  whereupon  the  court  entered  judg- 
ment on  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the    sum  of  $1,750.00     and  costs,     to 
which  order  and  judgment  the  defendant  excepted  and 
the  case  is  brought  to  this  court  by  appeal. 
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Testimony  was  introduced  by  appellee  and  appellant, 
and  the  case  was  sharply  contested  as  to  whether  the  in- 
jury was  caused  by  the    negligence  of  the    appellant,  or 
whether  it  was  caused  by  an  accident,  the  streets  being 
wet  and  slippery  and  the     vehicle  of  appellant     having 
skidded,  which  appellant  claims  caused  the  injury.     Ap- 
pellant offered  testimony  tending  to     show  that  its  ve- 
hicle, at  the  time  of  the     accident,  was     traveling  at  a 
speed  of  less  than  fifteen  miles  per  hour.     The  appellee 
had  offered  testimony  tending  to  show  that  the  speed  of 
appellants  vehicle,  at  and  just  before  the  time  of  the  in- 
jury, was  in  excess  of    fifteen  miles    per  hour.     In  this 
state  of  the  proof,  the  court  instructed  the  jury,  at  the 
request  of  appellee  as  follows: 

"The  Court  instructs  the  jury  that  the  statute  of  the 


State  of  Illinois  provides  that  no  person  shall  drive  an 
automobile  or  automobile  truck  designed  or  used  for  car- 
rying freight  or  merchandise  upon  any  public  highway  at 
a  speed  greater  than  is  reasonable  and  proper,  having  re- 
gard to  the  traffic  and  the  use  of  the  way,  or  so  as  to  en- 
danger the  life,  limb  or  property  of  any  person;  and  that 
if  the  rate  of  speed  of  any  such  motor  vehicle,  where  the 
same  passes  through  the  residence  portion  of  any  incor- 
porated city,  exceeds  fifteen  miles  per  hour,  such  rate  of 
speed  shall  be  prima  facie  evidence  that  the  person  oper- 
ating such  motor  vehicle  is  running  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  having  regard  to 
the  traffic  and  the  use  of  the  way,  or  so  as  to  endanger 
the  life  or  limb  of  any  person." 

Appellant  duly  objected  to  the  giving  of  said  instruc- 
tion, and  presented  the  said  objection  to  the  court  below 
as  one  of  the  grounds  for  a  new  trial,  which  was  overrul- 
ed and  the  exception  has  been  properly  preserved  by  bill 
of  exceptions. 
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The  giving  of  this  instruction  was  error.  It  was  dir- 
ectly in  conflict  with  the  rule  laid  down  in  Johnson  v. 
Pendergast,  308  111.  255.  It  was  said  in  Johnson  v.  Pen- 
dergast, supra,  page  262:  "The  existence  of  the  prima 
facie  case  is  provisional,  and  does  not  change  the  burden 
of  proof  but  only  the  burden  of  introducing  further  evi- 
dence. It  means  only  that  a  determination  of  a  fact 
shall  be  sufficient  to  justify  a  finding  of  a  related  fact  in 
the  absence  of  any  evidence  to  the  contrary.  The  only 
effect  is  to  create  the  necessity  of  evidence  to  meet  the 
prima  facie  case  created,  and  which,  if  no  proof  to  the 
contrary  is  offered,  will  prevail.  (Helbig  v.  Citizens  Ins- 
Co.  234  111.  251;  City  of  Carlinwille  v,  Anderson  303  id.  247; 
2  Chamberlayne  on  Evidence,  sec.  994;  Inhabitants  of  Co- 
hasset  v.  EYioore,  204  Mass.  173;  Kelly  v.  Morris  6  Pet. 
622.)  As  soon  as  opposing  evidence  is  received  the  case 
is  to  be  determined  upon  all  the  evidence, — the  prima 
facie  evidence  and  ail  other  evidences, — and  the  question 
is  whether  the  weight  preponderates  in  favor  of  the  par- 
ty having  the  burden  of  proof." 


The  giving  of  this  instruction  entirely  ignored  appel- 
lant's defense  that  the  street  was  wet  and  slippery  and 
that  the  injury  was  caused  by  appellant's  vehicle  skid- 
ding. It  was  further  said  in  Johnson  v.  Pendergast,  page 
264:  "This  made  a  prima  facie  case  of  negligence  on  his 
part  under  the  statute,  but  he  offered  evidence,  to  meet 
that  prima  fcaie  case,  that  the  roadway  was  clear  and  no 
one  in  the  way.  It  was  proved  and  not  denied  that  no 
signal  was  given  by  the  hand,  which  made  a  prima  facie 
case  of  negligence  of  the  driver  of  the  automobile  under 
the  ordinance,  but  she  testified  that  she  looked  back  and 
waited  for  a  Ford  car  to  pass,  and  after  it  had  passed 
looked  back  again  and  saw  there  was  nothing  more  com- 
ing, which  was  intended  to  meet  the  prima  facie  case  un- 
der 
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the  ordinance.  The  plaintiff  offered  evidence  that 
the  street  was  clear,  and  the  defendant  offered  evidence 
of  the  same  character  as  to  the  condition  of  the  street  at 
the  same  time.  There  was  other  evidence  to  be  consid- 
ered which  need  not  be  mentioned,  and  the  issues  were 
to  be  determined  upon  all  the  evidence.  The  instruction 
given  entirely  ignored  the  evidence  for  the  defendant 
that  the  driver  of  the  automobile  looked  back  and  that 
no  one  was  coming." 

It  is  true  that  the  instruction  as  given,  went  further 
and  advised  the  jury  that  if  they  believed  from  a  prepon- 
derance of  the  evidence  that  the  defendant  was  guilty  of 
negligence  and  that  he  drove  his  car  at  a  greater  rate  of 
speed  than  was  reasonable  and  proper,  while  the  appellee 
was  in  the  exercise  of  due  care  for  his  own  safety,  then 
the  jury  should  find  the  defendant  guilty.  But  as  we  un- 
derstand the  rule,  it  is  the  vice  of  instructing  as  to  the 
prima  facie  case,  where  testimony  is  offered  by  a  defen- 
dant, to  rebut  such  prima  facie  case,  or  the  instruction 
ignores  any  of  the  defenses  made. 

Other  assignments  of  error  are  made,  but  inasmuch 
as  the  case  will  have  to  be  submitted  to  another  jury, 
doubtless  any  other  errors  appearing  in  the  record  will  be 


corrected  on  another  trial 

For  the  reasons  given  in  the  opinion,  the  judgment 
of  the  lower  court  is  reversed  and  the  cause  is  remanded 
for  another  trial. 

Reversed  and  remanded. 
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Albert  Geiger,  Appellant 
Appeal  from  McLean  County  Circuit  Court. 
SHURTLEFF,  J. 

This  is  an  appeal  from  McLean  County  Circuit  Court, 
to  reverse  a  judgment  recovered  by  appellee  against  ap- 
pellant for  personal  injuries. 

On  June  23,  1921,  appellee,  in  a  Buick  car,  driven  by 
Edna  Murfield,  a  young  lady,  and  accompanied  by  a  niece, 
Mrs.  Mabel  Kilpatrick,  was  returning  from  Towanda  to 
El  Paso  in  this  state,  and  while  going  east  on  the  public 
highway,  about  two  and  one-half  miles  northeast  of  To- 
wanda, came  to  a  collision  with  appellant's  Halliday  five 
passenger  car,  in  which  appellant  was  driving,  accompan- 
ied by  his  wfe,  two  daughters,  and  two  nieces  and  Mrs. 
Burger,  daughter  of  a  cousin  of  appellant's  living  in 
Ohio.  The  accident  occurred  late  in  the  afternoon,  about 
four-thirty  or  five  o'clock.  The  road  at  the  point  of  col- 
lision runs  straight  east  and  west,  and  was  substantially 
sixty  feet  in  width.  There  was  a  graded  roadway  in  the 
center  of  the  road  twenty-eight  feet  wide,  of  which  a 
strip  on  the  south  side,  eight  feet  wide,  was  graded  dirt, 
sloping  downward  to  the  south  edge  of  the  graded  road- 
way. North  of  this,  through  which  the  center  of  the 
road  ran,  was  a 
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strip  ten  feet  wide  oiled  and  the  strip 
north  of  this,  ten  feet  in  width  to  the  north  edge  of  the 
roadway  was  graded  dirt.  On  either  side  of  the  graded 
roadway  was  a  bank  of  weeds  and  grass,  and  a  ditch,  the 
ditch  on  the  south  side  averaging  four  feet  in  width,  and 
the  ditch  on  the  north  side  averaging  about  three  and 
one-half  feet  in  width,  though  on  the  north  side  it  would 
appear  that  there  was  a  bank,  substantially  three  and 
one-half  feet  wide,  between  the  north  edge  of  the  road- 


way  and  the  side  ditch.  Thirty  feet  west  of  the  point 
of  collision,  a  lane  or  driveway,  coming  from  the  north, 
enters  the  public  highway  running  east  and  west  and  ap- 
pellant was  driving  south  on  this  lane,  and  drove  to  the 
road  and  turned  to  the  east,  going  in  the  same  direction 
as  the  car  in  which  appellee  was  riding.  Where  the  lane 
enters  the  public  highway,  there  is  first  a  grass  plat  ten 
feet  in  width,  then  the  ditch  in  which  the  testimony 
shows  a  metallic  culvert  had  been  placed,  covered  over 
with  dirt,  then  a  space  of  about  three  and  one-half  feet 
from  the  culvert  or  ditch  to  the  edge  of  the  road,  but 
after  crossing  the  culvert  or  ditch  coming  south,  the 
track,  traveled,  forms  a  "Y"  turning  to  the  east  and  west. 
The  appellee's  case,  as  made  by  the  testimony,  shows 
that  the  occupants  of  the  Murfield  car  saw  appellant  driv- 
ing south  in  the  lane,  when  appellant's  car  was  about  200 
feet  north  of  the  gateway  and  driving  at  the  rate  of 
twenty  miles  per  hour.  The  Murfield  car  at  this  time 
was  about  300  feet  west  of  the  gateway,  on  the  south  or 
right  hand  side  of  the  road,  traveling  at  the  rate  of  twen- 
ty-five miles  per  hour.  On  first  seeing  appellant's  car 
coming  south,  Edna  Murfield,  and  the  occupants  of  her 
car,  testify  that  Miss  Mur- 
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field  honked  her  horn  twice. 
Both  cars  were  left  hand  drivers.  Mrs.  Kilpatrick  sat  in 
the  middle  and  appellee  on  the  right  of  the  single  seat 
of  the  Buick  roadster.  Appellant  drove  his  car  to  the 
road,  a  part  of  appellee's  testimony  showing  that  appel- 
lant drove  on  a  curve,  southeast  from  the  lane,  to  the 
south  or  right  hand  side  of  the  roadway,  over  and  across 
the  center  and  after  traveling  about  fifteen  feet  east, 
then  turned  northeast  to  go  to  the  north  or  left  hand  side 
of  the  road,  and  after  proceeding  about  fifteen  feet  fur- 
ther and  being  over  the  center  and  on  the  north  side  of 
the  road  facing  a  northeasterly  direction,  appellee's  car 
crashed  into  appellant's  car  on  the  right  rear  part  of  ap- 
pellant's car,  crushing  the  gas  tank  of  appellant's  car  in 
between  the  springs  and  demolishing  the  right  rear  fen- 
der and  wheel  of  appellant's     car.     The  collision     took 


place  about  thirty  feet  east  of  the  driveway.  Both  cars 
were  hurled  towards  the  north  ditch,  the  Murfield  car 
heading  northeast,  its  front  wheels  in  the  ditch  and  ap- 
pellant's car  being  in  front  of  the  Murfield  car  and  along- 
side and  about  a  foot  and  a  half  from  the  ditch.  The  col- 
lision threw  appellee  forward  in  the  Murfield  car,  break- 
ing both  limbs  and  her  nose.  Appellee  was  a  single  lady 
sixty-five  years  of  age  and  had  had  a  previous  injury,  a 
fractured  hip.  Appellee's  testimony  further  shows  that 
the  speed  of  neither  car  was  slackened  before  it  reached 
the  gateway  of  the  lane  and  taking  the  speed  of  the  cars 
and  the  distances,  as  testified  to  by  appellee's  witnesses, 
the  Murfield  car  would  have  been  but  fifty  feet  west  of 
the  gateway,  when  appellant  arrived  at  the  north  line  of 
the  road.  Appellant  still  had  thirty  feet  to  travel,  even 
in  a  straight  line,  to  reach  the  center  of  the  road,  and  in 
making  the  curve  to  carry  his  car  over  the  center  or  even 

Page  3 
to  the  center  and  fifteen  feet  east  of  the  gateway,  the 
car  would  hve  had  to  travel  at  least  forty  feet,  in  which 
time,  according  to  the  testimony,  the  Murfield  car  would 
have  come  to  a  point  even  with  the  gateway  and  appel- 
lant's car  would  have  been  fifteen  feet  further  east. 

According  to  the  testimony,  Edna  Murfield,  seeing 
appellant  driving  his  car  out  of  the  driveway,  towards  the 
south  side  of  the  road,  pulled  her  car  to  the  left,  in  an 
attempt  to  pass  appellant's  car  on  the  left  or  north  side 
of  it.  She  gave,  however,  at  that  time,  no  sign  or  signal 
of  her  attempt  to  pass.  When  Miss  Murfield  saw  appel- 
lant turn  the  course  of  his  car  to  the  north  and  start  to 
cross  the  road  northeasterly,  and  in  front  of  her  car,  she 
then  turned  her  car  to  the  southeast,  in  an  attempt  to 
pass  appellant  on  the  right,  but  too  late  and  the  left 
front  of  the  Murfield  car  crashed  into  the  rear  right  of 
appellant's  car. 

It  is  shown  by  the  testimony  that  appellee,  living  in 
El  Paso,  had  a  desire  to  visit  a  nephew  who  was  sick  at 
Towanda.  She  had  spoken  about  it  to  Edna  Murfield, 
who  as  a  volunteer,  had  borrowed  the  Buick  roadster 
from  Arthur  Hildreth  of  El  Paso,  and  was  taking  appellee 


Q 


to  Towanda,  for  the  purpose  set  out,  without  any  charge 
or  fee  either  for  the  car  or  driver. 

Mabel  Kilpatrick,  who  was  a  friend  of  appellee's 
whom  appellee  had  raised  from  the  time  she  was  three 
years  old,  until  she  was  married,  accompanied  them. 

Appellant's  declaration  in  the  first  count  charges 
general  negligence  and  the  second  count  is  based  upon 
the  statute,  which  made  it  the  duty  of  appellant,  at  the 
road  intersection,  to  give 
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the  right  of  way  to  the  ve- 
hicle at  the  right,  which  it  is  charged  appellant  in  this 
case  neglected  to  do.  The  third  and  fourth  counts 
charge  negligence  on  the  part  of  appellant,  in  turning 
northward  in  the  road,  in  front  of  the  Murfield  car  and 
preventing  the  Murfield  car  from  passing  on  the  left,  af- 
ter proper  signal  given,  but  the  testimony  does  not  show 
that  the  Murfield  car  gave  any  signal,  except  when  300 
feet  west  of  the  gateway  and  before  appellant  had  en- 
tered the  public  road,  and  appellee  cannot  recover  under 
either  of  those  counts. 

The  first  additional  count  charges  that  it  was  the 
duty  of  appellant,  under  the  statute,  when  coming  to  this 
road  intersection,  to  drive  his  car  across  the  center  and 
to  the  south  side  of  the  road,  which  appellant  neglected 
to  do  and  the  second  additional  count  charges  appellant 
with  negligence  in  suddenly  and  without  warning  turning 
his  automobile  sharply  to  the  northeast  and  immediately 
in  front  of  the  Murfield  car  and  hence  causing  the  col- 
lision. 

Under  the  first  additional  count,  appellant  would 
have  been  required  to  cross  to  the  south  side  of  the  road- 
way, as  a  duty  owing  to  a  driver  proceeding  west  on  the. 
noth  side  of  the  highway,  but  appellant  owed  no  such 
duty  to  a  driver,  proceeding  in  the  same  direction,  from 
the  rear,  to  drive  immediately  in  front  of  such  car.  Un- 
der the  second  additional  count,  the  statute  of  1919,  in 
force  when  this  accident  occurred,  in  Section  33  reads  as 
follows: 


"No  driver  of  a  vehicle  shall  suddenly  stop,  slow 
down  or  attempt  to  turn  around  without  first  signalling 
his  intentions  with  outstretched  arm  or  otherwise  to 
those  following  closely  in  the  rear." 

The  testimony  does  not  show  that  appellant  violated 
this  section  or  we  cannot  conclude  that  it  is  the  law  that 
every  driver 
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must  signal  those  in  his  rear,  on  every  change 
he  makes  in  his  course  on  the  public  highway.     If  this  is 
a  charge  of  general  negligence  in  this  case,  it  was  fully 
covered  by  the  first  count  of  the  declaration. 

Appellant  at  the  close  of  plaintiff's  case  and  again 
at  the  close  of  all  the  evidence,  moved  the  court  to  in- 
struct the  jury  to  find  for  the  defendant  and  submitted 
the  written  instruction,  which  the  court  refused.  This 
is  assigned  as  error  and  is  the  principa)  ground  upon 
which  appellant  contends  for  a  reversal  of  the  judgment. 
It  is  contended  that  the  testimony  submitted  by  the 
plaintiff  is  not  sufficient,  standing  alone  and  undisputed, 
upon  which  to  base  a  verdict  and  judgment  for  appellee. 
There  is  no  question  of  contributory  negligence  on 
the  part  of  appellee.  The  case  has  been  submitted  to 
three  juries.  There  was  first  a  disagreement  and  there 
have  been  two  verdicts  for  the  appellee.  In  the  view 
taken  of  this  case  by  this  court,  appellee's  whole  case  is 
based  upon  the  first  clause  of  Section  33  of  The  Motor 
Vehicle  Law,  as  set  out  in  appellee's  second  count  in  the 
declaration,  reading  as  follows: 

"All  vehicles  traveling  upon  the  public  highways 
shall  give  the  right  of  way  to  other  vehicles  approaching 
along  intersecting  highways  from  the  right  and  shall 
have  the  right  of  way  over  those  approaching  from  the 
left." 

Was  appellant  negligent  or  did  he  violate  this  clause 
of  the  Act  in  the  accident  in  question?  The  testimony  is 
certain  that  the  view  from  the  road  to  the  drivewav  was 
clear  and  unobstructed.  Appellee's  witnesses  so  testified 
and  in  fact  appellant  testified 
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that  he  saw  appellee's  car 
when  twenty-five  or  thirty  rods  from  the  road.  Appel- 
lant saw  the  Murfield  car  before  anyone  in  the  Murfield 
car  saw  appellant.  Appellant  was  at  the  gateway  when 
the  Murfield  car  was  only  fifty  feet  away.  When  appel- 
lant was  at  the  center  of  the  road,  the  Murfield  car  could 
not  have  been  more  than  fifteen  or  twenty  feet  distant 
from  appellant's  car.  On  the  whole  case,  the  only  sub- 
stantial disputes,  over  questions  of  fact,  were: — -the  dis- 
tance west  of  the  Murfield  car,  when  appellant  drove 
through  the  gateway,  and  the  distance  south  into  the 
roadway,  which  appellant  drove,  before  turning  to  the 
east.  Appellant  and  all  of  his  witnesses  testify  that  the 
Murfield  car  was  175  feet  to  the  west,  when  appellant 
drove  through  the  gateway.  Under  all  the  testimony 
this  seems  to  be  an  absolute  impossibility.  Appellant's 
witness  Quensel  found  appellant's  car  after  the  accident 
only  thirty  to  thirty-five  feet  past  the  driveway  and  he 
found  the  Buick  car  in  which  appellee  was  riding  about 
thirty  feet  from  appellant's  car  and  all  of  appellee's  wit- 
nesses place  the  Buick  car  to  the  west  of  appellant's  car. 
In  fact,  the  Buick  car  could  not  have  gotten  in  any  other 
position  or  direction  from  appellant's  car.  Appellant  tes- 
tified that  the  Murfield  car  landed  forty  feet  west  of  his 
car.  The  Murfield  car  would  have  had  to  travel  205  feet, 
while  appellant  was  traveling  not  over  sixty  feet. 

Apepllant  offered  no  testimony  as  to  the  speed  of 
either  car.  If  appellant's  car  was  traveling  at  a  speed 
of  ten  or  fifteen  miles  per  hour,  the  Buick  car  must  have 
been  going  at  a  speed  of  thirty-four  or  fifty-one  miles  per 
hour,  according  to  the  testimony  of  appellant's  witnesses. 
Appellant  further  insists  that  at  no  time  did  he  cross  to 
the  south  side  of  the  road,  but  that  he  drove  to  the  cen- 
ter of  the  graded  roadway  and  then  proceeded 
Page  7 

directly  east, 
making  no  turn  to  the  north  at  any  time. 

Appellee  produced  a  witness  Jones,  for  whom,  appar- 
ently, appellee  and  appellant  vouch,  who  examined  the 
tracks  of  appellant's  car,  about  thirty  minutes  after  the 


accident.     This  witness  states: 

"The  track  came  out  of  the  lane  and  went  east  about 
fifteen  or  twenty  feet  before  it  turned  towards  the  ditch. 
It  was  a  regular  turn."  As  to  how  far  south  appellant's 
car  went  the  witness  states:  "I  don't  know  exactly 
where  the  center  of  the  road  was,  but  I  would  judge  the 
right  hand  track  was  slightly  over  the  center  of  the 
road." 

One  of  appellant's  witnesses  states  that  she  saw  the 
Buick  car  just  before  it  crashed  into  appellant's  car  and 
that  it  was  "zig  zagging"  all  over  the  road.  This  in  a 
way  corroborates  appellee's  testimony  that  Edna  Mur- 
field  first  tried  to  pass  appellant's  car  to  the  north  or  left 
hand  side  and  then  turned  to  pass  on  the  right  hand  side. 
Both  cars  were  demolished.  Appellant  testifies  that  the 
crash  raised  the  rear  of  his  car  and  shoved  it  about  two 
feet  to  the  south  and  forced  it  into  the  ditch.  This  act- 
ion could  not  have  produced  the  track,  making  a  "regular 
turn"  to  the  north  of  which  the  witness  Jones  testified. 

There  are  many  things  in  this  record  that  are  not 
made  plain  and  certain.  In  fact,  on  the  salient  facts,  the 
testimony  is  in  direct  conflict.  The  greater  number  of 
witnesses  testifying  for  appellant,  place  the  Murfield  car 
at  175  feet  distant,  and  west  from  the  driveway,  when 
appellant  drove  upon  the  road,  but  the  location  of  the  ac- 
cident,— and  it  was  placed  nearer  to  the  driveway  by  ap- 
pellant's witnesses  than  by  those  offered  by  appellee — 
make  it  impossible  that  the  Murfield  car  was  so  great  a 
distance  from  the  driveway  at  that  time.  If  appellant 
was  driving  in  the  center 
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of  the  highway,  as  he  contends,  or 
even  if  he  was  following  the  straight  course,  where  the 
witness  Jones  found  the  tracks,  then  the  Murfield  car 
had  at  all  times  a  space  of  nine  feet  clear,  on  the  left  side 
of  appellant's  car,  to  drive  a  car  only  six  feet  in  width. 
In  this  situation,  it  is  not  clear  why  the  Murfield  car 
should  change  its  course  and  try  to  pass  on  the  right  hand 
side,  if  appellant  was  making  no  effort  to  turn  further  to 
the  north.     It  was  objected  that  Edna  Murfield  was  per- 


mitted  to  testify  as  to  rates  of  speed  the  cars  were  travel- 
ing, without  showing  sufficient  qualifications  to  judge 
rates  of  speed,  but  she  testified  that  she  was  twenty-five 
years  of  age  and  had  been  driving  automobiles  for  three 
years  prior  to  June,  1921.  The  witness  did  not,  by  her 
testimony,  show  that  she  was  qualified  to  judge  rates  of 
speed,  but  the  witness  Kilpatrick  did  testify  to  the  rates 
of  speed  of  the  cars  and  it  was  not  objected  to  and  is  no- 
where contradicted  in  the  record.  Mabel  Kilpatrick  tes- 
tified when  they  first  saw  the  Geiger  car,  the  Murfield 
car  was  traveling  at  a  rate  of  twenty-five  miles  per  hour, 
the  Geiger  car  not  so  fast,  probably  twelve  or  fifteen 
miles  per  hour.  This  witness  states  that  when  she  first 
saw  the  Geiger  car,  the  Murfield  car  was  about  200  feet 
west  from  the  lane  and  that  when  appellant's  car  came 
out  upon  the  road,  the  Murfield  car  was  less  than  sixty 
feet  west  from  the  driveway.  The  rate  of  speed  was  not 
important  except  as  it  may  have  tended  to  corroborate 
the  testimony  on  one  side  or  the  other,  as  to  the  location 
of  the  Murfield  car,  when  appellant  drove  upon  the  high- 
way. There  was  legal  and  competent  evidence  submit- 
ted by  appellee  tending  to  show  that  the  Murfield  car  was 
not  over  fifty  or  sixty  feet  west  of     the  driveway  gate 
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when  appellant  drove  his  machine  through  the  drive  with 
thirty  feet  further  to  go  before  bringing  his  car  to  the 
center  of  the  road,  which  would  bring,  under  the  testi- 
mony, the  Murfield  car  forty  feet  closer  to  appellant's 
car,  when  appellant's  car  arrived  at  the  center  of  the 
roadway,  and  without  doubt  this  was  the  exact  situation, 
the  Murfield  car  not  being  more  than  fifteen  feet  behind 
the  Geiger  car,  when  appellant  Geiger  arrived  at  the  cen- 
ter of  the  road,  for  all  testimony  agrees  that  the  collis- 
ion took  place  within  the  next  ten  or  fifteen  feet.  Such 
being  the  state  of  the  proof,  it  was  for  the  jury  to  say, 
if  they  believed  this  evidence,  whether  the  appellant  vio- 
lated the  statute  in  not  giving  the  Murfield  car  the  full 
right  of  way,  before  driving  upon  the  road  and  whether 
such  violation  was  the  proximate  cause  of  the  injury,  and 
two  juries  having  passed  upon  this  question,  in  appellee's 


favor,  it  is  the  opinion  of  this  court  that  this  verdict 
should  not  be  set  aside  on  this  assignment  of  error.  As 
to  whether  the  driver  of  the  Murfield  car  was  guilty  of 
negligence,  we  express  no  opinion  and  we  do  not  hold 
that  appellee  could  not  recover  under  the  first  count  in 
the  declaration.  We  express  no  opinion  on  that  quest- 
ion. 

Appellant  assigns  error  upon  the  overruling  of  appel- 
lant's objection  to  the  admission  in  evidence  of  a  plat, 
drawn  by  an  engineer,  giving  the  lines  and  distances  of 
the  lane  and  road,  having  the  lines  showing  the  edges  of 
the  graded  road,  the  oiled  strip  and  the  dirt  strips  on 
either  side,  the  ditch  and  grass  plat  on  each  side  of  the 
road,  and  the  gateway  and  post  markings  on  the  north 
side  of  the  highway.  At  the  lane  or  driveway,  the  plat 
shows  the  marks  for  wheel  tracks  going  north  and  across 
the  opening  is  a  line  marked  with  an  arrowhead  and  in 
small  fine  type  above  the  line 
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are  the  figures  12' — 2"  and 
immediately  below  the  line  in  the  same  small  sized  type 
is  the  word  "clear."  The  plat  also  is  marked  in  the  prop- 
er place,  "oiled  strip  of  roadway,"  "side  of  ditch,"  "grass 
and  weeds,"  etc.  The  witness  testified  to  the  measure- 
ments and  other  data,  but  did  not  explain  the  meaning  of 
the  word  "clear,"  and  appellant  contends  that  this  was 
injecting  into  the  record  and  presenting  to  the  jury  writ- 
ten evidence  that  should  not  be  in  the  record,  and  which 
tended  to  confuse  and  prejudice  the  jury,  citing  Corning 
v.  Dollmeyer,  123  111.  App.  195,  and  Hatcher  v.  Quincy  H. 
Ry.  Co.  181  111.  App.  34.  In  both  of  those  cases,  the  in- 
jected matter  had  a  direct  bearing  upon  other  real  issue 
in  the  case.  In  the  Corning  case,  where  the  issue  was 
whether  Mrs.  Dollmeyer,  when  in  a  closet  would  have 
been  beyond  the  observation  of  Mrs.  Corning  upon  her 
bed,  and  a  trunk  was  near  a  door  to  which  Mrs.  Corning 
had  testified  her  nurse,  alone,  had  access,  during  her  ill- 
ness, and  the  plat  showed  the  door,  with  the  statement 
thereon:  "Door  always  closed  and  locked  opening  into  my 
room  against  my  trunk,"  and  in     the  Hatcher  case    the 


question  at  issue  was  whether  appellee  got  on  the  plat- 
form of  the  car  or  only  upon  the  step.  If  she  only  got  on 
the  step,  then  not  more  than  her  face  could  be  seen  from 
the  opposite  side  of  the  street,  through  the  window  of 
the  car,  while  if  she  got  upon  the  platform,  then  her  head 
and  shoulders  could  be  seen  through  the  window.  The 
plat  had  many  measurements  marked  upon  it  with  var- 
ious lines  showing  the  levels  or  lines  of  vision  from  the 
curb,  sidewalk  and  from  certain  elevations  and  this  court 
held  correctly  that  it  was  an  endeavor  to  get  before  the 
jury  the  written  testimony  of  the  author  of  the  plat,  that 
it  might  take  such  written  evidence  to  the  jury  room  and 
is  in  the  nature  of  a  written  argument  upon  the 
Page  11 

oral  tes- 
timony. 

There  is  no  doubt  in  this  case  but  that  the  word 
"clear,"  was  a  part  of  the  measurement  of  the  driveway 
and  that  the  draftsman  had  indicated  that  the  driveway 
was  twelve  feet  and  two  inches  in  the  clear.  The  ques- 
tion as  to  the  conditions  at  this  point  and  what  took  place 
at  this  driveway,  was  in  no  manner  a  disputed  question 
in  this  case  and  all  the  witnesses  were  agreed  as  to  just 
what  did  take  place  at  the  driveway  and  appellant  could 
not  have  been  prejudiced  by  the  admission  of  this  plat  in 
evidence,  to  which  the  only  objection  made  was  the  gen- 
eral objection,  that  it  was  incompetent,  improper  and 
immaterial.  C.  &  E.  G.  R.  R.  Co.  v.  Wallace,  202  111.  129; 
Calumet  Dock  Co.  v.  Morawetz,  195  id.  398;  Benefield  v. 
Albert  132  111.  665. 

Some  of  the  rulings  of  the  court,  on  the  admission 
of  evidence,  are  criticised  by  appellant.  For  example, 
Edna  Murfield  was  asked  to  state  whether,  after  appel- 
lant had  turned  his  car  to  the  left,  after  going  Out  into 
the  road,  there  was  sufficient  room  for  her  automobile 
to  pass  him  on  the  left,  and  the  answer  was  a  mere  con- 
clusion. The  appellee  was  permitted  to  testify  that  she 
exercised  no  control  over  the  driver,  which  was  a  mere 
conclusion.  However,  the  testimony  of  Edna  Murfield 
fully  shows  all  of  the  conditions  under  which  the  trip  was 


undertaken  and  that  appellee  was  her  guest,  from  the 
facts  recited  in  her  testimony.  Dora  Geiger  was  not  per- 
mitted to  testify  that  appellant  kept  his  car  on  the  oiled 
portion  of  the  road,  but  she  was  permitted  to  state  that 
he  kept  his  car  in  the  center  of  the  road,  where  the  evi- 
dence of  all  witnesses  place  the  oiled  portion  of  the  road. 

Some  other  criticisms  are  made  on  rulings  of  the 
court  in 
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the  admission  of  evidence,  and  without  doubt 
some  errors  were  made  in    this  regard,  none    however, 
that  we  regard  sufficiently  prejudicial  to  warrant  a  re- 
versal in  this  case. 

Appellant  assigns  error  on  the  court's  refusal  to  give 
appellant's  sixth  and  seventh  instructions.  Instruction 
number  six  is  based  upon  the  theory  that  if  appellant 
reached  the  highway,  at  any  time  prior  to  the  Murfield 
car  reaching  the  highway,  opposite  the  lane  or  driveway, 
extended,  then  appellant  was  entitled  to  the  right  of  way 
and  was  within  his  rights  in  driving  upon  the  highway 
ahead  of  the  Murfield  car.  The  instruction  states  speci- 
fically, what  is  not  the  law  and  the  danger  in  travel, 
which  the  statute  seeks  to  prevent.  The  law  does  not 
give  the  right  of  way  to  him,  who  can  first  obtain  it,  but 
to  the  driver  from  the  right,  and  no  driver  at  the  left 
has  the  right  to  cross  an  intersection  and  take  up  a  course 
of  travel,  in  front  of  a  vehicle  going  in  the  same  direct- 
ion except  in  those  cases  where  a  reasonable  and  prudent 
driver,  using  due  care  and  caution,  can  cross  such  inter- 
section and  take  his  course  on  the  highway,  without  en- 
dangering the  life  or  limb  of  any  person  or  his  vehicle, 
traveling  on  the  same  course  and  in  the  same  direction. 

Instruction  number  seven  is  subject  to  the  same  crit- 
icism, but  presents  to  the  jury  the  theory  of  the  driver 
using  due  care  and  caution  in  making  the  turn,  across  or 
around  the  intersection,  but  arriving  at  the  course  of 
travel  ahead  of  the  other  car.  The  instruction  ignores 
the  question  of  the  right  of  way.  No  such  crossing 
could  be  with  due  car  and  caution,  which  interjected  the 
car  crossing  immediately  ahead  of  the  car  having  the 


■ 


right  of  way.  Appellant  objected  that  the  court  did  not 
give  his  instruction  number  eight  as  to  due  care  and  cau- 
tion to  be  exercised 
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by  appellee,  but  it  was  mainly  a  dupli- 
cate of  other  instructions  given  and  the  jury  was  fully  in- 
structed as  to  the  due  care  and  caution  appellee  was  re- 
quired to  exercise  in  her  behalf. 

On  the  motion  for  a  new  trial  appellant  presented 
the  affidavits  of  two  jurors,  stating  that  in  the  jury  room, 
pending  consideration  of  the  case,  "it  was  stated  by  some 
juror  that  the  Geiger  car  was  insured  and  so  it  was  gener- 
ally understood  by  the  jury  that  the  defendant  was  insur- 
ed against  public  liability  in  this  case." 

The  affidavit  of  counsel  was  presented  on  motion  for 
a  new  trial,  showing  that  each  one  of  the  jurors  on  their 
voir  dire  had  answered  questions  stating  that  he  did  not 
know  the  defendant  and  knew  nothing  concerning  the 
case  or  the  facts;  that  during  the  trial  no  one  in  the  court 
suggested  or  intimated  anything  concerning  the  defen- 
dant carrying  insurance.  This  objection  is  not  raised  to 
impeach  the  verdict  of  the  jury,  but  is  presented  to  show 
that  a  juryman,  some  juryman  swore  untruthfully  on  his 
voir  dire  and  was  therefore  a  prejudiced  and  disqualified 
juror.  West  Chicago  Si.  Ry.  Co.  v.  Huhnke,  82  111.  App. 
406. 

The  affidavits  do  not  name  the  juryman  that  made 
this  statement,  neither  do  the  affidavits  purport  to  give 
the  exact  language  used  by  the  juror  and  for  aught  that 
appears,  some  juror  may  have  made  the  statement  as  a 
conclusion,  that  the  defendant  was  insured.  This  may 
be  a  conclusion  to  which  many  jurymen  arrive,  when 
nearly  all  jurymen  and  other  citizens  own  cars  and  doubt- 
less many  carry  insurance.  There  is  no  doubt  but  that 
the  subject  of  insurance  injected  into  a  case  of  this  nat- 
ure goes  far  to  prejudice  the  ordinary  juryman  in  favor 
of  plaintiff's  cause.  If  such  a  statment  had  been  inject- 
ed into  the  case  upon  the  trial,  it  would 
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have  been  prompt- 
ly stricken  by  the  trial  court  or  the  jury  then  and  there 
discharged.  But  jurors  cannot  be  permitted  to  impeach 
their  verdicts,  neither  can  the  trial  court  test  the  truth- 
fulness of  jurors  statements  on  their  voir  dire,  unless 
their  statements  are  fully  before  the  court,  and  not 
then,  unless  some  certain  juror  or  jurors  are  specifically 
charged  with  making  some  certain  statement  and  the 
substance  at  least  of  the  contradictory  language  set  out. 
It  is  not  error  to  refuse  to  set  aside  a  verdict,  because 
some  juror,  unknown,  we  presume,  to  the  affiants,  has 
made  a  prejudicial  statement  in  the  jury  room,  possibly 
in  the  heat  of  debate,  that  may  be  a  statement  of  fact 
or  may  be  a  statement  of  opinion  or  conclusion.  Wheth- 
er suitors  in  court  do  or  do  not  carry  insurance,  is  not  an 
issue  in  this  class  of  cases  and  is  a  subject  highly  improp- 
er to  be  taken  into  consideration  by  counsel,  parties  or 
jurors. 

Finding  no  error  in  this  record  which  in  the  judg- 
ment of  this  court  is  sufficent  to  warrant  a  reversal  of 
the  verdict  and  judgment,  the  judgment  of  the  Circuit 
Court  of  McLean  County  is  affirmed. 

Affirmed. 
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General  No.  7577  Agenda  No.  21 

October  Term  A.  D.  1923 

Faber-Musser  Co.,  Appellee 

vs.  ^        "\       • 

Wm.  E.  Dee  Company,  Appellant    fad 
Appeal  from  Sangamon. 

PER  CURIAM. 

In  this  case  suit,  was  brought  by  Faber-Musser  Co. 
the  appellee,  in  the  circuit  court  of  Sangamon  County,  to 
recover  damages  for  breach  of  an  alleged  contract  with 
the  William  E.  Dee  Company,  the  appellant.  The  con- 
tract related  to  the  purchase  of  a  large  quantity  of  fire 
brick  and  fire  clay,  amounting  in  the  aggregate  to  about 
the  sum  of  $18,000.00.  On  the  first  trial  of  the  cause, 
the  court  directed  a  verdict  for  the  William  E.  Dee  Com- 
pany, and  rendered  judgment  in  its  favor;  and  this  judg- 
ment was  affirmed  by  this  court  on  appeal;  but  a  certi- 
ficate of  importance  and  appeal  was  granted  to  the  Su- 
preme Court.  The  Supreme  Court  reversed  the  judgment 
appealed  from  and  remanded  the  cause,  which  was  re-in- 
stated in  the  court  below.  Another  trial  was  had  which 
was  by  the  court  without  the  intervention  of  a  jury;  and 
on  the  second  trial,  the  issues  were  found  for  the  William 
E.  Dee  Company,  and  a  judgment  rendered  in  accordance 
with  such  finding;  upon  appeal  to  this  court,  the  judg- 
ment was  reversed  and  the  cause  remanded.  This  ap- 
peal is  prosectued  from  the  judgment  entered  on  the 
last  trial;  and  which  was  rendered  in  favor  of  the  appel- 
lee, fixing  the  damages  to  be  recovered  at  $12,042.35. 

The  main  contested  question  in  this  controversy,  con- 
cerns the  matter  of  the  agency  of  Mathew  M.  Dee,  who 
as  agent  for  the  appellant  company,  accepted  appellee's 
order  for  the  fire  brick  and  fire  clay,  which  appellee 
claims  to  have  purchased  from  the  appellant;  the  agency 
of  Mathew  M.  Dee  is  not  controverted;  but  the  extent  of 
his  agency  is  the  point  in  controversy;  and  the  question 
in  dispute  concerning  his  agency  is,  whether  he  was  the 

general  agent  of  the     appellant,  or  merely  a     traveling 
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salesman  who  could  only  take  orders  for  fire  brick  and 
fire  clay  subject  to  the  approval  of  appellant.  If  Mathew 
M.  Dee  was  the  general  agent  of  appellant  in  the  business 
of  the  sale  of  appellant's  brick  products,  then  the  accept- 
ance by  Mathew  M.  Dee  of  the  order  from  appellee,  of 
the  fire  brick  and  fire  clay  in  question  constituted  a  con- 
tract by  appellant,  and  it  was  legally  bound  thereby.  A 
finding  that  Mathew  M.  Dee  at  the  time  he  accepted  the 
appellee's  order  was  the  general  agent  of  the  appellant, 
is  in  effect  a  finding  that  the  contract  effectuated  by  the 
acceptance  was  the  contract  of  appellant.  The  Supreme 
Court  held  that  under  the  facts  proven  on  the  first  trial 
the  agency  of  Mathew  M.  Dee,  was  a  general  agency  in 
the  matter  of  the  sale  of  appellant's  products;  and  that 
such  agency  was  a  matter  of  legal  inference  from  the 
facts  proven.  "Whether  an  agent  has  express  authority 
to  do  a  certain  thing  is  a  question  of  fact  for  the  jury,  but 
whether  an  implied  authority  arises  from  a  certain  state 
of  facts  is  a  question  of  law  which  should  not  be  submits 
ted  to  the  jury."  Faber-Musser  Co.  v.  Dee  Clay  Co.  291 
111.  240;  Doggett  v.  Greene  254  111.  134.  In  the  case  re- 
ferred to  the  Supreme  court  also  says  concerning  the 
agency  of  Mathew  M.  Dee,  as  disclosed  by  the  facts  prov- 
en, that  "There  is  no  question  on  this  record,  as  to  the 
agency  of  Mathew  M.  Dee  for  the  appellee  company.  The 
only  question  in  that  respect  is,  as  to  the  extent  of  his 
agency,  and  under  the  authorities  just  cited,  the  letter 
heads  used  by  appellee's  agent  at  the  Springfield  office 
were  admissible  in  evidence  to  show  the  extent  of  such 
agency.  It  is  argued,  that  there  is  no  evidence  in  the 
record  tending  to  show  that  these  letter  heads  were  ever 
approved  by  the  company;  that  they  may  have  been  got- 
ten up  for  the  purpose  of  satisfying  the  self  pride  of 
Mathew  M.  Dee,  rather  than  with  the  sanction  of  the 
company.  This  suggestion  seems  without  merit.  It  is 
fair  to  assume  from  this  record  that  these  letter  heads 
were  in  general  use;  that  the  lettering  on  the  office  in 
Springfield  also  indicated,  that  the  office  was  the  west- 
ern sales  office  of  the  company;  that 
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these  facts,  in  connect- 
ion with  the  requirement  of  the  statute,  that  the  prin- 
cipal office  of  an  Illinois  corporation  should  be  in  this 
state,  would  fully  justify  any  reasonable  man  in  assum- 
ing that  the  person  in  charge  of  that  office  had  full  con- 
trol and  management  of  the  business  of  sales  for  appel- 
lee. There  is  no  evidence  in  any  way  tending  to  show 
that  appellant's  agent  knew  that  the  agent  at  Spring- 
field was  in  any  way  limited  in  his  authority  as  to  any 
business  transaction  that  he  should  enter  into  on  behalf 
of  appellee.  Another  fact  which  tends  strongly  to  jus- 
tify this  conclusion  is,  that  appellant  wrote  the  first  let- 
ter with  reference  to  this  order  to  William  E.  Dee,  Presi- 
dent, at  the  Springfield  office,  and  this  letter  was  ans- 
wered there  by  Mathew  M.  Dee,  who  accepted  the  order 
here  in  dispute."  The  facts  and  circumstances  which 
characterize  Mathew  M.  Dee's  agency  as  a  general  agency 
by  legal  inference,  were  substantially  the  same  in  the  two 
trials  which  followed  the  decision  of  the  Supreme  Court. 
It  is  true  that  the  appellant  made  proof  of  some  addit- 
ional facts  which  it  claims  had  an  important  bearing  up- 
on the  facts  which  the  Supreme  Court  say  justified  the 
legal  inference  of  a  general  agency.  A  proper  consider- 
ation of  these  facts,  however,  does  not  bear  out  appel- 
lant's contention.  One  of  the  additional  facts  proven 
was  that  it  had  an  office  in  Chicago,  which  was  occupied 
by  the  president,  where  the  director's  meetings  were 
held,  where  the  president  and  vice  president .  and  pur- 
chasing agent  had  desks;  and  where  the  corporate  busi- 
ness of  the  company  was  apparently  transacted;  but  the 
evidence  does  not  show  that  the  Chicago  office  had  any- 
thing to  do  with  the  business  of  the  company,  in  the  mat- 
ter of  the  sale  of  the  company's  products;  and  it  does  not 
appear  to  have  been  established  for  that  purpose.  The 
matter  of  making  sales  of  the  company's  products  was 
carried  on  in  this  state  through  the  Springfield  office, 
concerning  which  the  president  of  the  appellant  company 
William  E.  Dee  testified,  as  follows:  "We  established 
our  Springfield  office  about  1910;  Mathew  Dee  was  our 
first  representative  and  he  continued  his  connection  un- 
til the  time  of  his  death." 
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Appellant  also  introduced  in  evidence  proof  of  a  us- 
age and  custom  in  the  brick  trade  generally,  by  which 
traveling  salesmen  merely  solicited  orders,  and  did  not 
make  contracts  for  their  employers.  These  new  facts  do 
not  very  nor  weaken  the  force  of  the  facts  and  circum- 
stances proven  by  appellee,  which  justified  the  legal  in- 
ference of  the  general  agency  of  Mathew  M.  Dee,  and  of 
his  authority  to  accept  the  appellee's  order.  We  are  of 
opinion  therefore,  that  the  court  properly  found  that  the 
appellant  was  bound  by  the  accepted  order  as  its  con- 
tract. 

The  other  question  which  arises  on  this  appeal  con- 
cerns the  measure  of  damages  which  appellee  had  a  right 
to  recover.  The  rule  in  that  regard,  applicable  to  this 
case  as  repeatedly  announced  by  the  courts  of  review  in 
this  state  is,  that  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  of  the  articles  contract- 
ed for,  and  the  market  price  at  the  time  of  the  breach. x£oJ«  ^4u*  t  Jdu^aj.jM-.2tiZ') 
Sleuter  v.  Wallbaum  45  111.  43;  Phelps  v.  McGee  18  111.  [l  '' 
155;  Tribune  Company  v.  Bradshaw  20  111.  17.  In  Sleu- 
ter v.  Wallbaum  the  rule  is  clearly  stated:  "When  the 
breach  has  occurred  the  other  party  has  the  right  to 
treat  the  contract  as  rescinded,  and  to  go  into  the  market 
and  purchase  the  article  at  its  merchantable  value;  and 
he  has  a  right  to  recover  the  difference  in  the  price  which 
he  was  thus  compelled  to  pay,  with  interest  on  the  differ- 
ence which  he  has  paid.  But,  to  recover,  it  is  not  essen- 
tial that  he  should  purchase  the  article  after  the  breach 
occurs;  and,  if  he  does  not,  then  the  true  measure  is  the 
difference  between  the  contract  and  the  market  price." 
And  the  definition  of  the  rule  is  emphasized  by  the  fur- 
ther statement,  that  "the  only  safe  rule  is  to  confine  the 
measure  of  damages  to  the  market  price  at  the  time  of 
the  breach."  IVie  evidence  clearly  shows,  that  the 
breach-^f  the  contract  m'-ihis  case 'eccurred  o^May  16eh, 
13l7,  wn^n  the  appellant  rapudiatecrSfbe  contract,  by  n& 


V  \  \  \  \  X  * 

fusing  to  carry  it  into  effect,  v  It  is  trrfe^  that  theVippeK-j, 

1         X        \  \  X  X       - 

lee  %  corresf£>ndence\and  otherwise,  male  repeate^ef 

forts,-2jfter  tha\time,  aSjd  until  Jil^e  9th  fofoftwing.  to  in- 

''"•  '  %  X 

duce  the  appellant  to  reconsider  its  refusal 
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Under  the  contract  referred  to,  aooellant  agreed  to  commence 
shipping  the  "straight  bricks  and  shapes"  within  two  weeks  from  the  date 
appellant  received  specifications  from  the  appellee,  and  to  shin  the 
"soecial  shapes",  which  were  to  he  made,  not  later  than  ninety  days  from 
the  date  appellant  received  the  specifications  on  the  entire  order.   The 
evidence  shows  that  the  appellant  refused  to  supply  the  aopellee  with  the 
bricks  designated  in  the  order  because  of  the  time  fixed  for  the  delivery 
of  the  brick  called  for  by  the  contract.   Aooellee  had  the  right  in  this 
situation  to  go  into  the  ox»en  market  at  the  time  fixed  for  delivery  and 
supply  itself  with  the  brick  which  appellant  had  failed  to  deliver  under 
the  contract  at  the  market  prices  then  prevailing.   And  the  evidence 
tends  to  show  that  appellee  did  go  into  the  market  and  purchase  the  brick 
embraced  in  the  contract;   it  also  shows  the  amounts  paid  ^or  such  brick 
by  the  appellee;   but  the  evidence  does  not  show  that  the  amounts  paid 
were  the  market  prices  at  the  time  fixed  for  delivery.   And  it  is  clear 
from  the  evidence  that  there  was  a  rise  in  the  market  prices  of  brick 
from  time  to  time  a^ter  the  date  of  the  contract;   it  was  a  material 
element  therefore  in  the  ascertainment  of  the  amount  of  damages  to 
establish  what  the  market  prices  of  the  brick  were  at  the  time  of  the 
breach  of  the  contract   In  this  state  of  the  record,  it  is  evident  that 
the  court  did  not  have  sufficient  evidence  as  a  legal  basis  for  ascer- 
taining the  amount  of  damages;   and  that  the  amount  ,of  the  damages  fixed 
in  the  .judgment  was  not  determined  in  accordance  with  the  rule  referred 
to. 

The  judgment  is  therefore  reversed, and  the  oause  remanded. 
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General  No.  7587  Agenda  No.  3 

October  Term,  A.  D.  1923 

Mike  Smith,  Appellee 

vs. 

Illinois  Central  R.  R.  Co.,  Appellant 

Appeal  from  Sangamon 

PER  CURIAM. 
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In  July  10,  1923  we  filed  the  following  opinion  in  this 
case: 

"This  was  a  suit  for  trespass  and  assault,  arising  out 
of  the  shooting  of  appellee  in  the  leg  by  a  watchman  for 
appellant. 

Appellant  pleaded  not  guilty,  and  a  plea  that  the 
watchman  acted  in  justifiable  self-defense,  and  wounded 
appellee  by  accident,  when  shooting  toward  the  ground 
to  scare  appellee. 

There  were  two  trials  before  a  jury,  the  first  result- 
ing in  a  disagreement  by  the  jury,  and  the  second  result- 
ing in  a  vedict  and  judgment  for  $1,100.00,  in  favor  of 
appellee,  which  appellant  seeks  to  reverse  with  judgment 
in  this  Court  in  favor  of  appellant. 

The  issue  involved  in  this  appeal  is  the  action  of  the 
trial  court  in  refusing  to  direct  a  verdict  for  appellant, 
and  in  entering  judgment  on  the  verdict. 

The  only  witnesses  to  the  shooting  are  appellee  and 
the  watchman,  named  Harold  Dodd. 

Appellee  says  in  substance: — that  he  is  an  Austrian, 
forty  years  old,  weighing  175  pounds,  sixteen  years  in  this 
country,  not  naturalized,  and  has  been  making  his  head- 
quarters 
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about  St.  Louis,  Missouri,  for  a  dozen  years; 
that  he  had  no  steady  occupation,  but  travelled  from 
place  to  place,  working  as  a  laborer  on  construction  jobs 
until  he  gathered  a  little  money;  and  then  returning  to 
St.  Louis  until  his  money  was  gone;  that  he  traveled  by 
beating  his  way  on  freight  trains;  that  sometime  in  Aug- 
ust, 1921,  he  learned  that  a  foreman  named  Frank  Kelly 
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was  in  charge  of  construction  work  for  the  Illinois  Cen- 
tral Railroad  at  Clinton,  Illinois,  and  on  August,  1922,  in 
company  with  a  man  he  calls  Jack,  he  boarded  a  freight 
train  of  the  Chicago  and  Alton  at  St.  Louis  and  rode  on  it 
to  Girard,  Illinois;  that  the  next  clay  he  took  another 
freight  train  to  Springfield  on  the  Chicago  and  Alton;  that 
he  reached  Springfield  in  the  afternoon  of  August  23rd, 
about  four  o'clock  and  walked  at  once  from  the  Chicago 
and  Alton  yards  out  to  the  Sangamon  mine,  about  two 
miles  east  of  the  center  of  Springfield  alongside  of  the 
freight  yards  of  the  Illinois  Central;  that  he  stayed  there 
until  about  midnight  when  an  Illinois  Central  freight 
came  in,  destined  for  Clinton,  and  started  to  leave;  that 
he  and  his  companion  then  walked  southwest  along  a 
path,  outside  the  railroad  property,  keeping  off  the  rail 
road  property,  looking  for  a  car  in  which  to  steal  a  ride 
to  Clinton;  that  he  saw  an  empty  car  and  turned  toward 
the  right  of  way  to  get  on  it,  when  the  watchman  Dodd, 
shouted  at  him,  and  appellee  stopped,  still  outside  the 
railroad  property;  that  the  train  was  then  moving  out; 
.  that  Dodd  asked  what  they  were  after;  that  appellee's 
companion  ran  at  once;  that  appellee  stood,  and  replied 
that  he  wanted  to  go  to  Clinton  to  work  for  Frank  Kelly; 
that  the  watchman  said,  "Get  out  of  here,  quick,  you 
can't  go  on  the  train."  and  appellee  answered,  that  if  he 
couldn't  ride  he  would  walk;  that  immediately  Dodd 
shot;  that  during  this  conversation  and  at  the  instant  of 
the  shooting  appellee  stood  facing  Dodd,  his  hands  fold- 
ed in  front  of  him;  that  his  voice  was  quiet  and  he  spoke 
in  a  friendly  way;  that  he  made  no  move  to  threaten 
Dodd;  that  he  was  not 

Page  2 

interfering  with  Dodd  nor  with 
the  company  property,  and  he  made  no  move  toward  the 
right  of  way,  and  did  not  intend  to  when  Dodd  forbid  it; 
that  while  they  stood,  talking  thus  quietly,  Dodd  shot  ap- 
pellee in  the  leg;  that  appellee  did  not  know  why  he  was 
shot;  that  he  had  not  said,  nor  looked,  nor  done,  nor  tried 
to  do  anything  to  anger  Dodd  or  to  interfere  with  him 


or  his  business;  that  after  shooting  him,  Dodd  put  a  re- 
volver close  to  him  and  said,  "I'll  teach  you  to  rob  cars." 
Dodd's  statement  is  that  he  had  been  employed  since 
November,  1920,  as  a  watchman  by  appellant,  going  into 
that  employment  after  leaving  the  military  service  of  the 
United  States;  that  his  duty  was  to  patrol  the  yards  east 
of  East  Grand  Avenue,  Springfield,  at  night;  that  the 
place  was  very  lonely  and  desolate,  no  highway  being 
within  a  quarter  of  a  mile  of  it  in  any  direction;  that  he 
had  been  stoned  by  unknown  persons  while  on  duty,  be- 
fore August  23,  1921,  and  twice  he  had  been  shot  by  un- 
known persons;  that  no  one  came  to  these  yards  at  night 
except  trainmen,  thieves  and  tramps;  that  after  he  had 
been  shot  at  he  went  of  his  own  motion,  without  the 
knowledge  of  his  superiors,  to  the  authorities  of  the  City 
of  Springfield  to  secure  a  commission  as  police  officer, 
that  he  might  carry  a  revolver  for  his  own  protection; 
that  this  was  in  June  1921;  that  he  had  not  been  direct- 
ed by  his  superiors  nor  appellant  to  carry  any  weapon  and 
they  did  not  know  he  had  any  weapon;  that  on  the  night 
of  August  23,  1921,  about  midnight,  Dodd  in  going  around 
the  freight  train  just  starting  to  move  for  Clinton,  came 
upon  appellee  and  his  companion  alongside  the  train; 
that  one  of  them  had  his  hand  up  where  the  seal  on  the 
door  should  be,  as  if  to  reach  the  seal;  that  it  was  a  clear 
moonlight  night;  that  he  asked  what  they  were  doing; 
that  both  men  ran  away  from  the  track;  that  one  ran 
away  entirely,  but  appellee  just  left  the  right  of  way; 
that  appellee  moved 
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20  or  30  feet  from  the  train  and  stop- 
ped; that  Dodd  asked  again  what  he  was  doing,  and  ap- 
pellee replied,  "'None  of  your  God  damn  business:"  that 
he  turned  toward  Dodd  and  pushed  back  his  raincoat  as 
though  reaching  for  a  gun;  that  appellee  appeared  to 
weight  200  pounds  or  more,  had  on  a  month's  beard,  and 
spoke  with  a  tough,  rough  voice;  that  his  entire  manner 
and  appearance  were  tough  and  aggressive;  that  Dodd 
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thinking  himself  in  serious  danger,  intending  to  hit  the 
ground,  and  to  scare  appellee  out  of  his  apparent  inten- 
tion to  shoot  Dodd;  that  at  the  time  he  shot  appellee  he 
was  following  instructions  of  his  employer  to  keep  them 
off  the  right  of  way  and  that  he  was  also  there  to  keep 
men  from  breaking  into  the  train. 

Appellant  insists  that  the  shooting  of  appellee  by 
Dodd  was  not  within  the  scope  of  Dodd's  authority  from 
appellant  and  that  the  shooting,  by  either  the  account  of 
Dodd  or  the  account  of  appellee,  was  from  personal  mo- 
tives not  arising  out  of  anything  being  done  or  attempt- 
ed, for  or  against  the  appellant,  Illinois  Central  Railroad 
Company,  at  the  time  of  the  shooting. 

A  master  is  liable  only  for  those  acts  of  his  servant 
done  in  the  business  of  the  master  and  within  the  scope 
of  his  employment.  Even  though  an  act  is  in  excess  of 
powers  conferred  on  the  servant,  the  master  is  liable  if 
the  servant  is  engaged  in  the  performance  of  his  duty  to 
the  company  and  about  its  business.  C.  B.  &  Q.  R.  R.  Co. 
vs.  Sykes,  96  111.  162. 

Whether  or  not  at  the  time  of  the  shooting  Dodd 
was  acting  within  the  scope  of  his  employment  was  a 
question  of  fact  to  be  determined  from  the  evidence. 
Where  a  motion  is  made  to  direct  the  verdict  upon  the 
trial  of  an  issue,  the  party  against  whom  the  motion  is 
directed  is  entitled  to  the  benefit  of  all  the  evidence  in 
his  favor  in  its  most  favorable  aspect  to  him, 
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and  of  all  pre- 
sumptions that  may  be  reasonably  drawn  from  such  evi- 
dence. The  evidence  is  not  weighed  and  all  contradic- 
tory evidence  or  explanatory  circumstances  must  be  re- 
jected. Yess  vs.  Yess,  255  111.  414;  McCune  vs.  Reynolds 
288  111.  188.  Applying  this  rule  to  the  present  case  we 
are  of  the  opinion  that  the  Court  did  not  err  in  refusing 
to  direct  a  verdict  for  appellant. 

The  judgment  is  affirmed. 

On  October  2,  1923,  a  rehearing  was  granted. 


■ 
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.Upon  reconsideration  of  the  case  we  adhere  to  the 
views  expressed  in  the  former  opinion  and  it  is,  there- 
for, ordered  refiled  as  the  opinion  in  this  case. 

The  judgment  is  affirmed. 
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General  No.  7645  Agenda  No.  26 

October  Term,  A.  D.  1923 

9    O  O    T      A 
W.  A.  Colyer,  Appellee         /W    UKJ    JL  • 

vs. 

Walter  B.  Shannon  and  Doster  Shannon,  Appellants 

Appeal  from  the  Circuit  Court  of  Douglas  County,  Illinois. 

PER  CURIAM. 

In  this  case  an  appeal  is  prosecuted  from  a  judg- 
ment of  the  Circuit  Court  of  Douglas  County;  which  judg- 
ment is  based  upon  the  verdict  of  a  jury. 

The  abstract  filed  by  the  appellants  does  not  show 
what  the  verdict  of  the  jury  was;  nor  whether  the  issues 
involved  were  found  in  favor  of  the  appellee  or  the  ap- 
pellants; and  it  does  not  state  what  the  judgment  was; 
nor  against  whom  it  was  rendered;  nor  for  what  amounts. 
The  abstract  is  obviously  insufficient  and  incomplete  con- 
cerning matters  which  are  vital  in  a  proper  consideration 
of  this  case  on  appeal;  and  it  does  not  comply  with  the  re- 
quirements of  Rule  22  of  this  Court. 

In  accordance  with  the  established  practice  the  judg- 
ment is  therefore  affirmed.  (Deeding  v.  Cen.  III.  Ser- 
vice Co.  223  111.  App.  374.) 
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As  in  the  case  cited  however  we  have  nevertheless 
considered  the  questions  raised  in  appellant's  brief,  and 
are  of  the  opinion  that  there  is  no  reversible  error  in  the 
case. 
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General  No.  7638.  Agenda  No.  19 

October  Term,  A.  D.  1923. 

Ray  Chavis,  Will   S,  Stewart,  Co-Partners  as 
Stewart  &  Chavis,  Appellees, 

vs. 
William  T.  Hartz,  Appellant. 


Appeal  from  Vermilion. 
Heard,  P.  J. 
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This  is  an  appeal  from  a  judgment  in  favor  of  Ap- 
pellees against  Appellant,  in  an  action  of  forcible  de- 
tainer, brought  by  Appellees  against  Appellant  to  recover 
the  possession  of  certain  premises  in  the  city  of  Dan- 
ville. 

On  August  26th,  1921,  J.  0.  Faris,  the  owner  of  the 
premises  in  question,  made  a  written  lease  thereof  to 
Appellant  for  a  term  commencing  October  1,  1921  and 
ending  on  September  30,  1924.  This  lease  was  made  in 
duplicate,  one  being  retained  by  Faris  and  one  by  Ap- 
pellant. The  one  retained  by  Faris  shows  the  following 
provision: 

"That  party  of  the  firs1  part  shall  have  and  is  here- 
by granted  the  rigM  and  privilege  of  terminating,  with- 
out cause,  this  lease  at  any  time  hereafter  during  said 
term,  or  any  extension  or  continuation  thereof,  by  giv- 
ing to  party  of  the  second  part  sixty  days  written  notice 
to  quit;  such  notice  may  be  given  at  any  time  and  party 
of  the  second  part  shall  quitsaid  premises  not  more 
than  sixty  days  after  the  date  of  giving  said  notice,  re- 
gardless of  the  date  of  this  lease,  or  of  the  other  terms 
thereof;  said  notice  may  be  given  and  the  proof  of  the 
service  thereof  may  be  made  in  the  same  manner  as  is 
provided  in  the  Statutes  of  Illinois,  covering  Landlords 
and  Tenants." 

There  is  a  controversy  as  to  whether  or  not  this  pro- 
vision had  been  erased  from  the  one  retained  by  Appell- 


ant  prior  to  the  execution  of  the  lease. 

On  September  28,  1922,  Faris  made  a  written  lease 
to  Appellees  for  the  premises  in  question  and  other  ad- 
joining premises  for  a  term  commencing  October  1,  1922 
and  ending  on  October  1,  1931.  December  1,  1922,  the 
following  paper  was  served  on  Appellant: 
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"To  William  T.  Hartz, 
Danville,  Illinois. 
YOU  WILL  PLEASE  TO  TAKE  NOTICE  THAT 
I  have  elected  to  determine  the  Lease  of  the  premises 
you  now  hold  of  me  as  my  tenant,     And,  you  are  hereby 
required  to  quit  and  deliver  up,  on  the  1st  day  of  Feb- 
ruary, A.  D.  1922,  the  possession  of  the  Whole  of  the 
premises  which  you  now  hold  of  me,  situated  in  the  City 
of  Danville  in  the  County  of  Vermilion  and  State  of  Illi- 
nois,  more   fully  described   as  follows:     The   of 

the at  No.   St.,  otherwise  des- 
cribed as Lot Block 

The  first  Floor  and  Basement  of  the  premises  known 
as  216  East  North  Street  Also  the  First  Floor  and  Base- 
ment of  the  Store  Room  known  as  No.  40  Washington 
Avenue  and  the  Basement  under  the  Store  Room  known 
as  42  Washington  Avenue  Also  Barn  on  said  premises. 
Yours  respectfully, 
Signed  R.  H.  Chavis,  Landlord 

By  Will  S.  Stev/art,  Agent. 
Dated  at  Danville,  Illinois,  this  1st  day  of  December,  A. 
D.  1922." 

If  it  be  admitted,  as  claimed  by  Appellees  that  the 
sixty  day  clause  was  contained  in  the  lease  as  originally 
executed  by  the  parties  and  that  Appellees  by  virtue  of 
their  lease  from  Faris  had  a  right  to  terminate  Appell- 
ant's lease  by  giving  him  GO  days  notice,  upon  neither  of 
which  questions  do  we  deem  it  necessary  to  pass.  The 
paper  in  question  served  upon  Appellant,  December  1, 


1922  in  no  wise  fulfills  the  repuirments  of  the  agree- 
ment. It  is  not  signed  by  Appellees,  but  is  signed  "R. 
H.  Chavis,  Landlord,  by  Will  S.  Stewart,  Agent."  It  did 
not  give  Appellant  sixty  days  written  notice  to  quit, 
but  notified  him  to  quit  and  deliver  up  the  premises  Feb- 
ruary 1st  1922,  a  time  nine  months  prior  to  the  time  of 
given  notice. 

It  is  contended  by  Appellees  that  these  specific 
questions  are  raised  in  this  court  for  the  first  time  and 
that  therefore,  cannot  be  considered  by  us.  In  the 
court  below,  Appellant  entered  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment.  The  motion  for  a 
new  trial  raises  the  question  as  to  whether  the  verdict 
of  the  jury  was  contrary  to  the  evidence  in  the  case  or 
contrary  to  the  law.  The  evidence  showing  that  the 
notice  which  was  the  basis  of  the  suit  was  defective,  the 
verdict  was  therefore,  contrary  to  the  law  and  to  the 

(Page  2) 
evidence  in  the  case,  and  this  motion  sufficiently  raised 
the  question  of  the  sufficiency  of  the  notice  in  the  court 
below.  (Hazel  v.  Hoopestown  Bus  Co.,  Supreme  Court 
opinion,  filed  Oct.  1923.)  The  judgment  being  contrary 
to  the  law  and  the  evidence,  it  must  be  reversed. 

Finding  of  facts  we  find  that  Appellant  was  not 
given  sixty  days  written  notice  to  quit  the  premises  for 
which  suit  was  brought, 
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General  No.  7647.  Agenda  No.  28. 

October  Term,  A.  D.  1923. 

W.  S.  Logan,  Appellee. 

vs. 

W.  C.   McBride,   Incorporated,  Appellant. 

Appeal  from  Edgar. 

Heard,  P.  J. 

On  the  4th  of  February,  1922,  Appellant  who  had  oil 
leases  on  several  farms  in  Edgar  County,  Illinois,  enter- 
ed into  a  written  agreement  with  Appellee,  who  was  the 
owner  of  certain  pipe,  casing  and  other  oil  or  gas  well 
equipment  which  was  then  upon  the  premises  under  lease 
to  Appellant.  This  agreement  is  as  follows:  "THIS 
ARGEEMENT  made  and  entered  into  this  4th  day  of 
February,  1922,  by  and  between  W.  S.  Logan,  of  Paris, 
party  of  the  first  part,  and  W.  C.  McBride,  Incorporated, 
of  St.  Louis,  Missouri,  party  of  the  second  part,  WIT- 
NESSETH: 

WHEREAS,  the  said  first  party  is  the  owner  of  cer- 
tain pipe,  casing  and  other  oil  or  gas  well  equipment  sit- 
uated on  the  following  described  premises:  on  part  of 
n£  of  Sec.  24,  Town  14,  Range  14,  owned  by  E.  N.  Blair, 
and  on  part  of  Sec.  13,  Town  14,  Range  14,  owned  by 
Forcum  &  Brewer,  all  in  Edgar  county,  state  of  Illinois. 

AND  WHEREAS,  the  said  first  party  is  desirous  of 
selling  part  or  all  of  the  above  equipment  at  82,000  and 
whereas  the  said  second  party  is  desirous  of  buying  all 
or  part  of  the  above  equipment,  if  after  certain  investi- 
gations and  tests  they  intend  making  it  is  deemed  advis- 
able. 

•NOW,  THEREFORE,  WITNESSETH,  for  and  in  con- 
sideration of  the  sum  of  One  Dollar  ($1.00),  the  receipt 
of  which  is  hereby  acknowledged,  first  party  hereby 
grants  the  second  party  the  privilege  and  right  to  use 


any  and  all  of  the  above  equipment  for  a  period  of  120 
days  without  any  obligation  or  liability  attaching  to  said 
second  party  other  than  the  actual  damage  done  to  said 
equipment,  ordinary  and  tear  excepted. 

Witness  our  hands  and  seals  this  4th  day  of  Febru- 
ary, 1922." 

After  the  expiration  of  120  days  Appellant  used  a 
small  portion  of  the  machinery  for  a  few  days  and  then 
left  it  all,  except 

(Page  1) 
about  ninety  two  feet  of  two- 
inch  tubing  upon  the  premises  where  Appellant  had  ori- 
ginally found  it.  Appellant  offered  to  pay  for  this  tub- 
ing, but  Appellee  would  not  accept  payment,  claiming 
that  Appellant  must  pay  him  the  sum  of  $2000  for  the 
machinery,  and  brought  this  suit  in  assumpsit  for  the  re- 
covery of  such  sum. 

The  declaration  consisted  of  the  common  counts,  to 
which  Appellant  plead  the  general  issue.  A  trial  re- 
sulted in  a  judgment  of  $1426  in  favor  of  Appellee 
against  Appellant  from  which  judgment  this  appeal  has 
been  prosecuted. 

Appellee  contends  that  there  was  conditional  sale  of 
the  material  and  that  Appellant  purchased  it  with  the 
right  to  take  and  use  it  for  120  days,  with  a  right  to  re- 
turn it  at  the  end  of  that  period  or  to  keep  and  pay  for 
it  just  as  they  desired.  The  parties  having  entered  into 
a  written  Contract,  their  prior  negotiations  became  mer- 
ged in  a  written  Contract,  the  terms  of  the  written  Con- 
tract must  govern.  This  Contract  is  not  an  option  Co?:- 
tract,  nor  is  it  a  Contract  of  conditional  sale,  but  is 
merely  a  license  or  leave  to  use  the  property  and  did  not 
bind  Appellant  in  any  way  to  purchase  the  same. 

The  Judgment  of  the  circuit  court  is  therefore  er- 
roneous and  the  judgment  is  reversed  and  the  cause  re- 
manded. 

(Page  2) 
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General  No.  7655  Agenda  No.  67 

October  Term,  A.  D.  1923. 

D.  S.  Anderson,  et  a!.,  Appellees     2    32 

vs. 
Pan  American  Motors  Corporation,  et  al. 

Frederic  W.  Lincoln,  John  R.  Bradlee  and  Charles  E.  Bar- 
ry, copartners  doing  business  under  the  firm  name 
and  style  of  Henry  W.  Peabody  &  Co ,  Appellants 
vs. 
Edward  Danner  and  the  Millikin  Trust  Company,  as  Re- 
ceivers of  Pan  American  Motors  Corporation,  Appellees 

Appeal  from  Macon. 

Heard,  P.  J. 

A  bill  in  chancery  was  filed  by  certain  stockholders 
of  the  Pan  American  Motors  Corporation  (hereinafter 
called  the  defendant)  praying  for  the  dissolution  of  the 
corporation,  for  the  appointment  of  a  receiver  therefor, 
and  for  the  marshalling  and  distribution  of  its  assets. 
Appellees,  Edward  Danner  and  the  Millikin  Trust  Com- 
pany, were  appointed  receivers,  a  deciee  was  rendered  in 
accordance  with  the  prayer  of  the  bill,  and  an  order  was 
entered  requiring  all  claimants  to  file  their  claims 
against  the  defendant  within  a  t'me  fixed  by  the  court. 
Appellants  (hereinfater  referred  to  as  claimants)  Fred- 
erick W.  Lincoln,  John  R.  Bradlee  and  Charles  E.  Barry, 
co-partners  doing  business  under  the  firm  name  and  style 
of  Henry  W.  Peabody  &  Company,  filed  their  claim  in  due 
course.  Pursuant  to  order  of  court,  claimants  thereafter 
filed  an  amended  claim  for  damages  arising  out  of  the 
breach  by  defendant  of  an  alleged  contract  whereby 
claimants  claimed  the  sole  and  exclusive  right  to  sell  in 
New  Zealand  automobiles  of  defendant's  manufacture; 
ceivers  having  objected  to  the  allowance  of  the  claim,  it- 
was  referred  to  the  master  in  chancery  for  proof  and  con- 


• 


elusions. 

The  master  in  his  report  found  that  the  claimants 
are  co-part- 
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ners  doing  business  as  Henry  W.  Peabody 
&  Company  with  their  principal  office  in  the  city  of  New 
York  and  v/ith  branch  offices  in  Sydney,  AustiaUa,  Well- 
ington, New  Zealand,  and  other  places  throughout  the 
world;  that  on  December  24,  1919,  and  since  that  time 
claimants  were  and  have  been  engaged  in  the  business  of 
exporting  and  importing  goods  and  merchandise  from 
and  to  different  countries;  that  the  claim  is  for  damages 
sustained  by  claimants  because  of  a  breach  of  an  exclus- 
ive sales  contract  entered  into  between  claimants  and 
the  defendant  whereby  in  consideration  of  the  purchase 
of  certain  automobiles  by  claimants  from  the  defendant 
for  resale  in  New  Zea'and,  the  defendant  gave  claimants 
the  exclusive  right  to  sell  and  market  in  the  territory  of 
New  Zaland  automobiles  of  defendant's  manufacture; 
that  on  January  2,  1920,  claimants  placed  with  defendant 
through  W.  P.  Arthur,  manager  of  defendant's  export  de- 
partment, an  order  for  three  automobiles  for  shipment 
to  New  Zealand  at  the  list  price  of  $2,000  less  25  per 
cent,  each  of  said  automobiles  to  have  certain  special 
equipment  and  also  spare  parts  to  the  value  of  $50  per 
automobile;  in  said  order  it  was  provided:  "Above  order 
carries  option  for  us  of  agency  for  New  Zealand  for  a 
period  of  60  days  after  arrival  of  cars  at  foreign  ports;" 
that  the  order  was  accepted  by  the  defendant  and  on 
May  4,  1920,  it  was  filled  by  the  shipment  from  defen- 
dant's factory  at  Decatur,  Illinois,  of  said  automobiles 
for  delivery  to  claimants;  that  claimants  paid  the  defen- 
dant for  said  automobiles,  including  expenses  of  ship- 
ment, the  sum  of  $5,240.46  on  May  8,  1920  and  the  auto- 
mobile on  arrival  at  New  York  were  shipped  by  claimants 
to  John  Hooton  at  Wellington,  New  Zealand,  and  in  due 


course  arrived  at  said  destination;  that  these  three  auto- 
mobiles were  purchased  by  claimants  for  resale  to  said 
John  Hooton  of  Wellington,  New  Zealand,  and  they  were 
resold  to  him  by  claimants  at  a  profit  of  24-  per  cent  on 
the  purchase  price  to  claimants;  after  the  sale  of  these 
automobiles  to  Hooton  by  claimants,  he  placed  an  order 
with  claimants,  through  their  Sydney,  Australia  office  for 
34  automobiles  of  the  same  manufacture  and  on  March 
22,  1920,  claimants  placed  with  defendant  through  W.  P. 
Aithur,  manager  of  defendant's 
(Page  2) 

export  department,, 
orders  for  16  automobiles,  the  same  to  be  shipped  by  de- 
fendant four  each  month  beginning  in  March,  1920;  that 
on  April  S,  1920,  claimants  placed  a  further  order  with 
defendant  through  said  Arthur  for  18  automobiles;  that 
at  the  same  time  claimants  also  ordered  $500  worth  of 
spare  parts.  All  of  said  orders  were  signed  in  the  follow- 
ing manner:  "John  Hooton,  Esq.,  Wellington,  New  Zea- 
land, by  Henry  W.  Peabody  &  Company,  Agents;"  that  on 
or  shortly  after  the  date  said  orders  were  given,  they 
were  accepted  by  defendant  and  the  sale  thereon  was 
made  by  defendant  to  claimants  and  not  to  Hooton;  that 
on  August  24,.  1920,  defendant  shipped  from  its  factory 
in  Decatur,  Illinois,  to  claimants,  six  of  the  automobi'es 
so  ordered  and  on  or  about  August  28,  1920,  received  pay- 
ment therefor  at  the  rate  of  $2,450  per  automobile  less 
25  per  cent  and  also  received  payment  for  extra  parts 
shipped  with  said  cars,  the  total  payment,  including  cost 
of  boxing  and  freight  charges  to  New  York,  being  $12,- 
514.20;  that  on  or  about  September  25,  1920,  claimants 
shipped  said  six  automobiles  to  said  Hooton  at  Welling- 
ton, New  Zealand,  by  ocean  steamer;  that  on  October  6, 
1920,  defendant  shipped  to  claimants  on  said  orders  three 
automobiles  and  on  or  about  October  8th  received  pay- 
ment therefor  at  the  list  price  of  $2,450  per  automobile 


less  25  per  cent  and  also  received  payment  for  extra 
parts,  cost  of  boxing  and  freight,  a  total  sum  of  $6,796.73. 
On  or  about  November  4,  1920,  claimants  shipped  these 
three  automobiles  by  ocean  steamer  to  Hooton  at  Well- 
ington and  no  further  shipments  on  said  orders  were 
made  by  defendant;  that  the  orders  for  automobiles  of 
March  22,  1920  and  April  S,  1920,  were  given  by  claimants 
and  accepted  by  defendant  before  the  three  automobiles 
purchased  on  the  first  order  had  arrived  at  Wellington, 
New  Zealand,  and  before  they  had  been  shipped  from 
the  factory  of  defendant;  said  automobiles  were  sold  to 
claimants  with  the  knowledge  on  the  part  of  defendant 
that  they  were  purchased  for  resale  in  New  Zealand  and 
as  part  of  the  consideration  for  the  giving  of  the  orders 
for  said  automobiles  shipped  by  defendant  on  said  orders, 
claimants  were  granted  the  exclusive  agency  in  all  the 
territory  of  New  Zealand  for  the  sale  of  autorr.obi'es 
manufactured  by  defendant;  that  said  exclusive 
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agency 
began  on  the  date  of  the  giving  of  the  first  of  said  orders, 
i.  e.,  January  2,  1920,  and  was  to  be  in  force  and  effect 
for  a  reasonable  time  after  the  making  of  the  last  ship- 
ment of  automobiles  on  orders  given  by  claimants  and 
accepted  by  defendant  for  shipment  to  New  Zealand;  that 
on  August  7,  1920,  defendant,  acting  by  and  through  W. 
P.  Arthur,  manager  of  its  export  department,  entered 
into  a  written  agreement  with  the  International  Motors 
Company  of  Auckland,  New  Zealand,  in  and  by  which  the 
defendant  contracted  to  seJ  to  said  International  Motors 
Company  36  automobiles  to  be  delivered  at  the  rate  of 
three  automobiles  per  month  beginning  January,  1921,  at 
the  list  price  of  $2,450  per  automobile,  less  25  per  cent, 
and  in  said  written  agreement  it  was  also  provided  that 
none  of  said  36  automobiles  so  ordered  by  said  Internat- 
ional Motors  Company  should  be  sold  outside  the  terri- 
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tory  of  New  Zealand;  that  defendant  in  pursuance  of  said 
contract  shipped  three  automobiles  to  said  Inters  a*  knal 
Motors  Company  at  Auckland,  New  Zealand,  by  ocean 
steamer  leaving  New  York  on  or  about  October  2,  1920,, 
and  received  payment  therefor  as  per  the  terms  of  said 
contact;  that  these  automobiles  were  in  due  course  de- 
livered to  the  Internaional  Motors  Company  at  their  des- 
tination; that  no  further  shipments  were  made  under 
said  contracts  with  the  International  Motors  Company 
and  the  contract  was,  sometime  prior  to  December  13, 
1920,  cancelled;  that  said  Hooton  refused  delivery  of  the 
automobiles  purchased  by  claimants  and  cbliver^d  by  de- 
fendant under  the  orders  dated  March  22,  1920  and  Apiil 
8,  1920,  when  the  same  arrived  at  Welli  igtorij  New  Zea- 
land, and  refused  to  pay  for  them,  and  alleged  for  such 
refusal  that  the  defendant  had  given  to  one  Abbot's 
Motors  of  Auckland,  New  Zealand,  the  Pgency  for  its 
cars;  that  the  International  Motors  Company  had  negot- 
iated for  the  sale  to  said  Abbotts  Moto-s  of  Auckland, 
New  Zealand,  of  the  automobiles  contacted  to  be  pur- 
chased by  it;  that  the  nine  automobi'es  purchased  by 
claimants,  delivery  of  which  was  refused  by  said  Hooton 
upon  arrival  at  Wellington,  New  Zealand,  were  shipped 
from  Wellington  by  claimants  to  Sydney,  Australia,  and 
were  there  sold  by  claimants;  that  clsimants  endeavored 
to  sell  said  nine 
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automobiles  in  New  Zealand  and  were  un- 
successful in  finding  a  market  for  the  same  in  said  terri- 
tory; that  all  of  the  cars  were  sold  by  cliamants  at  Syd- 
ney, Australia,  between  August  5,  1922  and  October  31,. 
1922,  for  the  average  price  of  $1,961.49  each,  which  was 
the  reasonable,  fair  market  value  of  said  automobiles  at 
the  time  sold;  the  cost  per  car  to  claimants  of  said  auto- 
mobiles delivered  at  Wellington,  New  Zealand,  (including 
purchase  price,  all  charges  of  transportation     and  insur- 
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ance)  was  $2,3S4.27,  and  claimants  paid  for  freight  from 
New  Zealand  to  Sydney,  Australia,  on  said  automobiles 
and:  for  cartage,  wharfage,  fire  insurance,  repairs,  stor- 
age, duty  and  commissions  on  sa'es,  a  total  of  $9,S93.10, 
or  an  average  of  $1,099.23  per  car,  making  the  total  cost 
of  claimants,  including  freight,  insurance,  cartage,  stor- 
age and  all  necessary  expenses  until  sold  $3,4P3  50  per 
car. 

The  master  then  found  from  the  foregoing  facts 
that  the  entering  by  defendant  into  said  contract  with  the 
International  Motors  Company  and  the  sale  of  cars  to 
said  International  Motors  Company  for  de'ivery  in  New 
Zealand  was  a  breach  of  the  exclusive  ager.cy  or  sales  con- 
tract of  defendant  with  claimants  and  fur'her  found  that 
the  measure  of  damages  sustained  by  claimants  was  the 
difference  between  $10,440.50,  the  average  coat  to  claim- 
ants of  three  cars,  including  freight,  insurance,  storage 
and  other  expenses,  and  $5,884.47,  the  average  amount 
realized  from  the  sale  of  three  cars  at  Sydney;  that  is 
that  claimants  sustained  a  loss  of  $4,556.03  "by  reason  of 
being  deprived  of  the  market  for  three  cars  in  New  Zea- 
land" through  the  sale  by  the  defendant  to  said  Internat- 
ional Motors  Company  of  three  automobi'es  in  vialatkm 
of  the  exclusive  sales  agreement  with  claimants. 

The  receivers  filed  objections  to  the  master's  find- 
ings that,  among  other  things,  an  exclusive  agency  for 
the  sale  of  its  automobiles  in  New  Zealand  had  been 
granted  by  defendant  to  claimants;  that  there  had  been 
a  breach  of  such  agency  or  sales  contract  as  a  result  of 
which  claimants  had  been  damaged  as  found;  that  the 
claim  had  been  allowed  by  the  master  in  the  sum  of 
$4,556.03  and  that  the  claim  had  not  been  disallowed  with 
costs. 

All  objections  to  the  report  were  overruled  by  the 
master 
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and  by  agreement  of  counsel,  such  objections 
were  ordered  to  stand  as  exceptions  to  the  report.  These 
exceptions  were  then  argued  orally  before  the  chancellor 
who  ultimately  ruled  that  the  exceptions  of  the  claimants 
should  be  overruled  and  that  those  exceptions  of  the  re- 
ceivers which  are  set  forth  above  should  be  sustained. 
Pursuant  to  this  decision  of  the  court,  an  order  was  en- 
tered disallowing  the  claim  in  its  entirety  with  costs  to 
the  defendant  and  further  allowing  claimants  an  appeal 
to  this  court,  which  has  been  perfected. 

It  is  the  contention  of  claimants,  that  a  contract  ex- 
isted between  claimants  and  defendant  by  which  claim- 
ants were  given  the  exclusive  agency  for  the  marketing 
in  New  Zealand  of  the  cars  purchased  by  them  from  the 
defendant;  that  this  contact  of  exclusive  agency  began 
on  January  2,  1920,  the  date  of  the  giving  of  the  first  of 
said  orders;  that  the  defendant  violated  the  contract  of 
exclusive  agency  and  that  therefore  claimants  are  en- 
titled to  be  reimbursed  for  the  loss  they  suffered  by  reas- 
on of  such  breach  of  contract.  This  position  of  claimants 
is  not  tenable.  The  orders  for  the  au'omobiles  given  en 
January  2,  1920,  did  not  constitute  a  contract  for  an  ex- 
clusive agency,  neither  did  they  purport  to  contain  such 
contract.  The  language  in  the  orders  upon  which  claim- 
ants rely  is  "Above  order  carries  option  for  us  for  agency 
for  New  Zealand  for  a  period  of  60  days  after  the  arrival 
of  cars  at  foreign  ports."  A  option  for  an  exclusive 
agency  is  not  a  contract  for  an  exclusive  agency.  In  Ide 
v.  Leiser,  24  Pac.  695,  in  distinguishing  between  an  option 
for  sale  and  a  contract  for  sale,  the  Supreme  Court  of 
Montana  said:  "There  may  be  (1)  a  sale  of  lands;  (2)  an 
agreement  to  sell  lands;  and  (3)  what  is  popularly  canled 
an  'option.'  The  first  is  the  actual  transfer  of  the  title 
from  grantor  to  grantee  by  appropriate  instrument  of 
conveyance.  The  second  is  a  contract  to  be  performed  in 
the  future,  and  if  fulfilled  results  in  a  sale.     It  is  a  pre- 


liminary  to  a  sale,  and  is  not  the  sale.  Breaches,  rescis- 
sion or  release  may  occur  by  which  the  contemplate:!  sale 
never  takes  place.     The  third, 
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an  otpion,  originally 
is  nither  a  sale  nor  an  agreement  to  sell.  It  is  simply  a 
contract  by  which  the  owner  of  propeity  (real  estate 
being  the  species  we  are  now  discussing)  agrees  with 
another  person  that  he  shall  have  the  right  to  buy  his 
property,  at  a  fixed  price,  within  a  time  certain.  He  does 
not  sell  his  land;  he  does  not  then  agree  to  sell  it;  but  he 
does  then  sell  something,  viz.,  the  right  or  privilege  to 
buy  at  the  election  or  option  of  the  other  party.  The 
second  party  gets,  in  praesenti,  not  lands,  or  an  agree- 
ment that  he  shall  have  lands,  but  he  does  get  something 
of  value;  that  is,  the  right  to  call  for  and  receive  lane's  if 
he  elects.  The  owner  parts  with  his  right  to  sell  his 
lands,  except  to  the  second  party,  for  a  limited  period. 
The  second  party  receives  this  right,  or  rather,  from  h;s 
point  of  view,  he  receives  the  right  to  elect  to  buy.  That 
which  the  second  party  receives  is  of  value,  and  in  times 
of  rapid  inflations  of  prices,  perhaps  of  g  eat  value.  A 
contract  must  be  supported  by  a  consideration,  whether 
it  be  the  actual  sale  of  lands,  an  agreement  to  sell  lands, 
or  the  actual  sale  of  the  right  to  demand  the  conveyance 
of  lands.  A  present  conveyance  of  lands  is  an  executed 
contract.  An  agreement  to  sell  is  an  executory  contract. 
The  sale  of  an  option  is  an  executed  contract;  that  is  to 
say  the  lands  are  not  sold;  the  contract  is  not  executed  as 
to  them;  but  the  option  is  as  completely  sold  and  trans- 
ferred in  praesenii  as  a  piece  of  personal  property  in- 
stantly delivered  on  payment  of  the  price.  Now  this 
option,  this  article  of  value  and  of  commerce,  must  have 
a  consideration  to  support  its  sale.  As  it  is  distance  from 
a  sale  of  lands,  or  an  agreement  to  sell  lands,  so  its  con- 
sideration must  be  distinct;     although,  if  a  sale  of    the 


lands  afterwards  follows  the  option,  the  consideration  for 
the  option  may  be  agreed  to  be  applied,  and  often  is,  as 
a  part  payment  on  the  price  of  the  land."  This  case  is 
cited  with  approval  in  Carr  v.  Butterworth,  219  111.  App. 
14. 

That  the  giving  of  such  orders  and  their  acceptance 
and  the  shipment  of  the  automobiles  did  not  constitute 
a  contract  for  an  exclusive  agency  for  the  sa!e  of  such  au- 
tomobiles in  New  Zealand  is  manifest 
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by  the  fact  that  on 
January  2,  1920,  the  same  date  upon  which  the  orders  in 
question  were  given  by  claimaints  to  defendant,  claim- 
ants wrote  defendant  a  letter  in  which  they  said:  "Refer- 
ring to  telephone  conversation  of  today,  we  are  sending 
you  our  order  covering  3  touiing  cars  for  shipment  to,  one 
each,  Auckland,  Wellington  and  Lyttleton,  New  Zealand. 
We  understand  that  this  order  for  three  cars  carries  the 
option  for  us  of  the  agency  for  New  Zealand  for  a  period 
of  sixty  days  after  the  arrival  of  the  cars  at  the  New 
Zealand  port,  within  which  tirr.e  a  definite  agency  agree- 
ment is  to  be  made."  It  is  evident  from  this  language 
that  claimants  did  not  then  consi  !er  that  they  had  a  con- 
tract for  an  exclusive  agency,  but  only  an  option  which 
they  might  exercise  or  not  at  their  will  within  a  period 
of  GO  days  after  the  arrival  of  the  cars  at  the  New  Zea- 
land port  and  that  after  such  option  was  exerei  :ed  by 
them  that  then  a  definite  agency  agreement  was  to  be 
made  by  the  parties.  In  Wurn  v.  Berksen,  309  111.  520, 
it  is  said:  "It  is  also  the  rule  that  transactions  between 
the  parties  after  the  execution  of  a  contract  had  in  ref- 
erence thereto  may  be  considered  in  determining  the  true 
intention  of  the  parties  concerning  matters  wherein  the 
contract  is  not  clear.  It  is  we!!  settled  that  the  con- 
struction placed  upon  uncertain  language  of  a  contract  by 
the  parties  themselves  is  of  great  weight  in  determining 


the  true  construction  of  that  contract."  It  is  evident 
that  claimants  did  not  consider  that  Ihey  had  obtained  a 
contract  for  the  exclusive  agency  of  New  Zealand  either 
by  the  orders  of  January  2,  1920  or  by  the  subsequent  o  - 
der  of  the  34  cars,  for  the  reason  that  on  November  30, 
1920,  claimaints  wrote  defendant  with  reference  to  these 
orders  in  part  as  follows:  "This  order  was  placed  with 
you  with  the  understanding  that  your  execution  of  this 
order  carried  with  it  the  option  of  the  agency  for  all  of 
New  Zealand  for  a  period  of  60  days  after  arrival  of 
goods  in  New  Zealand.  Cars  covered  by  this  order  left 
your  factory  on  the  4th  day  of  May  and  cleared  New 
York  on  the  7th  of  August,  arriving  in  Wellington,  N.  Z. 
on  the  8th  of  November.  Accordingly  therefore,  the  op- 
tion of  agency  which  you  extended  to  us  was  good  until 
the  8th 
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of  January,  1921." 
The  negotiations  by  the  parties  with  reference  to 
this  contract  were  carried  on  largely  by  W.  F.  Goulding, 
representing  claimants,  and  W.  P.  Arthur,  who  was  the 
head  of  the  Export  Department  of  defendant  at  New 
York.  On  December  5th,  1920,  they  had  a  conversation 
with  reference  to  which  Mr.  Goulding  on  behalf  of  claim- 
ants testified,  that  in  that  conversation  Arthur  told  him 
that  no  one  else  was  auhorized  to  act  in  New  Zealand  be- 
sides themselves  and  that  the  option  they  held  "wou'd  be 
extended  as  long  as  we  want  it  and  that  the  orders  a1- 
ready  placed  constitute  the  basis  on  which  he  was  re:dy 
to  close  the  New  Zealand  agency  for  Mr.  Hooton,"  and 
that  in  that  conversation  Goulding  told  Arthur  that  claim- 
ants had  given  the  same  option  to  Mr.  Hooton,  that  they 
had  received  from  defendant.  On  that  same  day  Gould- 
ing wrote  defendant  on  behalf  of  claimants  a  letter  in 
which  it  was  stated:  "We  also  understand  that  the  or- 
ders as  covered  by  our  folios  118-220  AS  75  constituted 


a  favorable  basis  upon  which  you  were  willing  to  cl  S3 
the  agency  for  New  Zealand,  and  that  in  accepting  and 
executing  a  portion  of  these  orders  you  considered  this 
territory  as  closed  although  no  formal  agency  agieement 
had  been  entered  into.  We  understand  that  at  the  pie- 
sent  time  you  are  agreeable  to  formally  closing  yoLr  ag- 
ency for  New  Zealand  on  the  strength  of  these  orders. 
As  advised,  we  will  today  be  cabling  our  Sydney  office 
to  the  effect  that  the  Pan-American  Motors  Corp.  dees 
not  know  the  Abbott  Motors  Corp.  of  Auckland,  nor  re- 
cognize them  as  their  agents.  Fmther  ad.  iing  them 
that  you  have  made  no  other  arrangements  for  this  New 
Zealand  territory  except  with  us  and  that  the  execution 
of  our  order  folios  224  AS  71  gave  us  the  option  of  ag- 
ency for  this  territory  for  a  period  of  60  days  after  ar- 
ival  of  the  goods,  and  that  we  have  now  arranged  to  ex- 
tend the  option  of  this  agency  indefinitely  so  that  there 
may  be  an  opportunity  given  to  enter  into  fomol  agency 
agreement  on  the  brsis  of  orders  already  entered."  Ihe 
evidence  further  shows  that  while  after  January  1,  1921, 
efforts  were  made  by  claimants  to  arrive  at  some  defi- 
n'te  arrangement  with  defendant,  such  efforts 
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were  futil  as 
is  evidenced  by  claimants  letter  of  January  19,  1921,  in 
which  they  say  "Referring  to  the  matter  of  New  Zea'and 
agency  as  put  before  you  in  our  letter  of  January  5th, 
we  must  advise  you  that  owing  to  your  failure  to  keep 
appointments  made  with  the  writer  to  discuss  the  posi- 
tion in  New  Zealand  and  due  to  the  impossibility  of  get- 
ting in  touch  with  you  by  the  several  ca'ls  which  the 
writer  has  made  at  your  office,  that  ,  unless  we  immedi- 
ately get  some  undertaking  from  you  as  to  what  you  are 
prepared  to  do  in  working  out  this  problem,  we  must 
cease  to  consider  your  interests  in  this  matter.'" 

There  is  no  evidence  in  the  record  that  any  contract 
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for  an  exclusive  agency  for  the  sale  of  defendant's  auto- 
mobiles in  New  Zealand  was  ever  entered  into  by  the 
parties.  The  only  evidence  in  the  case  whkh  would  even 
tend  to  the  conclusion  that  there  was  such  contract,  was 
some  evidence  as  to  the  custom  and  method  of  automo- 
bile dealers  in  Australia  and  New  Zealand  as  to  agency 
contracts,  which  evidence  was  clearly  incompetent  and 
could  in  no  wise  be  binding  upon  defendant.  We  are  of 
the  opinion  that  the  evidence  having  failed  to  show  such 
contract,  the  court  was  correct  in  sustaining  the  excep- 
tions to  the  master's  report  and  in  entering  its  order  dis- 
allowing claimants  claim.  The  judgment  of  the  Circuit 
Court  is  affirmed. 
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General  No.  7658.  Agenda  No.  37. 

October  Term,  A.  D.  1923. 

Vera  Bunnell,  Appellee 


Harry  M.  Bunnell,  Appellant 

Appeal  from  Adams 
Heard,  P.  J. 

Vera  Bunnell,  Appellee,  and  Harry  M.  Bunnell,  Ap- 
pellant were  married  September  29,  1915  at  Filley,  Mis- 
souri. They  lived  in  different  parts  of  the  state  of  Mis- 
souri, staying  at  any  one  place  but  a  short  time,  until 
about  the  first  of  the  year  1920,  when  they  moved  to  a 
farm  near  Augusta,  Illinois,  at  which  place  they  remained 
until  September  1921  when  by  reason  of  Appellant's 
poor  health  and  the  necessity  for  Appellee  to  procure  a 
means  of  livelihood,  they  sold  out  their  effects  and  Ap- 
pellee went  to  Quincy  and  entered  a  school  there  for  the 
study  of  bookkeeping  and  shorthand,  returning  to  Au- 
gusta for  the  week  ends.  On  January  2,  1922,  Appellee 
left  Appellant  declining  to  have  further  martial  rela- 
tions with  him.  Thereafter  she  commenced  this  suit 
for  divorce. 

Complainant's  bill  of  complaint,  set  out  that  Ap- 
pellee and  Appellant  were  married  and  that  one  child 
was  born  as  the  result  of  said  marriage.  The  bill  set 
out  that  Appellant,  ever  since  said  marriage  has  been 
guilty  of  extreme  and  repeated  cruelty  and  set  out  di- 
vers specific  acts  of  cruelty.  Complainant  in  her  bill 
prayed  for  a  divorce  and  for  the  care,  custody  and  con- 
trol of  the  minor  child. 

Appellant  answered  the  bill  denying  the  acts  of 
cruelty  and  alleged  that  Appellee  left  him  without  any 
reasonable  cause  or  excuse  therefor. 

The  court  after  hearing  the  evidence,  entered  a  de- 
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dree  finding  that  Appellant  had  been  guilty  of  repeated 
and  extreme  cruelty  toward  Appellee,  granting  her  a 
divorce  and  giving  the  custody  of  the  minor  child  in  part 
to  Appellee  and  part  to  Appellant. 

It  is  claimed  by  Appellant  that  the  decree  is  con- 
trary to  the  evidence  in  the  case  and  that  the  evidence 
does  not  show  that  Appellant  was  guilty  of  any  of  the 
specific  acts  of  cruelty  alleged  against  him. 
(Page  1) 
As  is  usual  in  this  class  of  cases,  the  testimony  was 
very  conflicting.  Appellee  testified  to  a  state  of  facts 
which,  if  true,  proved  that  Appellant  was  guilty  of  all 
the  acts  of  cruelty  alleged  against  him.  While  he  speci- 
fically denied  these  acts  of  cruelty  and  the  burden  of 
proof  rested  upon  Appel'.ee.  The  question  involved  was 
purely  a  question  of  fact  for  the  court.  No  good  pur- 
pose would  be  subserved,  in  this  opinion,  by  going  into 
the  evidence  in  detail.  Suffice  it  is  to  say,  the  court 
who  saw  and  heard  the  witnesses  and  who  could  observe 
their  manner  and  appearance  and  was  thus  afforded  bet- 
ter facilities  for  determining  the  creditability  of  the 
witnesses,  found  in  favor  of  Appellee  and  we  would  not 
be  justified  in  reversing  that  finding,  unless  the  finding 
was  clearly  and  manifestly  against  the  weight  of  the 
evidence,  which  was  not  the  case  here. 

It  is  contended  by  Appellant  that  the  father  is  the 
natural  guardian  of  the  minor  child  and  that  he  is  in 
law  entitled  to  the  custody  of  the  child  and  cites  many 
authorities  in  support  of  this  contention.  But  an  ex- 
amination of  those  authorities  show  they  were  cases 
arising  between  the  father  and  third  person  where  the 
mother  was  dead,  or  cases  which  were  decided  under  the 
law  as  enacted  by  statute  prior  to  July  1st,  1901,  which 
law  provided  that  the  father  of  the  minor,  if  living,  and 
in  case  of  his  death,  the  mother,  they  being  respectively 
competent  to  transact  their  own  business,  and  fit  persons, 


shall  be  entitled  to  the  custody  of  the  person  of  the  mi- 
nor and  the  care  of  his  education. 

In  1901,  Section  4  of  the  Guardian  and  Ward  Act  of 
this  state  was  amended  so  as  to  read  as  follows: 

"The  guardian  of  a  minor  shall  have,  under  the  di- 
rection of  the  court,  the  custody,  nurture  and  tuition  of 
his  ward,  and  the  care  and  management  of  his  estate; 
but  the  parents  of  the  minor,  if  living,  and  in  case  of  the 
death  of  either  of  the  parents,  the  surviving  parent, 
they  being  respectively  competent  to  transact  their  own 
business,  and  fit  persons,  shall  be  entitled  to  the  custody 
of  the  person  of  the  minor  and  the  direction  of  his  edu- 
cation. The  parents  of  a  minor  shall  have  equal  pow- 
ers, rights  and  duties  con 
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cerning  the  minor.  In 
case  the  father  and  mother  live  apart,  the  court  may, 
for  good  reason,  award  the  custody  and  education  of  the 
minor  to  either  parent  or  to  some  other  person.  When- 
ever any  person  or  persons  make  a  settlement  upon  or 
provision  for  the  support  or  education  of  any  minor  child, 
it  shall  be  competent  for  the  court,  in  case  either  the 
father  or  the  mother  of  such  child  be  dead,  to  make 
such  order  in  relation  to  the  visitation  of  such  minor 
child  by  the  person  or  persons  so  making  such  settle- 
ment or  provision  as  shall  to  the  court  seem  meet  and 
proper." 

Since  this  amendment,  both  parents  have  equal 
rights  to  the  care,  custody  and  control  of  the  minor  child 
and  in  every  case  where  a  dispute  arises  between  the 
husband  and  wife  as  to  such  care,  custody  and  control, 
it  is  for  the  court  to  determine  from  the  evidence  in  the 
case  as  to  the  ability  of  the  parties,  their  character,  fit- 
ness and  all  the  other  facts  and  circumstances  in  evi- 
dence as  to  which  of  the  parents  is  best  fitted  to  have 
such  care,  custody  and  control,  keeping  in  mind  at  all 


times  what  is  for  the  best  interest  of  such  child,  and  may 
give  the  custody  to  either  one  of  the  parents,  or  to  one 
of  them  a  portion  of  the  time,  and  to  the  other,  a  por- 
tion of  the  time.  This  is  a  matter  which  rests  largely 
in  the  discretion  of  the  court  and  we  do  not  think  that 
such  discretion  was  abuses  in  the  present  case. 

Finding  no  reversible  errors  in  the  record,  the  de- 
cree of  the  circuit  court  will  be  affirmed. 
(Page  3) 


General  No.  7664  Agenda  No.  70 

October  Term,  A.  D.  1923. 

J.  A.  Oberman  and  Kl.  S.  Oberman,  who  sue  for  the  use 

of  First  National  Bank  of  Springfield,  Appellees 

vs. 

Camden   Fire    Insurance   Association,   a   Corporation 

Appellant 

Appeal  from  Sangamon. 

Heard,  P.  J. 

On  Saturday,  February  12,>  1922,  a  stock  of  goods 
consisting  of  shoes,  gents  furnishing  goods,  clothing  and 
other  merchandise  belonging  to  J.  A.  Oberman  and  M.  S. 
Oberman  situated  at  Danville,  Illinois,  was  almost  en- 
tirely destroyed  by  fire. 

At  the  time  of  the  fire  the  Oberman's  had  fifteen 
policies  of  insurance  aggregating  $38,000.  After  the 
fire,  an  adjustor  acting  for  all  of  the  insurance  companies 
examined  the  loss  and  the  books  and  papers  of  the  Ob- 
erman's and  assisted  in  the  making  up  of  a  proof  of  loss 
to  be  submitted  by  them  to  the  various  insurance  com- 
panies for  their  action,  at  the  same  time  informing  them 
that  he  had  no  authority  to  bind  the  insurance  compan- 
ies to  pay  anything.  At  this  state  in  the  progress  of  the 
adjustment  and  settlement  of  the  loss  by  all  the  com- 
panies, the  fire  marshal  of  the  State  of  Illinois  by  letter 
desired  the  adjustment  to  be  held  up  until  he  had  com- 
pleted an  investigation  of  the  circumstances  of  the  fire. 
Six  of  the  insurance  companies  thereupon  refused  to 
make  settlement  and  three  of  them  who  had  issued  and 
delivered  to  the  Oberman's  as  payees,  their  conditional 
drafts,  stopped  payment  thereon.  Three  suits  were 
brought  by  the  Oberman's  against  three  of  the  insurance 
companies.  The  Oberman's,  as  payees  of  the  drafts  in- 
dorsed and  delivered  them  to  the  First  National  Bank 
of  Springfield  as  collateral  security  for  a  debt  and  the 
bank  brought  three  suits  against  the  makers  of  the 
drafts.     The  three  Oberman  cases     were  tried  as  com- 
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panion  cases  and  the  three  bank  cases  were  also  tried  as 
companion  cases  and  by  stipulation  the  evidence  in  each 
class  of  cases  was  admitted  in  each  of  the  other  cases  so 
far  as  applicable. 

This  case  was  one  of  the  three  suits  begun  by  the 
First  National  Bank  of  Springfield  as  plaintiff  against 
the  appellant  and  the  two  other  insurance  companies  as 
defendants   upon     so   called     drafts.     The     declaration 

(Page  1) 
consisted  of  the  common  counts  and  a  special  count 
which  alleged  in  substance  that  the  drafts  were  execu- 
ted and  delivered  to  the  Obermans  by  Appellant  and 
were  thereafter  negotiated  for  value  to  the  plaintiff 
bank  by  indorsement  and  delivery  and  the  bank  was 
the  owner  thereof. 

The  defendant  filed  the  general  issue  and  special 
pleas  setting  up  the  following  defenses: 

(a)  That  the  instruments  sued  on  were  not  drafts, 
or  bills  of  exchange,  but  were  non-negotiable  choses  in 
action,  and  that  the  bank  was  not  the  holder  thereof  in 
due  course  before  maturity  for  value  and  without  notice. 

This  defense  was  introduced  in  each  of  the  special 
pleas. 

(b)  That  the  defendant  being  therefor  in  a  posi- 
tion to  make  the  same  defenses  against  the  bank  as 
against  the  Oberman's,  claimed  that  the  issue  of  the  in- 
struments by  the  Insurance  Company  was  procured 
through  a  fraudulent  over  valuation  of  the  property 
damaged; 

(c)  That  such  issue  was  further  procured  by  false 
swearing; 

(d)  That  such  issue  was  further  procured  by  fraud- 
ulent concealment  of  property  not  damaged  or  destroyed 
and  not  upon  the  premises  at  the  time  of  the  fire; 

(e)  That  the  policies  of  insurance  upon  which  the 
issue  of  such  instruments  was  procured,  were  rendered 
void  by  the  act  of  the  Oberman's  in  violating  the  prohi- 
bition against  keeping  gasoline  on  the  premises  except- 
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ing  in  a  tight  and  securely  closed  metal  can,  free  from 
leak. 

The  plaintiff  replied  double  to  the  pleas  under  leave 
of  Court,  denying  the  allegations  of  the  special  pleas. 

When  the  cause  came  on  for  trial  a  stipulation  was 
entered  into  between  counsel  that  the  three  cases 
brought  by  the  First  National  Bank  of  Springfield 
(hereinafter  referred  to  as  the  "bank")  against  the 
Camden  Fire  Insurance  Association,  the  Firemen's  In- 
surance Company  of  New  Jersey  and  the  Milwaukee  Me- 
chanics Insurance  Co.,  resuectively  should  be  tried  to- 
gether by  trial  of  the  cas.  against  Appellant  only  and 
that  the  evidence  there  introduced  should  ?fand  as  if 
taken  in  the  other  cases. 

A  jury  was  waived  and  the  case  submitted  to  the 
Court  for  trial.     The  plaintiff  offered  in  evidence  the  two 
so-called   drafts,   with   the    attached   receipts,   and   also 
the  policies  of  insurance  issued  by  the 
(Page  2) 

defendant.  Plain- 
tiff then  called  Mr.  Eas'ey,  a  vice-president  of  the  bank 
who  testified  that  the  bank  received  the  instruments  in 
question  from  J.  A.  &  M.  S.  Oberman  as  a  deposit  and 
credited  them  with  the  full  amount  thereof,  against 
which  credit  the  Oberman's  drew  a  check  of  $1(3,500  to 
pay  a  note  which  they  owed  the  bank.  The  note  was 
then  returned  to  the  Oberman's.  A  portion  of  such  note 
indebtedness  was  paid  by  the  application  of  collections 
from  certain  other  instruments  of  like  character  endor- 
sed and  delivered  by  the  Oberman's  to  the  bank  at  the 
same  time,  but  the  remainder  of  the  original  note  was 
unpaid,  due  to  the  refusal  of  the  defendant  and  other 
companies  to  pay  the  "drafts."  Thereupon,  the  bank 
caused  the  Oberman's  to  give  them  a  written  guaranty 
for  the  payment  of  the  balance  of  the  indebtedness,  and 
later  on  took  a  new  note  from  the  Oberman's  replacing 
the  same  amount  of  original  indebtedness  which  remain- 
ed unpaid,  and  continued  to  hold  the  instruments  here 
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in  suit  as  collateral  security  for  the  new  note.  Mr.  Eas- 
ley  testified  that  all  of  this  readjustment  was  done  af- 
ter the  dishonor  of  the  instruments  in  question  by  the 
defendant  and  notice  to  the  bank  that  the  defendant  re- 
fused to  pay  the  so-called  drafts,  and  that  the  net  result 
of  the  transaction  was  that  the  same  debt  remained  due 
to  the  bank  from  the  Oberman's  and  that  the  bank  con- 
tinued to  hold  the  note  of  the  Oberman's,  the  collateral 
feature  arising  after  the  dishonor. 

On  June  14,  1923,  after  hearing  all  the  evidence  the 
trial  Court  took  the     cases  under  advisement,     and  on 
July  9th  called  counsel  before  it  to  make  final  disposi- 
tion of  the  cases.     The  defendant  renewed  its     motion 
made  before  the  commencement  of  the  trial  for  leave 
to  file  an  amended  plea  setting  up  that  gasoline  was  kept 
in  a  prohibited  manner  on  the  premises  at  the  time  of 
the  fire,  thereby  avoiding  the  policy.     The  motion  was 
denied  by  the  Court,  who  then  made  a    finding  for  the 
plaintiff  and  entered  the  defendant's  motion  in  arrest  of 
judgment.     The  Court  then  held  six  propositions  of  law 
tendered  by  Appellant  as  the  law  of  the  case,  and  refus- 
ed to  hold  as  law  two  propositions  tendered  by  it,  and 
one  of  such  propositions  held  that  the  so-called     draft 
sued  on  was  not  a  negotiable     instrument.     Thereupon, 
the  plaintiff's  counsel  asked  leave  to  amend  the  title  of 
the  suit  to  read  "J.  A.  Oberman  and  M.  S.  Oberman  & 
Bro.,  who  sue  for  the  use  of  First  National  Bank  of  Spr- 
ingfield" and  to  amend  the  declaration  accordingly.  This 
motion  was  allowed  over  the  objection  of  appellant. 
(Page  3) 
The  Court  thereupon  ordered  the  pleas  of  appellant 
to  the  original  declaration  to  stand  to  the  amended  dec- 
laration over  the  objection     of  Appellant  and     entered 
judgment  against  Appellant  for  the  sum     of  $4,845.04 
from  which  judgment  an  appeal  has  been  perfected  to 
this  Court. 

It  is  first  contended  by  Appellant  that  the  so-called 
drafts,   were   not  negotiable   instruments  and   that  the 
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title  to  the  same  did  not  pass  to  the  bank  by  assignment. 
The  instruments  in  writing  contained  in  red  letters 
across  the  end  this  language  "This  draft  will  not  be  paid 
unless  cancelled  policy  is  attached  to  the  draft;"  and  al- 
so thereon  was  the  following:  "Payee  must  sign  the  re- 
ceipt, tear  it  off  and  attach  it  to  the  policy"  followed  by 
a  receipt  to  be  signed  by  the  policy  holder.  This  instru- 
ment was  not  an  absolute  promise  to  pay  without  condi- 
tion and  therefore,  by  reason  of  the  provisions  of  our 
negotiable  instrument  act,  it  was  not  a  negotiable  in- 
strument. 

Section  IS  of  Chapter  110  of  the  Revised  Statutes 
of  Illinois  provides  that  "The  assignee  and  equitable  and 
bone  fide  owner  of  any  chose  in  action  not  negotiable, 
heretofore  or  hereafter  assigned  may  sue  thereon  in  his 
own  name,  and  he  shall  in  his  pleading  on  oath   :c  *  *  * 
allege  that  he  is  the  acutal  bone  fide  owner  thereof  and 
set  forth  how  and  when  he  acquired  title;     but  in  such 
suit  there  shall  be  allowed  all  just  set-offs,  discounts  and 
defenses  not  only  against  the  plaintiff,  but  also  against 
the  assignor  or  assignors  before  notice  of  such  assign- 
ment    shall    be  given     to     the     defendants."     The  de- 
claration    in     this     case     did     not     comply     with     this 
provision     of    the     statute     and     it     is    contended     by 
Appellant     that     the     bank     cannot     recover     in     this 
case     by  reason  of     its     failure  to    comply     with     this 
provision  of  the  Practice  Act.     The  declaration  was  un- 
doubtedly defective  in  that  respect.     It  did  not  however, 
fail  to  state  a  cause  of  action  but  only  stated  a  cause  of 
action  defectively.     Appellant  plead  to  this  declaration 
and  can  not  now  avail  itself  of  this  defect  in  the  declar- 
ation.    This  contention  moreover  cannot  be  availed  of 
by  Appellant  for  reversal  in  the  present  case  for  the  rea- 
son that  before   final  judgment  the  declaration  in  the 
case  was  amended  and  the  Oberman's  were  substituted 
as  parties  plaintiff.     While  the  parties  plaintiff  in  the 
declaration  were  stated  as  J.  A.  Oberman  and  M.  S.  Ob- 
erman  who  sue  for  the  use  of  the  First  National  Bank 
(Page  4) 
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of  Springfield,  the  retention  of  the  name  of  the  bank  as 
usee  in  the  declaration  did  not  prejudice  Appellant  for 
the  reason  that  by  reason  of  the  fact  that  by  the  stipul- 
ation of  the  parties  appellant  was  given  the  benefit  of  a'T 
evidence  which  could  be  introduced  as  a  defense  against 
the  claim  of  the  Oberman's  and  all  the  evidence  in  the 
suits  brought  by  the  Oberman's  in  their  own  name 
against  the  three  insurances  companies  was  in  fact  intro- 
duced in  evidence  in  this  case. 

When  the  case  was  called  for  trial  Appellant  asked 
leave  to  file  a  special  plea  with  respect  to  the  keeping 
of  gasoline  and  at  the  conclusion  of  the  evidence  renew- 
ed its  motion  for  leave  to  file  such  plea  and  tendered 
therewith  a  plea  setting  forth  the  avoidance  of  the  pol- 
icy by  reason  of  the  Oberman's  having  kept  gasoline  on 
the  premises  in  glass  containers  and  not  in  a  "tight  and 
enclosed  metal  can,  free  from  leak"  as  provided  in  the 
Rider  on  the  policy.  In  Hoerrmann  v.  Wabash  Ry.  Go. 
141  N.  E.  289,  it  is  said:  "The  allowance  of  an  amend- 
ment to  a  bill  after  the  issue  has  been  formed  is  a  mat- 
ter largely  within  the  discretion  of  the  court,  and  new 
matter  changing  the  character  of  the  bill  and  making 
substantially  a  new  case  cannot  generally  be  introduced 
after  the  cause  is  set  down  for  hearing.  A  reviewing 
court  will  not  reverse  for  a  refusal  to  allow  such  an  amend- 
ment unless  a  manifest  abuse  of  discretion  is  shown. 
Walker  v.  Struthers,  273  111.  387,  112  N.  E.  961;  Foss  v. 
Peoples  Gas  Light  &  Coke  Co..  241  111.  238,  89  N.  E.  351." 
The  court  did  not  err  in  refusing  leave  to  file  the  amend- 
ments. 

It  is  contended  by  Appellant  that  after  the  substi- 
tution of  the  Oberman's  as  plaintiff  in  lieu  of  the  bank, 
the  court  erred  in  ordering  the  pleas  to  stand  as  pleas  to 
the  amended  declaration,  and  denying  the  defendant  the 
right  to  plead  to  the  amended  declaration.  When  the 
Oberman's  were  substituted  as  plaintiffs,  Appellant  had 
a  right  to  plead  any  defense  it  had  against  the  Ober- 
man's which  it  had  not  already  pleaded,  if  it  desired  to 
file   additional  pleas.     Appellant     however,   did  not     at 
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that  time  ask  leave  of  the  court  to  file  any  additional 
pleas  setting  up  additional  defenses  against  the  Ober- 
man's  but  objected  to  the  leave  of  the  court  to  substitute 
the  Oberman's  as  plaintiffs.  Appellant  not  having  at 
that  time  asked  leave  to  file  additional  pleas,  the  court 
properly  ordered  the  pleas  to  the  original  declaration  to 
stand  as  the  pleas  to  the  amended  declaration. 

It  is  contended  by  Appellant  that  the  policies  of  in- 
surance 

(Page  5) 
became  void  because  of  the  violation  by  the 
assured  of  conditions  subsequent  contained  therein,  to 
wit:  For  fraud  in  the  removal  and  concealment  of  mer- 
chandise covered  by  the  policies;  for  fraud  in  the  making 
of  padded  inventories  and  over-valuation  of  merchandise 
in  inventories  and  in  the  allged  proof  of  loss;  for  keep- 
ing gasoline  on  the  premises  contrary  to  the  provisions 
of  the  policy;  for  oiling  the  floors  and  increasing  the  fire 
hazard;  and  for  false  swearing  in  the  alleged  proofs  of 
loss. 

While  a  discharged  employe  of  the  Oberman's  gave 
testimony  tending  to  substantiate  each  one  of  these  con- 
tentions, his  testimony  was  contradicated  by  witnesses 
called  by  the  plaintiff's.  It  was  therefore  a  question  of 
fact  for  the  court  to  determine  which  witnesses  were 
telling  the  truth,  and  the  court  having  seen  and  heard 
the  witnesses  and  being  in  a  better  position  to  judge  of 
their  credibility  than  this  court,  we  would  not  be  jus- 
tified under  the  evidence  in  the  present  case  in  disturb- 
ing his  findings,  upon  these  questions  of  fact. 

Appellant  had  in  this  case  the  benefit  of  all  the  evi- 
dence which  it  would  have  had,  had  the  suit  been  origin- 
ally instituted  by  the  Oberman's  for  their  own  use.  We 
find  no  reversible  error  in  the  record  and  the  judgment 
of  the  Circuit  Court  is  therefore  affirmed. 
(Page  6) 
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General  No.  7665.  Agenda  No.  71. 

October  Term,  A.  D.  1923. 

J.    A.    Oberman,   et    al,    Appellee. 

vs. 

U.  S.  Fire   Ins.  Co.,  Appellant. 

Appeal  from  Sangamon  County. 
Heard,  P.  J. 

This  is  an  appeal  from  a  judgment  for  .$967.10  dam- 
ages and  costs  in  a  suit  upon  an  insurance  policy  and  is 
one  of  the  three  suits  mentioned  in  the  opinion  in  Ober- 
man, ei  al  v.  Camden  Fire  Insurance  Association,  No. 
7664,  as  having  been  brought  by  appellees  against  three 
insurance  companies  to  recover  the  loss  sustained  by 
reason  of  the  destruction  by  fire  of  their  stock  of  goods 
in  Danville,  Illinois. 

To  which  opinion  reference  is  made  for  a  statement 
of  the  facts  which  led  to  the  litigation. 

The  defendant's  pleading  consisted  of  the  general 
issue;  and,  in  addition,  thirteen  special  pleas  counting; 
upon  removal  and  concealment  of  property;  false  and 
fraudulent  representations  as  to  the  value  of  the  pro- 
perty; false  swearing  in  relation  to  the  loss;  concealment 
of  property  not  destroyed;  the  commission  of  acts  pro- 
hibited by  the  policy;  keeping  on  the  premises  gasoline 
in  amount  and  manner  prohibited  by  the  policy;  oiling 
the  floors  immediately  before  the  fire,  etc.,  whereby  the 
hazard  was  increased.  Before  the  trial,  the  defendant 
moved  the  Court  for  leave  to  amend  its  special  plea  in 
relation  to  the  keeping  of  gasoline.  The  plea  as  original- 
ly filed  alleged  that  the  assured  kept  ten  gallons  of  gaso- 
line contrary  to  the  provisions  of  the  policy.  The  amend- 
ment sought  to  allege  that  the  assured  kept  two  gallons 
of  gasoline  in  glass  containers  instead  of  a  "tight  and 
entirely  enclosed  metal  can  free  from  leak,"  contrary  to 
the  provisions  of  the  policy.     The  Court  refused  to  per- 
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mit  this  amendment.  At  the  close  of  all  of  the  evidence 
the  defendant  renewed  its  motion  for  leave  to  amend  its 
special  plea  and  presented  to  the  Court  a.  draft  of  said 
amended  plea  (Abst.  94)  but  the  Court  again  denied  the 
motion  for  leave  to  amend  the  plea  as  requested.  The 
action  of  the 

(Page  1) 
Court  in  refusing  to  allow  the  filing  of 
this  plea  is  assigned  as  error.  This  same  question  was 
involved  in  Oherman  v.  Camden  Insurance  Assor.iaiion, 
supra,  and  we  there  held  that  the  Court  did  not  err  in 
this  respect. 

It  is  claimed  by  appellant  that  the  proof  of  loss  al- 
leged to  have  been  delivered  to  the  appellant  was  sub- 
scribed and  sworn  to  in  skelton  form,  and  the  schedules 
of  merchandise  and  values  and  damages  claimed  were 
inserted  by  Pettigrew,  the  adjuster,  and  did  not  consti- 
tute a  proof  of  loss  such  as  was  required  by  the  policy. 
Appellant  filed  several  special  pleas  none  of  which  de- 
nied the  proofs  of  loss.  And  appellant  cannot  complain 
that  the  schedules  of  merchandise  and  values  and  dam- 
ages claimed  were  inserted  by  Pettigrew  as  he  was  act- 
ing as  appellant's  agent  in  the  adjustment  of  the  loss  and 
estimating  the  amount  of  the  loss. 

Complaint  is  made  that  the  Court  admitted  some 
incompetent  testimony.  Without  passing  upon  this 
question  suffice  it  to  say  that  the  trial  was  had  before 
the  Court  without  a  jury  and  there  being  competent  evi- 
dence in  the  record  sufficient  to  sustain  his  finding  it  will 
be  presumed  that  the  Court  did  not  consider  any  incom- 
petent evidence. 

Evidence  was  submitted  by  appellant  which  if  be- 
lieved would  substantiate  each  one  of  its  special  pleas 
while  appellees  submitted  evidence  in  contradiction 
tending  to  show  that  the  conditions  of  the  policy  were 
in  no  respect  violated. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 
(Page  2) 


General  No.  7666.  Agenda  No.  40. 

October  Term,  A.  D.  1923. 

The  National  Bank  of  Jerseyville,  Appellant, 

VS.  ^^      £-k    £" 

Olio   Goode   and   George    Rathgeber,  Appellees. 

Appeal  from  the  County  Court  of  Green  County 
Heard.  P.  J. 

On  August  10th,  1921,  one  J.  W.  Johnson  executed 
and  delivered  to  Appellee,  Goode,  a  note  for  $800.00  due 
March  1st,  1922,  together  with  a  chattel  mortgage  on 
property  described  as: 

"One  hundred  acres  of  growing  corn  south  of  the 
so  called  Robley  Lane,  and  east  of  the  Main  Drainage 
Ditch  on  Fairbanks  Valley  Farm  subject  to  landlord's 
lien." 

This  mortgage  was  recorded  on  the  11th  day  of  August 
1921. 

On  February  16th,  Johnson,  and  one  Powers,  execut- 
ed a  mortgage  to  Appellant  on  a  lot  of  personal  property 
among  it  being  "1400  bushels  of  corn  in  crib  on  Fair- 
banks Valley  Farm,  Bluffdale  township,  Green  County." 
This  mortgage  was  given  to  take  up  a  mortgage  which 
the  mortgagors  had  given  on  the  18th  of  August,  on 
practically  the  same  property  in  which  the  corn  was  des- 
cribed as  "an  undivided  one-half  interest  in  175  acres  of 
growing  corn  now  growing  on  Fairbanks  Valley  Farm 
south  of  so  called  Robley  Lane  and  east  of  the  Main 
Ditch."  This  mortgage  of  February  16th,  purported  *o 
be  given  to  secure  one  note  for  $1783.50,  of  which  $900.- 
00  was  due  August  1st,  1922,  and  $883.50  on  December 
15,  1922.  This  mortgage  contained  the  usual  insecurity 
clause  and  provided  that  the  mortgagors  retain  posses- 
sion of  the  property  until  December  15,  1922. 

After  its  execution  Johnson  paid  $400.00  on  the 
Goode  note  and  mortgage,  and  upon  the  first    day     of 
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March  1922,  the  date  of  maturity,  appellee,  Ratligeber, 
went  to  Johnson's  residence  to  post  notice  of  sale  and  to 
foreclose  this  mortgage.  The  mortgage  requited  three 
notices  to  be  posted  in  the  vicinity  of  the  proposed  sale, 
and  one  of  these  notices  Rathgeber  posted  on  a  cvib  of 
corn,  which  he  was  informed  was  Johnson's  corn  and  ac- 
cording to  Rathgeber's  testimony  he  took  pos-:es-ion  of 
the  crib  of  corn  for  the  purpose  of  selling  it  under  the 
mortgage.  On  the  3rd  of  March,  Appellant  brought 
this 

(Page  1) 
suit  in  replevin.  To  the  declaration?  Appellee 
pleaded  non  cepit,  non  detinet  and  property  in  Appellee 
Goode.  The  court  hearing  the  case  without  a  jury 
found  the  issues  for  Appellees  and  rendered  judgment 
against  Appellant  for  costs  and  ordered  a  writ  of  retorno 
habendo  from  which  judgment  Appellant  has  appealed 
to  this  court. 

The  evidence  in  the  case  shows  that,  August  10,  1921 
at  the  time  of  the  giving  of  the  chattel  mortgage  by 
Johnson  to  Appellee,  Johnson  had  from  240  to  260  acres 
of  growing  corn  "south  of  the  so  called  Robley  Lane  and 
east  of  the  Main  Drainage  Ditch  on  Fairbanks  Valley 
Farm"  and  it  is  contended  by  Appellant  that  that,  Ap- 
pellant having  240  or  260  acres  of  growing  corn  there, 
and  the  mortgage  only  being  on  100  acres,  without  speci- 
fying what  particular  100  acres,  the  mortgage  is  void  on 
the  ground  of  uncertainty.  While  it  is  undoubtedly 
true  that  a  chattel  mortgage  which  does  not  describe 
the  property  sought  to  be  mortgaged  with  certainty,  is 
void,  yet  the  law  regards  that  as  certain,  that  which  can 
be  made  certain.  While  the  evidence  shows  that  John- 
son had  from  240  to  260  acres  of  growing  corn  in  the 
locality  described  in  the  mortgage  at  the  time  of  the 
giving  of  the  mortgage,  yet  the  evidence  further  shows 
that  this  corn  was  divided  into  two  parts  by  a  ditch  and 


that  one  of  such  parts  contained  100  acres  so  situated 
as  to  come  within  the  description  in  Appellees'  mort- 
gage. We  are  therefore,  of  the  opinion  that  the  mort- 
gage of  Johnson  to  Goode  was  not  void  for  uncertainty. 
The  evidence  however,  without  contradiction  shows, 
that  all  the  corn  which  had  been  raised  on  this  100  acres 
had  been  husked  and  sold  and  that  $400.00  of  the  pro- 
ceeds of  such  sale  had  been  paid  to  Goode  and  that  at 
the  time  of  the  attempted  foreclosure  of  the  chattel 
mortgage  by  Goode,  none  of  the  corn  in  the  crib  upon 
which  Rathgeber  posted  his  notices  of  sale,  had  been 
raised  upon  the  100  acres  in  question.  Goode  therefore, 
had  no  lien  under  his  chattel  mortgage  on  any  of  the 
corn  in  the  crib  in  question  and  the  court  should  have 
found  the  issues  against  him  on  that  question.  It  is 
claimed  however,  by  Appellee  that  the  evidence  fails  to 
show  that  Rathgeber  took  actual  possession  of  the  corn. 
While  the  evidence  upon  that  question  is  comparatively 
slight,  yet  there  is  some  evidence  tending  to  show  that 
he  had  at  least  constructive  possession  of  it 

(Page  2) 

and  the  case 
was  tried  by  both  parties  upon  the  theory  that  Rathge- 
ber had  taken  possession  of  the  corn,  as  he  testified.un- 
der  the  chattel  mortgage  and  that  Goode  intended  at  the 
time  of  the  commencement  of  this  suit  to  sell  the  same 
under  the  chattel  mortgage  and  as  a  result  of  the  trial, 
an  order  of  the  court  was  entered  for  a  return  of  the 
property  to  Appellees  which  of  course,  could  not  be 
done  if  they  had  never  had  possession  of  the  property. 

The  judgment  of  the  County  Court  is  reversed  and 
the  cause  remanded. 

(Page  3) 


General  No.  7672.  Agenda  No.  43. 

October  Term,  A.  D.  1923. 

W.  J.  Edelbrock  and  Henry  E.  Edelbrock,  Appellee. 

vs. 

Alva  Rexroat,  Appellant. 


Appeal  from  Morgan. 
Heard,  P.  J. 


232I.A, 


Appellees  brought  suit  in  assumpsit  against  Appell- 
ant to  recover  on  a  promissory  note  made  by  Appellant 
to  the  Get  Gas  Service  Station,  Inc.,  a  corporation,  in 
the  circuit  court  of  Morgan  County. 

It  is  alleged  in  the  declaration  that  the  Appellant 
gave  his  note  to  the  corporation  payable  to  the  order  of 
the  corporation,  in  the  principal  sum  of  eight  hundred 
and  twenty-five  dollars,  due  April  twenty-fifth,  1922;  and 
that  after  the  delivery  of  said  note  to  the  said  corpora- 
tion by  the  Appellant,  the  corporation,  the  payee  of  said 
note,,  assigned  the  note  to  the  appellees  for  a  valuable 
consideration  prior  to  April  twenty-fifth,  1922,  when  the 
note  was  due.  The  declaration  consisted  of  one  count 
based  on  the  note  and  the  common  counts. 

The  Appellant  filed  two  special  pleas  to  the  declara- 
tion. The  Appellees  demurred  generally  and  specially 
to  both  pleas  and  the  circuit  court  sustained  the  demur- 
rer. The  Appellant  stood  by  his  pleas  and  the  court 
gave  Appellees  judgment  for  the  principal  sum  of  the 
note  and  interest.  From  that  judgment  an  appeal  was 
taken  to  this  court. 

While  it  is  undoubtedly  the  law  that  upon  demurrer 
pleadings  must  be  taken  most  strongly  against  the  plain- 
tiff and  that  only  facts  well  pleaded  are  admitted  by  de- 
murrer, yet  it  is  also  true  that  many  of  the  technicali- 
ties of  ancient  pleading  have  been  abandoned  and  all 
that  is  now  necessary  in  a  plea  to  a  declaration  is  a  clear 
and  concise  statement  couched  in  simple  language  of  suf- 


ficient  ultimate  facts  to  show  a  defense  or  bar  to  the 
cause  of  action  set  up  in  the  plaintiffs'  declaration. 
(Farmers  Bank  of  Downs  v.  Ryan,  223  111.  App.  491.) 
Powell  v.  Kempton  7609,  3rd  Dist.  111.  App. 

The  demurrer  admitted  all  the  facts  set  forth  in  the 
pleas  which  were  well  pleaded  and  the  only  question  in- 
volved upon  this 

(Page  1) 
appeal  is,  therefore,  whether  or  not 
contained  within   these   pleas  are   sufficient  statements 
of  ultimate  facts  to  show  a  defense  to  the  cause  of  act- 
ion set  up  in  plaintiffs'  declaration. 

Section  28  of  Chapter  32  Revised  Statutes  of  Illi- 
nois provides,  among  other  things  "Promissory  notes 
shall  not  be  accepted  in  payment  or  part  payment  of 
stock  issued  in  persuance  of  any  of  the  provisions  of  this 
act." 

Each  of  the  pleas  set  up  that  the  "sole  and  only  con- 
sideration upon  which  said  promissory  note  filed  and  made 
a  part  of  each  count  was  executed  for  stock  issued  by  the 
Get  Gas  Service  Station,  Inc.,  a  domestic  corporation  of 
Illinois"  and  that  "the  plaintiff  knew  all  of  these  facts 
above  pleaded  prior  to  the  purchase  or  the  transfer  of 
the  note  to  him,  the  plaintiff,  wherefore  by  force  of  the 
statute  in  such  case  made  and  provided  the  said  note  is 
wholly  void." 

Since  the  enactment  by  the  legislature  in  1921  of  the 
provision  of  the  law  above  quoted,  it  is  the  fixed  public 
policy  in  this  state  in  the  sale  of  stock  of  domestic  cor- 
porations that  such  stock  shall  not  be  paid  for  with  pro- 
missory notes.  The  note  in  question  according  to  the 
facts  set  up  in  defendant's  pleas  was  a  note  given  con- 
trary to  public  policy  and  was  therefore  void  in  the 
hands  of  a  purchaser  who  took  it  with  knowledge  that 
it  was  given  in  payment  of  the  purchase  of  stock  in  such 
domestic  corporation.     While  this  point  is  not  specifically 


raised  in  Appellant's  statement,  brief  and  argument  filed 
herein,  yet  it  is  sufficiently  covered  by  the  statement 
therein  "the  pleas  set  forth  that  the  Appellant  had 
bought  stock  and  given  his  note  for  the  same  and  that 
the  Appellees  knew  that  the  note  that  they  purchased 
was  given  for  stock  purchased  by  the  Appellant  with  his 
note"  and  "a  note  given  for  stock  is  void  in  the  hands  of 
the  corporation  or  any  one  purchasing  said  note  from 
the  corporation  with  knowledge  that  it  was  given  for 
stock  in  violation  of  the  statute." 

While  the  pleas  in  question  attempt  to  set  up  another 
and  different  defense  and  do  not  set  up  sufficient  ulti- 
mate facts  to  constitute  such  other  defense,  in  our  opin- 
ion the  pleas  do  state  a  defense  to  the  note  in  question 
and  the  demurrer  should  have  been  overruled. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
vesed  and  the  cause  remanded  with  directions  to  over- 
rule said  demurrer. 

(Page  2) 


General  No.  7674  Agenda  'No.  73 

October  Term.  A.  D.  1923. 

Anna  Dudden,  Appellee         _      .-^  ,-»,    -«- 
vs. 
W.  D.  Knapp,  Neal  Kommers,  Appellants 

Appeal  from  Tazewell. 
Heard,  P.  J. 

This  is  an  appeal  from  a  judgment  of  $800  and  costs 
in  an  action  of  trover  brought  by  Appellees  against  Ap- 
pellants for  the  value  of  a  Cole  8  automobile. 

In  April,  1920,  Edward  Dudden,  son  of  Appellee, 
sold  his  Buick  car  and  retained  his  license  plates  there- 
for bearing  number  382,501.  In  May  1920,  Appellee 
purchased  the  Cole  car  in  question  from  a  Mrs.  Banner, 
paying  her  $800  therefor  and  receiving  from  the  seller, 
a  bill  of  sale  therefor.  On  the  Sth  of  July,  1920,  Ed- 
ward Dudden  went  to  the  garage  of  Appellant,  where 
he  exchanged  the  Cole  car  for  an  Oakland  runabout. 
On  July  11th,  Appellee  went  to  Appellant's  garage,  told 
Appellant  that  she  owned  the  Cole  8;  that  Edward  did 
not  have  the  right  to  dispose  of  it;  and  that  she  wanted 
her  Cole  automobile  returned.  Appellant  refused  to  re- 
turn the  Cole  car  claiming  that  he  had  sold  it  to  one  W. 
D.  Knapp.  Later  in  the  same  day,  Edward  Dudden  re- 
turned the  Oakland  runabout  and  placed  it  in  Appellant's 
garage.  Knapp,  when  sworn  as  a  witness,  testified  that 
he  had  not  purchased  the  Cole  car. 

Appellant  contends  that  the  trial  court  committed 
error  by  permitting  persons  who  had  not  seen  the  Cole 
automobile  in  question  and  had  no  personal  knowledge 
of  its  condition  to  testify  as  to  its  value.  The  witnesses 
in  question  did  not  purport  to  testify  from  their  own 
personal  knowledge,  but  were  called  as  experts,  or  per- 
sons skilled  in  the  knowledge  of  the  value  of  second  hand 
automobiles  and  had  heard  all  the  evidence  given  by 
Appellee's  witnesses  as  to  the  kind,  quality  and  condition 
of  the  car  in  question  and  based  their  expressions  of  val- 
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ue  upon  the  hypothesis  that  the  car  was  as  described  by 
such  witness.     Such 

(Page  1) 
evidence  was  competent.     The  People 
v.  Lowhone,  296  111.  391;  Schneider  v.  Manning,  121  111. 
376. 

It  is  contended  by  Appellant  that  the  court  improp- 
erly admitted  in  evidence  the  bill  of  sale  from  Mrs.  Ban- 
ner to  Appellee.  One  of  the  vital  questions  in  the  case 
was  the  ownership  of  the  Cole  car.  Appellee  claimed  to 
have  purchased  it  from  Mrs.  Bahner  and  the  bill  of  sale 
was  competent  evidence  tending  to  prove  Appellee's 
contention. 

Appellant  testified  that  at  the  time  of  the  exchange 
of  the  Cole  car  Edward  Dudden  displayed  to  him  a  certi- 
ficate from  the  Secretary  of  State  containing  the  name 
of  Edward  Dudden  and  the  license  number  which  was 
on  the  car  at  the  time  and  sought  to  testify  that  he  call- 
ed the  police  station  to  verify  the  name  and  number  on 
the  certificate.  The  law  does  not  require  the  keeping  of 
an  official  record  in  the  police  station  and  the  evidence 
sought  to  be  introduced,  could,  in  no  event,  have  been 
competent  or  binding  upon  Appellee. 

At  the  request  of  Appellee,  the  court  gave  to  the 
jury  an  instruction  as  follows:  "The  Court  instructs  the 
jury  that  while  as  a  matter  of  law  the  burden  of  proof 
is  upon  the  plaintiff,  and  it  is  for  her  to  prove  her  case 
by  a  preponderance  of  the  evidence,  still,  if  the  jury  find 
that  the  evidence  bearing  upon  the  plaintiff's  case  pre- 
ponderates in  her  favor,  although  but  slightly,  it  is  suf- 
ficient for  the  jury  to  find  the  issues  in  her  favor." 

In  Teter  v.  Spooner,  305  111.  198,  it  is  said:  "The 
use  of  the  adjectives  'slight'  and  'clear',  with  reference 
to  the  preponderance  of  the  evidence  required  to  sustain 
an  issue,  is  only  confusing  to  the  jury.  They  ought  not 
to  be  used  in  instructions  in  any  case,  *  *  *  *  The  effect 
of  the  adjectives  is  merely  to  confuse  the  jury  and  invite 
them  to  minimize  or  maximize     the  weight  of  the    evi- 
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dence  on  one  side  or  the  other.     Such  instructions  ought 
not  to  be  given." 

An  error  of  this  nature  however,  is  not  reversible 
where  the  verdict  could  not  have  been  other  than  it  was 
on  the  evidence.  Stansfield  v.  Wood,  7647. 
(Page  2) 
It  is  complained  by  Appellant  that  Appellee's  in- 
structions four,  six,  seven  and  nine  are  erroneous  in 
singling  out  certain  issues  or  items  of  evidence.  In 
Chaney  v.  Baker,  304  111.  362,  it  is  said:  "Instructions 
ought  not  to  select  one  item  of  competent  evidence  and 
inform  the  jury  that  that  item  of  itself  does  not  estab- 
lish the  case.  If  it  is  competent  evidence  it  should  be 
considered  by  the  jury,  and  if  the  jury  should  be  instru- 
cted as  to  each  item  of  evidence  that  of  itself  would  not 
prove  the  case,  the  tendency  of  such  instructions  would 
be  to  minimize  the  weight  to  be  given  to  each  particular 
item  of  evidence  so  referred  to  and  so  to  minimize  the 
weight  of  all  the  evidence." 

The  sixth  and  seventh  instruction  did  not  violate  this 
rule.  The  fourth  and  ninth  instructions  were  upon  the 
question  of  the  agency  or  authority  of  Edward  Dudden 
to  trade  or  sell  the  automobile  arising  out  of  the  rela- 
tion of  parent  and  child  and  the  son's  having  possession 
of  the  car.  While  these  two  instructions  would  infringe 
upon  the  rule,  yet  their  giving  did  not  constitute  rever- 
sible error  for  the  reason  that  they  were  not  upon  a  con- 
troverted question  in  the  case  as  Appellant  in  his  brief 
says,  that  it  was  at  no  time  claimed  that  Mrs.  Dudden 
was  bound  by  the  acts  of  Edward  Dudden  as  her  agent. 
Appellee  did  not  within  ten  days  from  the  time  of 
her  purchase  of  the  car  from  Mrs.  Bahner,  file  in  the  of- 
fice of  the  Secretary  of  State,  an  affidavit  for  certificate 
of  registration  as  required  by  law  and  Appellant  tender- 
ed to  the  court  instructions  bearing  upon  this  question 
which  the  court  properly  refused  to  give.  Appellee  by 
failing  to  apply  for  registration  within  the  prescribed 
time,  did  not  lose  her  property  rights  in  the  car  and  the 
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instructions  in     question  had     no  application  upon     any 
question  at  issue  in  the  case. 

Appellant  did  not  claim  that  Edward  Dudden  had  in 
fact  authority  to  trade  or  sell  the  car  or  that  the  rela- 
tion of  principal  and  agent  existed  between  Appellee  and 
him,  but  contended  that  her  conduct  was  such  as  to  es- 
top her  from  denying  Edward  Dudden's  right  to  dispose 
of  the  car  as  against  an  innocent  purchaser  and  offered 

(Page  3) 
instructions  upon  the  question  of  estoppel  which  were 
refused  by  the  court  and  this  is  assigned  as  error. 

Appellant  bases  this  contention  upon  the  fact  that 
at  the  time  of  the  alleged  trade,  Edward  Dudden  was  in 
the  possession  of  the  car  and  represented  himself  to  be 
the  owner  and  that  the  car  bore  license  plates  number 
382,501,  which  had  been  issued  by  the  Secretary  of  State 
to  Edward  Dudden  and  that  at  the  time  of  the  alleged 
trade,  Edward  Dudden  showed  to  Appellant  a  certificate 
from  the  Secretary  of  State  which  contained  this  num- 
ber and  the  name  of  Edward  Dudden.  There  is  a  con- 
troversy in  the  evidence  as  to  whether  or  not  an  agree- 
ment for  a  trade  was  actually  consummated  by  the  Ap- 
pellant and  Edward  Dudden  and  as  to  whether  or  not 
Dudden  represented  himself  to  be  the  owner  of  the  car. 
Dudden  testifying  that  he  told  Appellant  that  he  would 
take  the  Oakland  car  over  and  show  it  to  his  mother  and 
also  testifying  that  he  did  not  represent  himself  to  Ap- 
pellant as  being  the  owner  of  the  car.  He  testifies  that 
he  did  not  remember  whether  at  the  time  and  place  in 
question,  he  showed  Appellant  the  certificate  of  the  Sec- 
retary of  State  showing  the  license  number  382,501. 
Assuming  however,  Appellant's  evidence  to  be  true,  that 
an  agreement  for  a  trade  was  in  fact  made  and  that  Ed- 
ward Dudden  did  represent  himself  to  be  the  owner  of 
the  car,  and  that  he  did  show  Appellant  certificate  of 
registration  bearing  the  number  382,501,  such  facts  do 
not  prove  or  tend  to  prove  an  estoppel  as  against  Mrs. 
Dudden.     If  Edward  Dudden  did  show  Appellant  certi- 
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ficate  from  the  Secretary  of  State  bearing  the  number 
382,501  which  was  the  registration  number  of  his  Buick 
car,  then  that  certificate  was  required  by  law  to  show, 
and  the  presumption  is  that  it  did  show,  that  it  was  for 
a  Buick  car  and  not  for  a  Cole  car  and  it  contained  a 
factory  number  and  an  engine  number  which  was  entire- 
ly different  from  the  factory  number  and  engine  number 
on  the  Cole  car  which  was  present  at  the  time.  Appel- 
lant having  notice  from  this  certifidate  that  it  was  not 
for  the  car  for  which  he  was  proposing  to  trade,  should 
have  regarded  this  as  a  suspicious  circumstance  and 
made  an  examination  of  the  car  which  would  have  read- 
ily disclosed  the  engine  number  and  factory  number  and 
he  could  not  have  been  misled  by  the  certifi- 
(Page  4) 

cate  in 
question  in  making  the  trade.  The  evidence  shows  with- 
out contradiction  that  upon  purchasing  the  car  Appellee 
requested  her  son  to  make  an  application  to  the  Secre- 
tary of  State  for  a  license  for  the  Cole  car  as  she  herself 
was  not  able  to  read  or  write  the  English  language;  that 
her  son  was  called  out  of  town  and  remained  for  some 
time  and  the  applications  was  not  made;  that  Edward 
Dudden  drove  the  car  three  times,  one  of  which  times, 
Appellee  was  with  him;  that  Appellee  did  not  know  that 
the  Cole  car  had  upon  it  the  license  plates  in  question; 
that  on  the  8th  of  July  she  was  sick  in  bed  and  did  not 
know  anything  about  the  alleged  trade  until  the  11th  of 
July;  that  she  had  given  her  son  no  permission  to  trade 
or  sell  the  car:  that  on  the  day  she  discovered  the  Oak- 
land car  in  her  garage,  she  went  to  Appellant  and  de- 
manded her  Cole  car. 

In  Sutter  v.  Peoples  Gas  Light  Company,  284  111.  634 
with  reference  to  an  estoppel  in  pais,  it  was  said:  "Such 
an  estoppel  is  based  upon  the  prevention  of  a  fraudulent 
result  if  one  were  permitted  to  dispute  the  existence 
of  a  state  of  facts  which  he  has  induced  another  to  be- 
lieve in  and  act  upon.     Before  it  can  be  invoked  to  the 
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aid  of  the  litigant  it  must  appear  that  the  person  against 
whom  it  is  invoked  has  by  his  words  or  conduct  caused 
the  litigant  to  believe  in  the  existence  of  a  certain  state 
of  things  and  induced  him  to  act  upon  that  belief." 

In  Washington  Home  v.  City  of  Chicago,  157  111.  414 
the  court  said:  "An  estoppel  by  matter  in  pais  may  be 
defined  as  an  indisputable  admission,  arising  from  the 
circumstances,  that  the  party  claiming  the  benefit  of  it 
has,  while  acting  in  good  faith,  been  induced  by  the  vol- 
untary, intelligent  action  of  the  party  against  whom  it 
is  alleged  to  change  his  position." 

There  is  no  evidence  in  the  record  that  Appellee  by 
her  voluntary  intelligent  action  induced  Appellant  to  be- 
lieve that  Edward  Dudden  was  the  owner  of  the  Cole  car 
in  question  and  induced  Appellee  to  act  upon  that  belief. 

The  proper  use  of  an  instruction  is  to  apply  the 
rules  of  law  to  the  facts  of  the  case.  C.  P.  S.  Co.  v.  C. 
Rys.  Co.  309  111.  346;  People  v.  Black,  309  111.  354.  There 
being  nothing  in  the  facts  of  the  case  to  which  the  rules 
of  law  stated  in  the  instruc- 
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tions  on  the  subject  of  es- 
toppel could  be  applied  their  refusal  was  proper.  Find- 
ing no  reversible  error  in  the  record  the  judgment  of  the 
Circuit  Court  is  affirmed. 

(Page  6) 
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General  No.  7679.  Agenda  No.  76. 

October  Term,  A.  D.  1923. 

V.  E.  Meeker,  Appellee. 

2  3  9  T 

Harry  Gross,  Appellant. 

Appeal    from   the   County   Court   of   Clark   County. 

Heard,  P.  J. 

This  is  an  appeal  from  an  order  of  the  County  Court 
adjudging  the  right  of  property  in  one  gasoline  filling 
station,  the  tank,  pump  and  attachments  therewith,  one 
air  station  and  compression  tank  and  electric  motor  and 
all  attachments  thereto  belonging,  to  be  in  Appellee,  V. 
E.  Meeker  and  adjudging  costs  against  Appellant,  Harry 
Gross. 

The  abstract  shows  that  the  parties  appeared  before 
the  County  Court  and  submitted  the  case  to  the  Court 
without  a  jury  upon  an  agreed  statement  of  facts,  which 
showed  that  on  the  16th  day  of  October,  1922,  Appellant 
leased  certain  premises  to  Harry  Redman  and  Doit  Mc- 
Millian  for  a  period  of  two  years  beginning  on  the  first 
day  of  November,  1922  and  ending  on  the  31st  of  Octo- 
ber, 1924,  for  the  sum  of  $2400.00  payable  on  the  first 
day  of  every  month  in  payments  of  $100   in  advance; 
that  to  secure  such  payments  Redman  and  McMillian  ex- 
ecuted a  promissory  note  for  the  sum     of  $600  and     a 
chattel   mortgage     upon     the  property     in  controversy 
which  they  on  that  day  purchased  from  Appellees;  that 
the  rent  was  paid  by  the  lessees  as  provided  in  said  lease 
until  July  1,  1923;  that  in  July,  1923,  a  demand,  which 
in  the  statement  of  facts  is  called,  "a  demand  of  five 
days  notice  for  rent  of  premises"  was  given  by  Appellee 
to  the  lessees,  the  terms  of  which  notice  are  not  shown 
by  the  abstract;  that  a  distress  warrant  was  issued  by 
Appellee  and  the  property  in  controversy  was  distrained 
for  the  payment  of  the  rent  for  the  montlh  of  July,  1923; 
that  a  judgment  in  the  Circuit  Court  of  Clark  County 
was  taken  by  Appellant  against  the  lessees  for  the  sum 
of  $1649.27  and  costs  on  the  tenth  of  July,  1923,  on  which 


judgment  an  execution  was  issued  by  the  clerk  of  the 
Circuit  Court  and  by  him  given  to  the  sheriff  of  said 
County;  that  on  the  morning  of  July  10,  1923,  Appellee 
took  possession  of  the  property  under  the  terms  of  the 
chattel  mortgage  and  that  sub 
(Page  1) 

sequently  on  the  same 
day  the  same  property  was  levied  upon  by  the  sheriff  un- 
der the  execution  issued  out  of  the  Circuit  Court;  that 
notice  of  sale  was  given  by  Appellee  and  a  sale  thereof 
was  made  after  the  levy  of  the  execution  by  the  sheriff: 
that  the  sheriff  of  Clark  County  under  the  levy  which 
he  made  on  the  property  in  dispute  sold  the  same  on  the 
26th  day  of  July,  1923;  that  since  the  first  day  of  August, 
1923,  Appellee  has  been  in  possession  of  the  premises 
leased  by  him  to  Redman  and  McMillian. 

Appellant  in  his  argument  in  this  court  says,  "The 
question  involved  in  this  case  is  whether  or  not  the  claim- 
ant, V.  E.  Meeker,  being  termed  the  plaintiff  in  this 
case,  has  a  right  to  dispossess  the  tenants;  and  after 
having  collected  all  the  rentals  which  are  due  after  said 
dispossessment,  then  and  in  that  case  whether  or  not  he 
can  foreclose  a  purported  chattel  mortgage  which  evi- 
dently is  controlled  by  a  supplemental  agreement." 

Many  authorities  are  cited  upon  the  question  of 
eviction  and  much  argument  is  made  by  both  parties  upon 
statements  of  facts  not  contained  in  the  agreed  state- 
ment of  facts  in  the  case. 

At  the  time  when  Appellee  took  possession  of  the 
property  in  question,  the  lessees  were  in  default  in  their 
payment  of  rent  which  the  chattel  mortgage  was  given 
to  secure  in  the  sum  of  $100  and  Appellee  had  a  lien 
thereon  by  virtue  of  a  chattel  mortgage  superior  to  the 
lien  of  Appellant's  judgment.  Appellee  had  a  right  to 
take  possession  of  the  property  for  the  purpose  of  the 
enforcement  of  his  said  lien  to  the  extent  at  least  of 


$100  and  costs  and  sell  the  same  under  the  provisions  of 
the  chattel  mortgage.  Appellant  therefore,  had  no  right 
to  dispossess  him  of  said  property  and  the  County  Court 
did  not  err  in  finding  the  right  of  property  to  be  in  Ap- 
pellee. 

The  judgment  is  affirmed. 

(Page  2) 


General  No.  7681.  Agenda  No.  49 

October  Term,  A.  D.  1923. 

G.  H.  Posi,  Appellee. 

vs. 

Harvey  C.  Miller  and  Mrs.  M.  J.  Miller,  Appellants. 

Appeal  from  Macon. 
Heard,  P.  J. 

In  the  January  23,  1923  term  of  the  Macon  County 
Circuit  Court,  Appellee  procured  a  judgment  by  con- 
fession against  Appellants  for  the  sum  of  $590.72.  Sub- 
sequently Appellants  appeared  in  court  and  moved  the 
court  to  open  up  said  judgment,  stay  the  execution  is- 
sued thereon  and  asked  leave  to  plead  the  merits  of  the 
case.  The  court  granted  the  motion,  stayed  temporar- 
ily the  execution  and  granted  Appellants  leave  to  file 
pleas  to  the  merits  of  the  case. 

Appellants  filed  a  plea  of  the  general  issue  and  two 
special  pleas,  to  which  special  pleas  a  demurrer  was  sus- 
tained. Thereafter,  by  leave  of  the  court,  Appellants 
filed  two  additional  pleas  to  which  additional  pleas,  a  de- 
murrer was  also  sustained.  Appellants  elected  to  stand 
by  their  pleas,  withdrawing  their  plea  of  the  same  issue. 
The  court  thereupon  entered  its  order  that  the  original 
judgment  in  favor  of  Appellee  and  against  Appellants, 
entered  on  January  10,  1923,  stand  in  full  force  and  ef- 
fect as  of  the  time  of  its  rendition,  from  which  judgment 
and  order  an  appeal  has  been  perfected  to  this  court. 
The  only  question  involved  upon  this  appeal,  is  whether 
or  not,  the  additional  pleas  filed  by  Appellants  state  any 
defense  to  the  action. 

These  pleas  allege  among  other  things,  that  the  said 
note  was  transferred  by  indorsement  by  the  Standard 
Manufacturing  Company,  the  payee  therein,  to  Appellee 
after  the  maturity  of  said  note;  that  one  C.  B.  Swift, 
acting  as  agent  and  salesman  for  the  Standard  Manufact- 
ing  Company  took  from  Appellants  a  written  order  for 
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a  lighting  system;  that  the  order  provided  for  the  giv- 
ing of  a  note  for  "$515.00,  six  months  at  7%  interest  to 
be  renewed;"  that  at  the  same  time  there  was  indorsed 
on  the  back  of  said  order  "Permission  granted  to  use 
this  light  plant  12  months  to  test  its  merits  before  pay- 
ing for  same.  It  is  also  understood  that  C.  B.  Swift, 
salesman  for  the  Standard  Manufacturing  Company, 
will  close  enough  sales  in  this  vicinity  within  12  months 
to  enable  the  purchaser  to  pay  for  this  light  plant  by 
helping 

(Page  1) 
sell  other  light  plants,  provided  said  purch- 
aser will  fully  cooperate  and  help  secure  enough  good 
prospects  ready  to  close.  On  all  such  sales  a  credit  will 
be  given  on  this  contract  at  the  rate  of  $45.00  for  each 
sale."  Which  said  indorsement  was  signed  by  the  said 
C.  B.  Swift  as  salesman  for  the  said  Standard  Manufact- 
uring Company;  that  the  said  Standard  Manufacturing 
Company  did  by  letter  ratify  the  said  indorsement  made 
by  their  said  agent;  that  this  said  agent  of  said  Stand- 
ard Manufacturing  Company  has  failed  and  neglected  to 
close  enough  sales  in  the  vicinity  of  Appellants  residence 
to  enable  Appellants  to  pay  for  said  lighting  plant  that 
they  were  to  receive  from  sales  and  that  said  agent 
failed  to  close  any  sales  and  did  not  attempt  to  close 
any  sales  or  request  Appellants  to  help  secure  other  pros- 
pects of  sales  at  other  times,  although  Appellants  have 
at  all  times  been  ready  and  willing  to  help  sell  other 
lighting  plants;  that  the  note  in  this  suit  was  given  at 
the  same  time  as  the  giving  of  the  said  order  for  the 
said  lighting  plant  and  the  making  of  the  said  indorse- 
ment thereon  that  the  said  note,  the  said  order  and  the 
endorsement  thereon  taken  together  constitute  one  con- 
tract or  agreement;  that  said  note  was  not  renewed  by 
said  Standard  Manufacturing  Company  but  was  assigned 
to  Appellee  who  proceeded  to  take  judgment  thereon. 

A  demurrer  to  a  plea  admits  all  the  ultimate  facts 
alleged  in  said  plea  to  be  true  and  if  such  facts  const:- 
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tute  a  defense,  the  demurrer  should  be  overruled. 

The  note  in  question  having  been  assigned  after  its 
maturity,  any  defense  which  Appellants  might  have  had 
against  the  Standard  Manufacturing  Company  will  be 
available  to  them  as  against  Appellee. 

Where  two  or  more  instruments  are  executed  at 
one  time  as  the  evidence  of  one  transaction  they  will  be 
read  and  construed  together  as  one  instrument  inarriv- 
ing  at  the  intention  of  the  party.  (111.  Match  Co.  •/.  Ry. 
Co.  250  111.  400.) 

Construing  the  three  instruments  in  question  to- 
gether while  the  note  provided  that  judgment  thereon 
might  be  entered  at  any  time  thereafter,  it  was  not  the 
intention  of  the  parties  that  that  phrase  should  govern 
over  the  inconsistent  phrase  to  the  effect  that  the  note 
was  to  be  renewed  or  over  the  express  agreement  that 
Appellants  should  have  the  right  to  use  the  lighting 
plant  12  months  to  test  its  merits  before  paying  for  the 
same. 

(Page  2) 

We  are  therefore,  of  the  opinion  that  this  suit  was 
prematurely  brought  and  that  the  facts  set  up  in  the 
pleas  constitute  a  defense. 

We  are  also  of  the  opinion  that  when  these  three 
instruments  are  construed  together  that  it  was  the  in- 
tion  of  the  parties  that  the  Standard  Manufacturing 
Company,  the  payee  of  the  note  through  its  agents, 
should  close  enough  sales  in  the  vicinity  within  12  mon- 
ths to  enable  the  purchaser  to  pay  for  the  lighting  plant 
and  that  it  was  not  the  intention  of  the  parties  that  the 
note  in  question  should  be  paid  in  any  other  manner. 
Appellee  having  contracted  with  Appellants  to  close  en- 
ough sales  in  the  vicinity  within  12  months  to  enable 
Appellants  to  pay  for  the  lighting  plant  and  having  fail- 
ed to  do  so,  their  breach  of  this  contract  was  a  good  and 
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sufficient  defense  to  the  note  while  it  was  in  the  hands 
of  the  Standard  Manufacturing  Company  and  Appellee 
having  become  its  purchaser  after  maturity  this  defense 
is  likewise  good  as  against  him.  The  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  said  pleas. 
(Page  3) 
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General  No.  7684.  Agenda  No.  5: 

October  Term,  A.  D.  1923. 

John  H.  Sullivan,  As  Administrator  of  the  estate  of 

Nina  R.  Quirk,  deceased,  Appellee. 

vs. 

Areola  State  Bank  of  Areola,  Illinois,  a  corporation, 

T.  E.  Lyons,  et  al,  Appellants. 


Appeal   from   Douglas. 


Heard,  P.  J. 
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Nina  R.  Quirk  died  intestate  in  the  city  of  Areola 
on  the  30th  day  of  December,  1920.  She  left  surviving 
her,  John  S.  Quirk,  her  husband,  and  two  minor  sons. 
At  the  time  of  her  death  she  was  the  owner  of  two  dia- 
mond rings  and  she  had  on  deposit  in  the  Areola  State 
Bank,  in  her  name,  the  sum  of  $275.50.  Her  account  at 
the  bank  had  shown  this  same  balance  for  several  years 
past,  notwithstanding  the  fact  that  in  1920  she  had  drawn 
checks  in  her  name  on  the  bank  in  the  sum  of  $2356.61, 
which  were  not  charged  against  her  account  but  were 
charged  against  John  S.  Quirk,  her  husband,  who  had 
embezzled  funds  of  the  bank  in  an  amount  to  exceed 
$100,000. 

Shortly  after  his  wife's  death,  John  S.  Quirk  took 
the  two  diamond  rings  to  the  Areola  State  Bank  and 
placed  them  in  a  vault.  In  May  1921  the  bank  failed 
and  shortly  thereafter,  the  officers  of  the  bank  took 
possession  of  the  two  diamond  rings  which  were  in  the 
vault  of  the  bank  and  sold  one  of  these  rings  for  $500.00; 
and  this  sum  of  $500.00  together  with  the  $275.50  on  de- 
posit in  Mrs.  Quirk's  name,  were  used  by  the  bank  to 
partially  square  up  the  loss  occasioned  by  Quirk's  defal- 
cation. The  officers  of  the  bank  went  to  the  farm  of 
John  S.  Quirk  and  took  charge  of  a  cow,  which  the  evi- 
dence shows  belonged  to  him  and  sold  the  same  for 
$35.00,  which  sum  was  also  credited  to  Quirk's  account. 
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The  second  ring  was  no1  disposed  of  by  the  bank  and  was 
in  its  possession  at  the  time  of  the  hearing  of  the  case. 
In  September  1921,  Appellee  was  appointed  administra- 
tor of  the  estate  of  Nina  R.  Quirk,  deceased  and  there- 
after made  demand  upon  the  President  of  the  bank  to 
turn  over  to  him  the  rings,  cow  and  the  bank  balance, 
which  demand  was  refused. 

Appellee  thereupon  caused  a  citation  to  be  issued 
out  of  the  County  Court  of  Douglas  County  under  the 
provisions  of  sections  81  and  82  of  the  Administration 
Act  against  the  State  Bank  of  Areola, 
(Page  1) 

T.  E.  Lyons  as 
President  of  the  bank  and  T.  E.  Lyons,  individually,  al- 
leging that  the  Areola  State  Bank  had  in  its  possession, 
goods,  chattels,  money  and  other  effects  belonging  to 
the  estate  of  Nina  R.  Quirk,  deceased. 

A  hearing  was  had  in  the  County  Court  and  an  or- 
der entered  therein  and  an  appeal  taken  to  the  Circuit 
Court  where  after  hearing,  the  court  entered  an  order 
finding  that  the  bank  was  entitled  to  retain  and  keep 
said  sum  of  $275.50  and  ordering  that  the  Areola  State 
Bank  pay  Appellee  the  sum  of  $500.00  obtained  by  the 
bank  from  the  sale  of  the  diamond  ring;  that  the  bank 
deliver  to  Appellee  said  other  diamond  ring  and  that  it 
pay  the  costs  of  the  proceeding,  from  which  order  an 
appeal  has  been  perfected  to  this  Court. 

It  is  the  contention  of  Appellants  as  to  the  two  dia- 
mond rings,  that  they  did  not  come  into  the  hands  of  the 
bank  until  after  the  death  of  Nina  R.  Quirk  and  that  there- 
fore, they  could  not  be  reached  by  a  proceeding  had  un- 
der Sections  81  and  82  of  the  Administration  Act. 

We  cannot  agree  with  the  contention  of  Appellant 
that  the  statute  refers  only  to  property  which  came  to 
the  hands  of  the  persons  charged  before  the  death  of 
the  deceased  person.     To  place  such  a  construction  up- 


on  it,  would  render  it  almost  nugatory  as  in  every  case 
a  person  having  possession  of  property  and  effects  of  a 
deceased  person,  who  is  threatened  with  a  citation, 
would  only  have  to  turn  them  over  to  a  third  person  in 
order  to  defeat  the  proceeding. 

In  Blair  v.  Sennott  134  111.  78  in  construing  these 
sections  in  question  it  was  said:  "In  our  opinion  this 
does  not  mean  merely  goods,  chattels,  moneys,  etc., 
placed  in  the  hands  of  the  party  charged  by  the  deceased 
in  his  lifetime,  but  we  think  it  includes  also  goods,  chat- 
tels, moneys,  etc.,  which  belong  to  the  estate  of  the  de- 
ceased, and  which  have  come  into  the  hands  of  the  party 
charged  since  the  death  of  the  deceased.  The  language 
contemplates  present  ownership,  and  since  a  dead  man 
can  own  nothing,  'belonging  to  any  deceased  person' 
can  only  mean  'belonging  to  the  estate  of  any  deceased 
person.'  " 

We  are  of  the  opinion  that  the  Couit  did  not  err  in 
ordering  the  return  of  the  one  diamond  ring  and  the 
proceeds  of  the  conversion  of  the  other. 
(Page  2) 
Cross  error  is  assigned  by  Appellee  that  the  Court 
did  not  order  the  payment  of  the  bank  balance,  $275.50. 
Deceased  while  having  on  deposit  in  the  bank  only 
$275.50  had  drawn,  during  the  last  year  preceeding  her 
death,  sums  aggregating  many  times  the  amount  of 
such  deposit  and  it  was  not  error  for  the  court  to  refuse 
to  order  the  bank  to  pay  the  amount  of  such  deposit  to 
the  administrator.  There  is  no  evidence  in  the  record 
that  the  cow  ever  belonged  to  the  deceased. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
(Page  3) 


General  No,  7688  Agenda  No.  55 

October  Term,  A.  D.  1923. 

Fredericka  Lohnes,  Administratrix  of  the  estate  of 

Henry  Lohnes*  deceased,  Appellee 

vs. 

St.  Louis,  Springfield  and  Peoria  Railroad,  Appellant 

Appeal  from  Tazewell. 
Heard,  P.  J. 

March  8th,  1920,  Henry  Lohnes,  deceased."  while 
driving  a  one  horse  wagon  loaded  with  coal  on  Kerfoot 
Street  in  East  Peoria  at  the  intersection  of  said  street 
with  the  Interurban  Line  of  Appellant,  was  struck  and 
killed  by  an  electric  interurban  car  owned  and  operated 
by  Appellant  and  this  suit  was  brought  by  Appellee  un- 
der the  statute  to  recover  for  damages  thereby  caused 
to  the  widow  and  nearest  of  kin  of  said  deceased. 

There  were  three  counts  in  the  declaration.  The 
first  count,  charges  general  negligence.  The  first  addi- 
tional count  is  very  similar  to  the  original  count  except 
that  it  avers  that  the  defendant  permitted  weeds,  shrub- 
bery, brush  and  young  trees  to  ptow  on  the  south  side 
of  its  right  of  way  from  Kerfoot  Station  westward  and 
that  thereby  the  view  of  the  defendant's  tracks  and  de- 
fendant's cars  moving  westward  was  obstructed  and 
charges  as  negligence  their  permitting  of  the  weeds, 
shrubbery,  brush  and  young  trees  to  grow  on  the  south 
side  of  its  tracks;  also  charges  general  negligence  in  op- 
erating the  electric  car  and  that  it  ran  at  a  high  and 
negligent  rate  of  speed.  The  second  additional  count  is 
identical  with  the  first  additional  count  except  that  it 
charges  in  addition  thereto  general  negligence  in  operT 
ating  the  car,  excessive  speed  and  that  no  warning  was 
given  of  the  approach  of  the  train.  Each  of  said  counts 
avers  the  exercise  of  due  care  on  the  part  of  deceased. 

There  was  a  trial  before  a  jury.  At  the  close  of 
plaintiff's  testimony  the  Appellant  tendered  an  instruct- 
ion to  instruct  the  jury  to  find  the  issues  for  the  defen- 
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dant;  which  instruction  the  trial  judge  refused  to  give. 
This  instruction  was  again  submitted  at  the 
(Page  1) 

end  of  all  the 
testimony,  and  was  again  refused  by  the  trial  judge. 

The  following  special  interrogatory  was  submitted 
to  the  jury:  "Was  Henry  Lohnes,  while  approaching  and 
going  upon  the  track  of  the  defendant,  in  the  exercise  of 
due  care  and  caution  for  his  own  safety?"  The  jury 
answered  the  special  interrogatory  in  the  affirmative 
and  found  a  general  verdict  for  the  Appellee  in  the  sum 
of  thirty-three  hundred  dollars  thereon  this  appeal  was 
prayed  for  and  allowed. 

It  is  contended  by  Appellant  that  the  Court  erred  in 
refusing  at  the  close  of  Appellee's  testimony  to  instruct 
the  jury  to  find  the  issues  for  the  defendant  and  that  the 
evidence  entirely  fails  to  show  that  at  and  just  prior  to 
the  time  of  the  accident,  deceased  was  in  the  exercise 
of  due  care  for  his  own  safety.  A  railroad  crossing  is  a 
well  known  place  of  danger.  A  person  who  sues  to  re- 
cover for  the  death  of  a  person  killed  in  attempting  to 
cross  the  same,  must  show  affirmatively  that  the  person 
killed,  at  and  just  prior  to  the  time  of  the  accident,  was 
in  the  exercise  of  due  care  for  his  own  safety.  He  can- 
not rely  upon  the  instinct  of  self-preservation  but  must 
show  that  the  deceased  did  some  act,  from  which  the 
jury  might  infer  that  he  was  exercising  some  care  for 
his  own  safety.  If  some  one  act  from  which  such  infer- 
ence might  be  drawn,  be  shown  by  the  evidence,  then  it 
is  a  question  of  fact  for  the  jury  to  say  whether  or  not 
the  deceased  did  exercise  ordinary  care  for  his  own 
safety. 

In  the  present  cast,  at  the  close  of  Appellee's  case 
the  evidence  did  not  show  affirmatively  any  one  act, 
which  tended  to  prove  that  at  and  just  prior  to  the  ac- 
cident, deceased  exercised  ordinary  care  for  his  own  saf- 
ety, but  on  the  contrary,  the  only  two  eye  witnesses 
whose  evidence  was  introduced  by  Appellee;     testified 
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that  deceased  drove  right  ahead  on  to  the  crossing  in 
front  of  the  train  and  testified  to  a  state  of  facts,  from 
which  the  inference  would  be  that  deceased  was  guilty 
of  contributory  negligence,  rather  than  he  was  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety. 

Appellant  however,  did  not  elect  to  stand  by  his 
motion  to  instruct  the  jury  at  the  close  of  Appellee's 
evidence  but  introduced  evidence  in  its  own  behalf  and 
introduced  the  testimony  of  witnesses  who  testified  that 
as  deceased  approached  the  track  at  the 
(Page  2) 

time  and  place  in 
question,  he  stopped  his  horse  and  then  whipped  it  up. 
Thereby  the  error  in  refusing  the  instruction  at  the  close 
of  Appellees  evidence  was  waived.  Ferrero  v.  K.  of  S. 
309  111.  476.  Under  this  state  of  facts,  it  was  a  question 
of  fact  for  the  jury  to  determine  and  they  having  answer- 
ed the  special  interrogatory  that  deceased  was  in  the  ex- 
ercise of  due  care  and  caution  for  his  own  safety  while 
approaching  and  going  upon  the  track  of  Appellant,  we 
would  not  be  justified  in  setting  aside  that  finding,  un- 
less we  found  from  an  examination  of  all  the  facts  and 
circumstances  in  evidence  in  the  case,  that  the  verdict  of 
the  jury  was  so  manifestly  against  the  weight  of  the  evi- 
dence as  to  indicate  that  it  was  the  result  of  prejudice  or 
a  misconception  of  the  nature  of  the  case.  Upon  this 
question,  we  do  not  deem  it  necessary  to  pass  at  the 
present  time. 

It(  is  strongly  contended  by  Appellant  that  the  Court 
erred  in  admitting  evidence  of  a  so  called  plat  of  the  lo- 
cation where  the  accident  occurred  made  by  the  witness 
Zimmerman.  This  so  called  plat,  is  not  drawn  to  scale 
and  attempts  to  locate  the  brush  and  willows  on  the 
south  side  of  Appellant's  track.  There  is  no  claim  or 
pretense  that  it  correctly  protrays  the  situation.  While 
the  accident  occurred  March  8th  when  there  was  no 
foliage,  brush  or  willows,  they  are  on  this  plat  portrayed 
as  a  black  impenetrable  mass.     It  is  claimed  however, 


by  Appellee  that  this  specific  objection  was  not  made  in 
the  trial  court  and  the  only  objection  there  being  that  it 
was  incompetent,  irrelevant  and  immaterial,  this  point 
cannot  be  raised  here.  Appellee's  contention  is  not  ten- 
able. The  plat  was  not  correct  but  was  misleading  and 
therefore  it  was  incompetent. 

For  the  purposes  of  laying  a  foundation  for  the  in- 
troduction of  some  photographs  of  the  location  of  the 
accident  taken  on  March  13th,  1920,  Appellee  introduced 
evidence  tending  to  show  that  the  conditions  there  were 
the  same  on  the  13th  of  March  as  they  were  at  the  time 
of  the  accident.  In  rebuttal  Appellee  called  witnesses 
who  testified  that  certain  brush  and  willows  were  cut 
down  by  employees  of  Appellant  and  removed  between 
the  8th  of  March  and  the  13th  of  March.  Thereupon 
Appellant  called  a  witness  Boshel  and  offered  to  prove 
by  him  that  he  was  the  section  foreman  who  had  charge 
of  all  work  of  that  kind  in  that  locality  during  the  entire 
year  1920;  that  none  of  the  brush  and  willows  were  re- 
moved from  the  place  in  question  from 
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the  time  of  the 
accident  until  the  5th  of  April  and  that  they  were  re- 
moved at  that  time.  But  the  testimony  of  the  witness 
to  that  effect  and  his  time  book  were  excluded  by  the 
trial  court  upon  the  theory  that  it  was  not  proper  surre- 
buttal. 

The  author  of  Jones  on  Evidence,  Volume  3,  Section 
809',  says: 

"Rebutting  evidence  means  not  merely  evidence 
which  contradicts  those  of  the  party  who  began,  but  evi- 
dence in  denial  of  some  affirmative  fact  which  the  ans- 
wering party  has  endeavored  to  prove.  The  trial  judge 
is  to  determine  what  is  evidence  in  rebuttal,  and  it  lies 
within  his  discretion  to  receive  or  exclude  such  testi- 
mony. The  practice  should  not  be  encouraged  of  allow- 
ing either  party,  after  resting  his  case,  to  amend  and 
add  to  his  proof,  unless  by  repeated  experiments  he  con- 


forms  to  the  view  of  the  Court." 

Underhill  on  Evidence.  Section  374,  p.  551,  lays 
down  the  following  doctrine: 

"What  evidence  shall  be  received  in  rebuttal  is,  as 
we  have  seen,  largely  discretionary  with  the  Court.  If 
the  evidence  which  is  offered  is  such  that  a  party  should 
have  properly  introduced  it  in  making  out  his  original 
cause  of  action  or  his  defense,  it  is  not  error  for  the 
Court  to  reject  it  if  he  seeks  to  introduce  it  under  the 
guise  of  rebutting  evidence." 

It  is  the  settled  rule  of  practice  in  this  state  that 
when  a  plaintiff  holding  the  affirmative  of  the  issue  has 
given  all  the  evidence  he  proposes  to  offer  in  support  of 
the  issue  ,the  defendant  shall  then  introduce  all  proof 
in  contradiction  of  the  proof  adduced  by  the  plaintiff  and 
establishing  matters  of  defense  and  the  plaintiff  may 
then  rebut  affirmative  evidence  introduced  by  the  de- 
fendant. If  new  and  affirmative  matter  is  introduced 
in  the  rebuttal,  then  defendant  may  meet  and  overcome 
it,  but  that  is  the  extent  of  defendant's  right  in  surre- 
buttal,  and  what  evidence  may  be  introduced  in  the  sur- 
rebuttal  is  generally  a  matter  in  the  discretion  of  the 
court. 

In  the  present  case,  Appellee  shows  that  the  condi- 
tions on  March  13th,  when  the  photographs  in  question 
were  taken,  were  not  the  same  as  at  the  time  of  the  ac- 
cident, introduced  new  and 
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affirmative  testimony  to  the 
effect  that  the  greater  portion  of  the  weeds  and  brush 
near  the  location  in  question,  had  been  cut.  This  was 
new  and  affirmative  matter.  If  it  was  untrue,  as  Appel- 
lant attempted  to  prove  by  the  witness  Boshel  and  the 
time  book,  then  Appellant  in  his  defense  in  chief  had  no 
reason  to  anticipate  it  and  at  that  stage  of  the  case  tes- 
timony on  Appellant's  part  that  the  weeds  and  willows 
were  cut  on  the  9th  of  April,  1920,  would  have  been  in- 
competent, irrelevant  and  immaterial. 


While  the  admission  of  evidence  in  surrebuttal  in 
generally  in  the  discretion  of  the  court,  yet  that  discret- 
ion is  not  an  arbitrary  one  and  where  new  and  affirm- 
ative testimony  is  introduced  by  the  plaintiff  in  rebut- 
tal, the  defendant  has  a  right  specifically  to  contradict 
such  new  and  affirmative  testimony  and  in  this  case  Ap- 
pellee having  introduced  evidence  that  the  brush  and 
willows  at  the  place  in  question  were  cut  down  between 
the  8th  and  the  13th  of  March,  1920,  Appellant  had  a 
right  to  specifically  contradict  such  testimony  and  to 
show  that  such  weeds  or  that  such  brush  and  willows 
were  in  fact  cut  down  on  the  9th  of  April,  1920. 

The  questions  as  to  whether  or  not  Appellant  was 
liable  in  damages  for  the  death  of  deceased,  was  an  ex- 
ceedingly close  one  under  the  evidence  in  this  case.  It 
was  therefore,  necessary  that  the  rulings  of  the  court  in 
the  matters  of  admission  of  evidence  and  the  giving  of 
instructions  should  be  strictly  accurate. 

In  Newell  v.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.,  261 
111.  511,  it  is  said:  "Where  a  railroad  train  and  a  person 
traveling  on  the  highway  each  approaches  a  railroad 
crossing  at  the  same  time,  it  is  not  the  duty  of  the  com- 
pany to  stop  its  train,  but  it  is  the  duty  of  the  traveler, 
in  obedience  to  the  known  custom  of  the  country  ,to 
stop  and  not  attempt  to  pass  in  front  of  the  advancing 
train." 

In  Toledo,  W.  &  W.  Ry.  Co.  v.  Jones,  76  III.  316,  it  is 
said:  "It  is  further  complained  that  Appellant's  first 
instruction  was  modified  to  their  injury.  As  asked,  it 
was  as  follows:  'The  court  instructs  the  jury  that  it  was 
not  the  duty  of  the  engineer  in  charge  of  the  locomotive 
on  nearing  the  road  crossing,  to  stop  his  train  for  the 
purpose  of  avoiding  a  collision  with  the  wagon  and  team 
he  saw  approaching  the  crossing,  though  by  applying 
the  brakes  he  could  do  so  in  time  to  avoid  the  collision; 
but  it  was  the  duty 
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of  the  person  in  charge  of  the 
team,  in  obedience  to  the  known  custom  of  the  country, 
to  stop  his  team  and  not  attempt  to  pass  in  front  of  the 
advancing  train.'  This  instruction  states  the  law,  and  is 
in  conformity  with  the  rulings  of  this  court  in  St.  Louis, 
A.  &  T.  H.  R.  Co.  v.  Manly,  58  111.  300  and  Chicago  &  A. 
R.  Co,  v.  Jacobs,  63  111  178." 

In  the  present  case,  Appellant  to  present  this  phase 
of  the  law  to  the  jury,  requested  the  Court  to  give  an 
instruction  which  is  identical  in  language  with  the  instru- 
ction requested  in  the  instruction  above  quoted,  with  the 
substitution  of  the  words  "motorman"  for  "engineer"; 
"electric  car"  for  "locomotive";  "car"  for  "train;" 
"horse"  for  "team";  "Henry  Lohnes"  for  "the  person  in 
charge  of  the  team."  This  instruction  the  Court  modi- 
fied^ so  as  to  render  it  entirely  unintelligible.  The  in- 
struction as  requested,  stated  the  law  and  should  have 
been  given  to  the  jury  without  modifications. 

For  the  errors  above  indicated,  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded. 
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General  No.  7623.  Agenda  No.  6. 

October  Term,  A.  D.  1923. 

Lizzie   Farrow,   Defendant   in   Error. 

vs. 

The    Eldred    Drainage    and    Levee    District, 

Plaintiff  in  Error. 

Error  to  Greene,      ^v    Q  C% 

Niehaus,  J. 

In  this  case  the  defendant  in  error,  Lizzie  Farrow, 
brought  suit  in  the  circuit  court  of  Greene  county, 
against  the  plaintiff  in  error,  The  Eldred  Drainage  and 
Levee  District,  to  recover  damages  alleged  to  have  been 
sustained  by  her,  to  crops  growing  on  her  land  during 
the  years  1916,  1917,  1918  and  1919,  by  the  overflow  of 
waters  from  a  ditch  constructed  by  the  plaintiff  in  error, 
as  part  of  the  drainage  and  levee  work  of  the  district, 
and  to  carry  out  the  purpose  for  which  the  district  was 
organized.  The  declaration  avers,  that  the  plaintiff  in 
error,  which  had  been  legally  organized  as  a  drainage 
and  levee  district,  dug  and  opened  the  ditch  and  con- 
structed a  levee  north  and  south  immediately  west  of 
the  land  of  the  defendant  in  error;  that  in  constructing 
the  ditch  and  levee,  plaintiff  in  error,  negligently  caused 
the  dirt  taken  from  the  ditch  to  be  thrown  on  the  west 
side  of  the  ditch,  and  thus  formed  a  levee;  and  thereby 
left  the  land  of  the  defendant  in  error,  unprotected 
from  the  over  flowing  waters  of  the  ditch;  also,  that  the 
plaintiff  in  error  wrongfully  diverted  the  natural  water 
course  of  Hurricane  and  Bushnell  Creeks,  so  as  to  cause 
them  to  flow  through  the  ditch  referred  to;  and  that  it 
negligently  failed  to  dig  the  ditch  of  sufficient  size  and 
capacity  to  carry  off  the  waters  from  these  creeks  and 
the  surface  water  draining  into  the  same;  also,  that  the 
defendant  negligently  allowed  the  ditch  to  fill  up,  and 


omitted  to  dredge  it  out,  so  as  to  keep  it  in  condition  to 
carry  off  the  water  from  the  creeks  mentioned,  and  the 
surface  water  draining  into  the  same;  that  in  conse- 
quence of  these  acts  of  negligence  on  the  part  of  the 
plaintiff  in  error,  the  waters  in  the  ditch  overflowed  on 
to  plaintiff's  land 
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during  the  years  mentioned,  and 
caused  damage  to  her  crops.  There  was  a  trial  by  jury; 
and  a  verdict  and  judgment  for  $575.00  in  favor  of  the 
defendant  in  error.  A  Writ  of  Error  is  prosecuted  to 
reverse  the  judgment. 

It  is  insisted  by  the  plaintiff  in  error,  that  the  proof 
does  not  show,  that  the  defendant  in  error  was  the  own- 
er of  the  crops  that  were  damaged,  but  tended  to  show, 
that  the  crops  were  owned  by  her  husband.  The  de- 
fendant in  error  owned  the  land  upon  which  the  crops 
were  raised,  and  her  husband  looked  after  and  managed 
the  work  of  putting  in  the  crops,  and  the  harvesting,  and 
disposing  of  them  in  the  same  manner  as  if  they  were 
his  own,  with  the  consent  and  acquiesence  of  his  wife. 
It  may  be  said  concerning  this  contention  that  the  part 
which  the  husband  takes  in  the  cultivation  and  manage- 
ment of  his  wife's  land,  with  her  knowledge,  acquiesence 
and  consent,  natural  to  the  marriage  state,  does  not  de- 
prive the  wife  of  her  right  of  property  in  the  crops. 
Where  a  husband  and  wife  live  together  on  the  wife's 
farm,  and  he  contributes  personal  labor  and  manages 
the  farm  in  such  a  way  as  is  consistent  with  the  common 
interests  of  both,  and  the  proper  enjoyment  of  the  pro- 
perty, it  does  not  convert  the  products  of  the  farm  into 
property  of  the  husband.  Ludd  v.  Barnes  79  111.  437; 
Primmer  v.  Clabaugh  78  111.  94;  Alsdurf  v.  Williams  196 
111.  244. 

It  is  also  urged  by  the  plaintiff  in  error  as  a  ground 
for  the  reversal  of  the  judgment,  that  the  work  ot  the 


drainage  district  was  lawful,  and  authorized  by  the  sta- 
tute, and  was  permanent  in  its  character;  that  under 
these  circumstances  if  injury  results  to  the  land  owner, 
it  must  be  regarded  as  injury  to  the  market  value  of  the 
land;  and  that  where  there  is  injury  to  the  market  val- 
ue, the  measure  of  damages  which  applies,  is  the  differ- 
ence between  the  fair  cash  market  value  of  the  land  be- 
fore the  construction  of  the  work  of  the  district,  and  its 
market  value  after  the  injury  has  resulted.  We  are  of 
opinion,  that  questions  arising  from  a  permanent  and 
lawful  construction  resulting  in  injury,  are  not  involved 
in  this  case.  The  declaration  avers  in  reference  to  the 
negligence  upon  which  the 
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right  for  recovery  is 
based  that  the  plaintiff  in  error  diverted  the  waters  of 
two  natural  water  courses  into  a  ditch,  which  it  con- 
structed in  connection  with  its  drainage  levee  work,  a- 
long  the  land  of  the  defendant  in  error,  and  that  it  fail- 
to  dig  the  ditch  deep' enough,  or  wide  enough,  to  carry 
the  waters  of  the  creeks,  to  prevent  overflow  on  the 
land  of  defendant  in  error;  also  that  it  did  not  properly 
maintain  this  ditch,  by  negligently  failing  to  dredge  it, 
and  thereby  prevent  its  filling  up.  The  jury  were  war- 
ranted in  reaching  the  conclusion  from  the  evidence  that 
these  averments  of  negligence  were  sustained  by  the  evi- 
dence; and  the  evidence  justified  the  conclusion  that  the 
defendant  in  erorr  was  the  owner  of  the  crops  which 
were  damaged.  We  find  no  reversible  error  in  the  ad- 
mission or  exclusion  of  evidence  on  the  trial;  nor  in  the 
giving  of,  or  the  refusal  to  give,  instructions.  The  judg- 
ment is  therefore  affirmed. 
Affirmed. 
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The  People  of  The  State  of  Illinois,  Defendant  in  Error; 
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A.  Ma  ton 

Error  to  County  Court  Christian  County. 

Niehaus,  J. 

In  this  case  an  Information  containing  two  counts 
was  filed  by  the  States  Attorney  of  Christian  county 
against  the  plaintiff  in  error  Arthur  Maton,  alleging  vio- 
lations of  the  Prohibition  Act.  The  first  count  in  the 
Information  alleges  that  the  plaintiff  in  error  "did  un- 
lawfully have  intoxicating  liquor  in  his  possession;"  and 
in  the  second  count  it  is  alleged  that  he  "did  unlawfully 
have  in  his  possession  intoxicating  liquor  intended  for 
the  use  in  violating  the  provisions  of  the  Prohibition 
Act  of  the  State  of  Illinois."  A  motion  by  the  Defend- 
ant to  quash  the  Information  and  each  count  thereof 
was  denied;  a  motion  for  bill  of  particulars  was  also  de- 
nied. Afterwards  the  Defendant  pleaded  not  guilty 
and  a  trial  of  the  case  resulted  in  a  verdict  by  the  jury 
finding  plaintiff  in  error  guilty  as  charged  in  the  first 
and  second  counts  of  the  Information.  The  motion  by 
plaintiff  in  error  for  a  new  trial  was  denied;  also  a  mo- 
tion in  arrest  of  the  judgment;  and  the  court  thereupon 
sentenced  plaintiff  in  error  to  be  punished  by  imprison- 
ment in  the  county  jail  for  sixty  days,  and  assessed  a 
fine  of  $150.00  under  each  count.  Also  that  the  jail  sen- 
tence imposed'  under  each  count  run  concurrently,  and 
that  the  plaintiff  in  error  be  committed  until  the  fines 
and  costs  were  paid.  This  writ  of  error  is  prosecuted 
to  reverse  the  judgment. 

Error  is  assigned  on  the  ruling  of  the  court  denying 
the  motion  to  quash  the  Information.  The  first  count 
of  the  Information  which  charges  merely  the  possession 


of  intoxicating  liquors  by  'he  plaintiff  in  error,  is  clearly 
insufficient  as  a  charge  of  an  offense  against  the  Prohi- 
bition  Act.     Under   the      Prohibition      Act,   the     mere 
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possession  of  liquors  is  not  necessarily  unlawful,  but  it 
is  the  possession  of  liquors  by  a  person  not  legally  per- 
mitted under  the  Act  to  possess  liquor;  and  it  is  in  that 
case  that  the  possession  of  liquors  shall  be  considered 
prima  facie  evidence,  that  such  liquors  are  kept  for  the 
purpose  of  being  sold  bartered  exchanged  given  away 
furnished  or  otherwise  disposed  of  in  violation  of  the 
provisions  of  the  Act.  The  Act  expressly  provides, 
that  'it  shall  not  be  unlawful  to  possess  liquors  in  one's 
private  dwelling  while  the  same  is  occupied  by  a  person 
as  his  dwelling  only,  provided  such  liquors  were  lawfully 
acquired  and  are  for  use  only  for  the  personal  consump- 
tion of  the  owner  thereof,  and  his  family,  residing  in 
such  dwelling,  and  of  his  bona  fide  guests  when  enter- 
tained by  him  therein.'  Section  40  Prohibition  Act 
Chapter  43  Cahill  Revised  Statutes;  People  v.  Peisz  226 
111.  App.  363;  Street  v.  Lincoln  Safe  Deposit  Co.  254  U. 
S.  88;  Hilt  v.  U.  S.  279  Federal  422;  10  A.  L.  R.  1548. 
The  use  of  the  word  unlawfully  in  connection  with  the 
allegation  of  possession  does  not  have  the  effect  of  mak- 
ing the  count  legally  sufficient,  inasmuch  as  the  use  of 
this  word  represents  merely  the  conclusion  of  the  plead- 
er, and  does  not  state  any  fact  from  which  the  inference 
of  unlawfulness  would  arise.  It  does  not  mean  any- 
thing more  than  to  say  that  the  possession  was  contrary 
to  the  form  of  the  statute.  "Where  the  statute  creates 
an  offense,  indictments  should  contain  proper  and  suf- 
ficient averments  to  show  a  violation  of  the  law."  Can- 
nady  v.  People  17  111.  158.  The  charge  in  the  second 
count  which  alleges,  that  the  plaintiff  in  error  unlaw- 
fully had  in  his  possession  intoxicating  liquors  intended 
for  the  use  in  violating  the  provisions  of  the  Prohibition 


Act  is  also  insufficient  because  it  does  not  specify  what 
provision  of  the  Prohibition  Act  was  violated  thereby, 
that  is  to  say,  whether  the  plaintiff  in  error  intended  to 
sell,  barter,  transport,  or  furnish  such  liquor  for  bever- 
age purposes.  The  object  of  the  Act  is  to  make  the  use 
of  the  liquor  for  beverage  purposes  illegal,  and  a  punish- 
able offense.  An  averment,  that  the  plaintiff  in  error 
intended  to  use  the  liquor  to  violate  the  provisions  of 
the  Prohibition 
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Act,  some  of  which  make  the  use  of 
liquor,  when  used  for  non-beverage  purposes,  as  for  in- 
stance', when  used  for  medicinal  or  sacramental  purposes, 
lawful,  involves  merely  the  conclusion  of  the  pleader, 
drawn  from  a  fact  or  facts  which  are  not  stated,  but 
which  the  pleader  regards  as  a  violation  of  the  Act.  It 
is  elementary,  that  facts  which  are  essential  elements  to 
constitute  an  offense  should  be  stated.  This  count  is 
therefore  also  legally  insufficient  to  constitute  a  charge 
of  violation  of  the  Prohibition  Act.  For  the  reasons 
stated,  the  motion  to  quash  the  Information  should  have 
been  sustained;  and  the  judgment  and  sentence  is  there- 
fore reversed,  and  the  cause  remanded,  with  directions 
to  sustain  the  motion  to  quash  the  Information. 
Reversed  and  remanded  with  directions. 
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General  No.  7627.  Agenda  No.  10. 

October  Term,  A.  D.  1923. 

The  People  of  the  State  of  Illinois,  Defendant  in  Error. 

vs. 

Paul  Tokoly,  Plaintiff  in  Error. 


Writ  of  Error  to  County  Court  Christian  Co 
Niehaus,  J. 

In  this  case  the  plaintiff  in  error  Paul  Tokoly  was 
convicted  for  violation  of  the  Prohibition  Act,  charged 
in  the  second  count  of  an  indictment,  (containing  two 
counts)  upon  a  trial  had  in  the  county  court  of  Christ- 
ian county.  The  indictment  having  been  certified  by  the 
order  of  the  circuit  court  to  the  county  court.  The 
plaintiff  in  error  was  acquitted  of  the  charge  contained 
in  the  first  count.  The  count  upon  which  the  conviction 
is  based  charges,  that  the  plaintiff  in  error,  "did  unlaw- 
fully have  intoxicating  liquor  in  his  possession  contrary 
to  the  form  of  the  statute,  etc." 

The  plaintiff  in  error  prior  to  his  arraignment  and 
trial,  made  a  motion  to  quash  the  indictment,  which  was 
denied;  and  after  the  trial,  and  the  verdict  of  guilty,  he 
made  a  motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment; both  motions  were  denied.  He  was  thereupon 
sentenced  to  imprisonement  in  the  county  jail  for  sixty 
days,  and  to  pay  a  fine  of  $200.00,  and  costs  of  suit;  and 
to  stand  committed  in  the  county  jail  until  the  fine  and 
costs  were  paid.  A  writ  of  error  is  prosecuted  to  review 
the  judgment. 

The  principal  ground  urged  for  reversal  of  the  judg- 
ment is  that  the  count  upon  which  the  plaintiff  in  error 
was  convicted  is  legally  insufficient  as  a  charge  for  the 
violation  of  the  Prohibition  Act;  and  that  it  does  not 
charge  the  commission  of  an  offense.  The  questions 
raised  concerning  this  count  upon  which  the  conviction  is 
based  are  exactly  the  same  as  those  considered  and  de- 
cided in  the  case  of  People  etc.  v.  Arthur  Maton,  (Gen- 
eral No.  7626)  in  which  an  opinion  has  been  filed  at  the 
present  term;  and  for  the  reasons  set  forth  in  the  opin- 
ion in  that  case,  the  judgment  is  reversed. 
Reversed. 
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John  W.  Grein,  Jr.,  Christine  C.  Grein,  Carl  A.  Hurst,  B. 
L.  Kirk,  Trustee,  George  J.  Hurst,  John  Grein,  Dan- 
iel Morrissey,  John  C.  Somers,  Will  A.  Coolley, 
D.  C.   Dobbins   and   A.  0.   Plowman, 
Plaintiffs  in  Error. 

Writ  of  Error  to  Champaign. 

Niehaus,  J. 

In  this  case  a  writ  of  error  is  prosecuted  by  John  W. 
Grein,  Jr.,  Christian  C.  Grein,  Carl  A.  Hurst,  B.  L.  Kirk, 
Trustee,  George  A.  Hurst,  John  Grein,  Daniel  Morrissey, 
John  C.  Somers,  Will  A.  Coolley,  D.  C.  Dobbins  and  A. 
0.  Plowman,  Plaintiffs  in  Error,  to  reverse  a  decree  of 
the  circuit  court  of  Champaign  county  rendered  in  a 
foreclosure  proceeding,  based  upon  a  trust  deed  securing 
an  indebtedness  of  $2fift4rPT.  No  question  is  raised 
about  the  correctness  of  the  finding  concerning  the 
amount  of  the  indebtedness;  but  as  a  ground  for  rever- 
sal of  the  decree,  it  is  urged  that  under  the  provisions 
of  the  trust  deed,  the  complainants  in  the  foreclosure 
proceeding  had  no  right  to  the  allowance  of  a  solicitor's 
fee  in  the  sum  of  $800.00;  nor  to  the  allowance  of  $87.75 
paid  for  insurance  on  the  premises  included  in  the  trust 
deed;  nor  the  $5.00  allowed  for  bringing  the  abstract  of 
title  down  to  date;  nor  the  $10.00  paid  by  the  complain- 
ants for  the  bond  of  the  receiver  appointed  in  the  case. 
Concerning  the  allowance  of  the  foregoing  items,  the 
trust  deed  contains  the  following  provisions,  in  refer- 
ence to  what  may  be  allowed  as  a  part  of  the  mortgage 
debts,  and  paid  out  of  the  proceeds  of  a  foreclosure  sale 


of  the  premises:  "The  costs  of  such  suit,  all  costs  of 
advertising,  sale  and  conveyance,  including  the  reason- 
able attorney's  fees  and  commissions  *  *  *  *  and  a 
reasonable  attorney  and  solicitor's  fee,  and  also  all  other 
expenses  of  this  trust,  including  all  monies  advanced  for 
insurance,  taxes  and  other  liens  or  assessments,  with  in- 
terest thereon  at  seven  percent  per  annum."  The  fact 
that  $800.00  is  a  reasonable  and  the  usual  and  custom- 
ary fee  for  the  necessary  services  of  the  solicitors  in  a 
foreclosure  proceeding  of  this  kind  is  not  contested-  but 
it  is  contended 

(Page  1) 
that  the  evidence  shows,  that  the  com- 
plainants in  the  proceeding  made  a  contract  with  their 
solicitors,  by  which  the  solicitors  were  to  receive  but  $350.- 
00  for  their  services;  and  therefore  that  the  allowance 
for  solicitor's  fees  should  not  have  exceeded  that  amount. 
We  are  unable  to  draw  this  conclusion  from  the  evidence; 
while  the  evidence  does  show,  that  the  complainant 
Jane  A.  Craig  paid  her  solicitors  the  sum  of  $350.00,  it 
also  appears,  that  this  was  a  retainer  fee,  and  that  she 
was  to  pay  them  no  more  on  that  account;  but  that  the 
understanding  as  to  solicitor's  fees  was  clearly  to  the 
effect,  that  they  should  receive  the  reasonable  fee  for 
their  services,  which  the  trust  deed  provided  for.  Con- 
cerning the  item  for  insurance  premium,  we  think  it 
sufficiently  appears  from  the  evidence,  that  it  was  nec- 
essary to  expend  this  amount  of  money  to  keep  the  pre- 
mises insured  for  the  protection  of  the  lien  of  the  trust 
deed,  as  required  by  the  provisions  of  the  trust  deed, 
and  was  therefore  properly  allowed.  The  other  two 
items  were  allowed  as  coming  within  the  provisions  of 
the  trust  deed  relating  to  all  other  expenses  of  the 
trust.  The  first  item  for  $5.00  was  expended  by  the 
complainants  in  bringing  the  abstract  of  title  down  to 
date.     While  there  might  be  some  doubt  about  the  legal 


propriety  of  the -allowance,  if  it  were  for  the  cost  of 
making  an  abstract  of  title  of  the  premises  in  question, 
a  somewhat  different  question  is  presented  by  the  allow- 
ance of  this  item.  Here  the  abstract  had  already  been 
made;  and  this  expenditure  was  merely  to  bring-  it  down 
to  the  date  of  the  foreclosure  proceedings,  and  decree, 
for  the  information  of  the  purchaser  or  purchasers  at 
the  foreclosure  sale.  It  can  hardly  be  doubted,  that  the 
expenditure  to  complete  the  abstract  for  the  purpose 
indicated,  might  have  a  very  beneficial  effect  in  en- 
couraging bidding  for  the  property  by  persons  who  per- 
haps would  not  bid  without  being  satisfied  as  to  the  con- 
dition of  the  title  of  the  mortgaged  property  as  affected 
by  the  foreclosure  proceeding.  The  expenditure  was 
trifling  in  amount,  and  should  be  regarded  as  coming 
fairly  and  reasonably  within  the  clause  of  the  trust  deed 
referred  to  regarding  the  expenses  of  the  trust.  The 
other  item  of  $10.00,  which  was  paid  by  the  complain- 
ants, 

(Page  2) 
as  a  premium  for  the  bond  of  the  receiver  in 
the  case,  is  obviously  an  expense  directly  incurred  in  the 
prosecution  of  the  suit.  For  the  reasons  stated,  the  ex- 
ceptions to  the  allowance  of  the  items  referred  to,  were 
properly  overruled.  The  decree  is  affirmed. 
Affirmed. 

(Page  3) 
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October  Term,  A.  D.  1923. 

The  People  of  the  State  of  Illinois,  Defendant  in  Erro« 

vs. 

Chester  MeDaniel,  Plaintiff  in  Error 

Error  to  the  Circuit  Court  of  Edgar  County. 

Shurtleff,  J. 

Plaintiff  in  error  on  November  17,  1922,  was  indict- 
ed by  the  Grand  Juiy  of  Edgar  County  for  selling  intox- 
icating liquors  and  in  the  month  of  February,  1923,  he 
was  tried  and  found  guilty  upon  two  counts    of  the  in- 
dictment.    Judgment  of  conviction  was  entered  and  thex 
court  sentenced  plaintiff  in  error  to  pay  a  fine  of  iwo    \ 
hundred  dollars  upon  the  first  count,  and  to  pay  a  fine  of       j       S 
twojiundred  dollars  and  be     committed  to  the     county 
jail  for  a  period  of  sixty  days  upon  the  .second  count.     It      I 
was  further  the  order  of  the  court  that  the  defendant  J 
stand  committed  until  the  fine  and  costs  were  paid.^-^ 
On  June  6,  1923,  after  plaintiff  in  error  had  been  in 
jail  under  this  commitment  for  over  sixty  days  and  in 
fact  had  served  112  days,  he  filed  a  petition  in  the  Cir- 
cuit Court  of  Edgar  County,     praying  a     release  under 
Chapter  38,   Section  766,  page  689  of  Smith's  Revised 
Statutes  of  Illinois.     In  said  petition  plaintiff  in  error  set 
forth  the  facts  as  recited,  and  further  presented  that  he 
had  absolutely  no  money  or  property  out  of  which  the 
said  fine  of  four  hundred  dollars  and  costs  could  be  paid; 
that  all  of  the  property  of  the  petitioner,  which  he  had. 
consisted  of  an  automobile  of  the  value  of  twenty-five 
dollars  and  the  clothes  he  wore. 
(Page  1) 
There  was  a  hearing  upon  the  petition  and  from  the 
testimony  adduced  by  plaintiff  in  error,  it  appears,  with- 
out contradiction,  that  about  two  or  three  years  prior  to 
his  conviction,  plaintiff  in  error's  father  had  given  him 
one  thousand  dollars  and  that  it  had  been  loaned  out, 
the  notes  made  payable  to  plaintiff  in  error.     Sometimes 
the  business  of  loaning  this  money  had  been  attended  to 
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by  the  father  and  sometimes  by  the  son.  The  money 
had  been  paid  in  two  or  three  months  prior  to  the  con- 
viction and  at  the  time  of  plaintiff  in  error's  conviction, 
the  money  was  on  deposit  in  plaintiff  in  error's  name  in 
the  Citizens  National  Bank.  After  Plaintiff  in  error 
was  committed  to  the  county  jail,  he  gave  his  father  a 
check  for  this  one  thousand  dollars,  except  about  five 
dollars  which  he  says  he  deducted  out,  with  which  to  pay 
some  bills  and  plaintiff  in  error  testifies  that  these 
funds  are  now  in  his  father's  hands  and  that  he,  plain- 
tiff in  error,  is  only  to  have  the  interest  on  this  money, 
and  is  to  have  no  part  of  the  principal.  It  is  sufficient 
to  say  that  these  moneys  were  in  the  bank  deposited  in 
plaintiff  in  error's  name,  at  the  time  of  said  conviction, 
and  that  the  notes  or  securities  into  which  said  moneys 
have  been  transferred  are  now  in  plaintiff  in  error's 
name  and  that  no  other  person  is  making  any  claim  to 
said  funds  or  to  any  part  of  the  same.  Furthermore, 
plaintiff  in  error  made  a  deduction  out  of  the  principal 
of  these  funds,  and  used  a  part  of  them  to  pay  his  bills, 
which  is  inconsistent  with  the  arrangement  testified  to 
by  plaintiff  in  error.  Plaintiff  in  error  must  be  charged 
with  having  funds  in  addition  to  the  automobile  and 
clothes,  at  the  time  this  petition  was  filed,  to  the  amount 
of  $995. 

(Page  2) 

Section  766,  Chapter  38,  Revised  Statutes,  supra, 
provides: 

"Whenever  it  shall  be  made  satisfactorily  to  appear 
to  the  court,  after  all  legal  means  have  been  exhausted, 
that  any  person  who  is  confined  in  jail  for  any  fine  or 
costs  of  prosecution,  for  any  criminal  offense,  hath  no 
estate  wherewith  to  pay  such  fine  and  costs  or  costs 
only,  it  shali  be  the  duty  of  the  said  court  to  discharge 
such  person  from  further  imprisonment  for  such  fine 
and  costs,  "  etc. 

In  this  case  it  was  not  made  to  appear,  satisfactori- 
ly or  otherwise,  that  the  petitioner  had  no  estate,  out 
of  which  said  fine  and  costs  could  be  paid,  but  it  was 
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conclusively  shown  that  the  petitioner  did  have  estate 
and  funds  ample  and  sufficient  to  pay  the  said  fine  and 
costs  and  the  court  committed  no  error  in  overruling  the 
petitioner's  petition. 

A  motion  is  made  in  this  case  by  the  defendant  in 
error  to  dismiss  the  writ  of  error  and  the  record  sub- 
mitted showing  that  on  June  3,  1923,  after  the  entry  of 
the  orders  in  this  cause,  a  check  executed  by  John  Mc- 
Daniel  was  given  to  the  clerk  of  the  Edgar  County  Cir- 
cuit Court  for  four  hundred  thirty-six  dollars  and  fifteen 
cents,  with  the  following  endorsement  (on  front  of 
check):  "Paid  by  John  McDaniel  under  protest  for 
Chester  McDaniel,  fine  and  costs  in  full  in  People  vs. 
Chester  McDaniel,"  and  (on  back  of  check):  "This 
check  is  executed  by  John  McDaniel  to  pay  the  fine  and 
costs  in  full  in  the  case  of  People  vs.  Chester  McDaniel. 
No  right  of  appeal  or  to  sue  out  a  writ  of  error  are 
waived  by  execution  of  this  check."  This  check  was 
cashed  by  the  clerk  and  disposed  of  by  him  as  all  fines, 
fees  and  forfeitures  are  by  said  official  disposed  of. 
Just  what  authority  third  parties  may  acquire  in  and  to 
rights  to  appeal  and  writs  of  error,  by  endorsements 
and  reservations  upon  checks,  cashed  by  the  clerk,  is  not 
made  plain  and  we  shall  not  extend  this 

(Page  3) 

opinion  to  dis- 
cuss. The  motion  may  present  sufficient  ground  to  dis- 
miss the  writ  of  error.  However,  the  ground,  in  the  re- 
cord, for  affirming  the  judgment  of  the  lower  courts  are 
so  ample  and  cogent,  and  so  specifically  accentuated  by 
the  matters  brought  to  us  by  the  motion  to  dismiss,  that 
the  judgment  of  the  lower  court  will  be  affirmed. 
Judgment  affirmed. 

(Page  4) 
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October  Term,  A.  D.  1923. 

Delia  Roe,  Appellee 

vs. 

Sarah  E.  Roe,  William  R.  Roe,  Appellants 

Appeal  from  the  Circuit  Court  of  Edgar  C 

Shurtleff,  J. 
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This  is  a  suit  brought  by  Delia  Roe,  appellee,  wife  of 
Fred  Roe,  against  the  appellants,  Sarah  E.  Roe  and  Will- 
iam R.  Roe,  parents  of  Fred  Roe,  for  damages  to  the 
plaintiff  as  a  result  of  the  alleged  alienation  of  the  affect- 
ions of  Fred  Roe  by  the  appellants. 

The  declaration  consists  of  four  counts.  The  first 
two  counts  charging  merely  an  assault;  third  and  fourth 
counts  charging  that  the  defendants  by  acts  of  miscon- 
duct and  by  persuasion  alienated  the  affections  of  Fred 
Roe  from  the  plaintiff.  The  facts  of  the  case  are  as  fol- 
lows: 

About  a  year  and  a  half  prior  to  the  marriage  of  the 
appellee  and  Fred  Roe,  which  occurred  on  the  first  of  No- 
vember, 1919,  the  two  families  through  the  acquaintances 
of  Fred  and  Delia  Roe  became  acquainted  and  the  chil- 
dren of  the  appellee's  family,  who  lived  near  Areola,  Ill- 
inois, and  the  children  of  the  appellants  family,  who  liv- 
ed near  Chrisman,  Illinois,  visited  backward  and  forward 
and  visits  were  exchanged     by  the  appellants  and    the 

(Page  1) 
parents  of  the  appellee,  and  in  the  summer  of  1919,  piior 
to  the  marriage,  the  two  families,  including  the  appe'lee 
and  her  prospective  husband,  Fred  Roe,  took  a  motor 
trip  through  the  East,  visiting  Niagara  Falls  and  other 
points  of  interest. 

There  seems  to  have  never  been  any  friction  between 
these  two  families  prior  to  the  marriage.  Shortly  be- 
fore the  marriage  on  two  or  three  occasions,  the  question 
of  the  marriage  of  Delia  and  Fred  Roe  was  dis:us3ed  by 
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the  parents,  Mr.  and  Mrs.  Roe  and  Mr.  and  Mrs.  Seiben. 
The  question  of  religion  was  discussed,  the  Seiben  fam- 
ily being  Catholics  and  the  Roe  family  being  Protestants, 
and  so  far  as  the  Roe  family  was  concerned,  there  was 
never  any  objection  on  that  ground  to  the  marriage,  and 
no  opposition  voiced  by  the  parents  of  Fred  Roe  for  any 
other  reason. 

There  were  present  at  the  wedding  the  brother  and 
sister  of  Fred  Roe,  and  brother  and  sister  of  Delia  Roe, 
appel  es.  Immediately  after  the  marriage,  the  bride  and 
the  groom  went  to  Chicago  and  returned  Sunday  night 
following,  arriving  at  the  home  of  appellants  in  Chrisman 
early  Monday  morning,  the  maniage  having  o:cured  on 
Saturday  before. 

Monday  following  the  return  of  the  young  people 
from  Chicago,  they  went  to  the  old  Roe  homes' ea\  which 
was  to  be  their  home,  with  the  sister  and  brother  of 
Delia  Roe,  who  had  come  over  to  Chrisman,  and  the  bro- 
ther and  sister  and  mother  of  Fred  Roe  and  the  day  was 
spent,  together  with  a  part  of  the  next  day,  in  washing 
windows  and  wood  work  and  arranging  the  house  for  the 
new  married  couple.  It  was  msde  a  social  affair  as  well 
as  assistance  to  the  young  people  and  everybody  was  hap- 
py and  aiding  in  starting  the  bride  and  groom  on  their 
marriage  journey. 

(Page  2) 

Previous  to  the  marriage,  the  appellants  had  purchas- 
ed of  Horace  Link  and  Company  of  Paris,  Illinois,  about 
one  thousand  dollars  worth  of  furniture,  paying  therefor, 
after  the  discount  for  cash,  nine  hundred  fifty  dollars. 
They  placed  their  furniture  in  the  house  above  mention- 
ed and  had  left  a  considerable  number  of  household  art- 
icles and  ninety  chickens  at  the  farm  for  them  to  use,  the 
appellants  having  moved  from  this  place  to  Chrisman  and 
turning  their  homestead  over  to  the  young  married 
couple  for  their  home.  William  R.  Roe,  appellant,  owned 
all  of  the  horses,  farm  implements  and  stock  on  the  farm 
except  three  horses  he  had  given  his  son,  and  Fred,  his 


son,  was  to  use  the  same  and  farm  the  land  for  one-third 
of  the  crop,  William  Roe  retaining  part  of  the  house,  this 
arrangement  having  been  entered  into  prior  to  the  mar- 
riage. A  few  days  after  the  marriage  and  going  to  house 
keeping  as  aforesaid,  the  appellant,  Sarah  Roe,  and  dau- 
ghter, Mrs.  Nettie  Manning,  went  with  the  appellee  to 
Danville,  Illinois,  about  thirty  miles  distant  and  purchas- 
ed some  articles  and  gave  to  the  appellee. 

About  the  first  of  December,     1919,  and     about  a 
month  after  the  manage,  Mrs.  Seiben,  mother  of  the  ap- 
pellee, and  her  daughter  were  over  to  Chrisman  visiting 
the  appeelle  and  her  husband,  Fred  Roe.     On  Sunday  af- 
ternoon they  drove  to  Chrisman  to  the  home  of  the  ap- 
pellants.    There  was  a  quarrel  or  dispute  arose  at  that 
time  over  Mis.  Seiben,  mo  her  of  the  appelee,  objecting  to 
her  son-in-law,  Fred  Roe,  assisting  Everett  Roe  and  o'.her 
members  of  the  Roe  family  in  work  on  their  own  land, 
and  she  complained  quite  a  bit  about  the  appellants  hav- 
ing asked  Fred  Roe  to  assist  in  some  work. 
(Page  3) 
From  the  evidence  submitted,  it  appears  that  from 
this  time  on  the  differences  between  these  families  in- 
creased and  were  accentuated  by  criminations  testified  to 
by  appelee's  witnesses  and  by  recriminations     testified 
to  by  the  appellants.     The  appellants  frequency  visited 
the  farm  where  appellee  resided  with  her  husband,  and 
there  is  evidence  that  Sarah  Roe,  at  various  times,  called 
the  appellee  a  "black  Catholic"  and  a'so  the  appellants 
testified  that  appellee  ca'led     Sarah  Roe  an  "oM    black 
Methodist,"  and  other  epithets  were  indulged  in  by  each 
toward  the  other,  according  to  the  testimony,  but  each 
party  denied  making  the  statements  so  charged  to  her. 
In  June,  1920,  while  the  appellants  were  at  the  farm, 
and  Fred  Roe,  with  others,  was  cultivating  co:n,  an  alter- 
cation took  place  between  appellant  Sarah  Roe  and  the 
appellee,  at  which  time,  there  is  testimony  tending  to 
show,  Sarah  Roe  assaulted  the  appellee,  and  upon  Fred 
Roe  staiting  to  interfere  in  behalf  of  his  wifej  the  tes- 


timony  tends  to  show  that  the  appellant;  William  Roe;  re- 
strained him  or  told  his  son  not  to  interfere,  but  let  them 
fight  it  out.  Growing  out  of  this  on  the  19th  day  of 
June,  the  appellants  gave  a  bond  in  the  sum  of  five  thou- 
sand dollars,  in  favor  of  Fred  Roe  and  appellee,  said  bond 
reciting  that  said  Sarah  Roe  had  broken  into  the  dwelling 
home,  on  said  farm,  without  the  consent  and  against  the 
will  of  said  Fred  Roe,  and  that  the  said  Sarah  Roe  had 
struck  and  threatened  to  beat  beyond  recognition  the  said 
appellee,  and  to  otherwise  hurt  and  injure  her  and  that 
the  said  appellant,  William  Roe,  had  stood  by  and  wit- 
nessed the  acts  of  his  said  wife  and  had  aided  and  abet- 
ted her  in  the  same,  and    had  also  threatened  to    hurt, 
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harm  and  injure  both  the  said  Fred  Roe  and  appellee. 
The  condition  of  the  bond  was  that  the  said  appellants 
should  not  commit  a  breach  of  the  peace  and  that  the  ap- 
pellant, Sarah  Roe,  should  not  go  into  the  said  house  or 
upon  the  said  farm,  and  that  the  appellant,  Wil'nm  Roe, 
should  not  go  upon  said  farm,  except  in  the  direct  and 
peaceable  way  of  looking  after  the  said  farm,  while  the 
said  Fred  Roe  and  appellee  were  occupying  the  same  as 
tenants.  After  this  Sarah  Rce  did  not  go  to  the  farm. 
There  is  testimony  that  appsl'ee  soon  after  the  marriage, 
insisted  upon  appellants  giving  her  husband,  Fred  Roe,  a 
deed  to  the  farm.  There  is  further  testimony  by  a 
number  of  the  women  in  the  neighborhood  that  appellee 
had  stated  to  them,  about  threshing  time,  that  "if  her. 
husband  did  not  move  to  town,  she  would  leave  him;" 
"that  she  would  not  live  upon  a  farm;"  and  appellee  tes- 
tifies to  statements  made  by  appellants  and  especially  by 
the  father,  that  "she  (appellee)  would  have  to  leave  the 
farm;  Fred  was  going  to  stay,"  and  that  "she  (appellee) 
could  go  to  hell." 

During  all  of  these  controversies,  of  which  there 
were  many,  the  husband,  Fred  Roe,  took  the  part  of  his 
wife,  appellee,  and  so  far  as  the  evidence  shows  was  loyal 


to  her  and  became  estranged  from  his  parents. 

In  the  fall  of  1920  appellee  and  her  husband  com- 
menced to  sell  off  their  furniture  and  deposit  the  money 
in  the  bank,  some  deposits  being  made  in  their  joint 
names  and  some  of  the  moneys  being  deposited  in  the 
name  of  appellee.  On  the  27th  day  of  December,  1920, 
appellant,  William  R.  Roe,  served  a  notice  upon  his  son, 
Fred  Roe,  to  vacate  and  abandon  the  farm  upon  March  1, 
1921,  and  in  the  latter  part  of  February,  1921,  appellee 
and 
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her  husband  had  a  sale  to  dispone  of  their  property, 
preparatory  to  moving  off  from  the  farm.  At  Christmas 
in  1920  Fred  Roe  purchased  for  appellee  a  wrist  watch 
costing  twenty-one  dollars.  Up  to  the  first  of  March, 
1921,  the  relationship  between  appellee  and  her  husband 
had  always  been  agreeable  and  affeclionate. 

Appellee,  prior  to  the  time  that  she  left  her  home  in 
Chrisman,  drew  out  of  the  bank  at  Ridgefarm,  II  inois, 
the  balance  of  the  money  derived  from  the  sale  of  their 
goods,  which  had  been  deposited  in  their  joint  name,  and 
deposited  it  at  another  bank  in  Ridgefarm  to  her  own 
personal  account  and  then  drew  a  draft  and  transferred 
the  money  to  a  Mattoon  bank,  which  was  near  her  home, 
Areola,  Illinois. 

Appellee  left  her  home  in  Chrisman  the  first  of 
March,  1921,  taking  her  belongings.  A  few  days  before 
leaving,  her  father  and  sister  came  over  from  Areola  and 
went  out  to  the  home  of  Fred  and  Delia  Roe.  During 
the  last  days  that  Delia  Roe  and  Fred  Roe  lived  together 
in  Chrisman,  her  father  and  sister  were  at  their  home. 

There  was  a  meeting  held  at  the  Central  Hotel  in 
Paris,  Illinois,  at  which  meeting  a  lawyer  by  the  name  of 
Figenbaum,  of  Mattoon,  Illinois,  was  present  at  the  solic- 
itation of  Mr.  Seiben,  father  of  Delia  Roe.  On  that  oc- 
casion a  conference  was  held,  lasting  practically  all  after- 
noon. 

During  the  last  days  of  their  living  together  they 


went  to  Mattcon  and  Decatur,  Illinois,  to  secure  a  place  to 
work  and  live,  and  on  the  day  that  appellee  left  Chrisman, 
Mr.  Seiben,  her  father,  took  her  to  the  train  in  Chrisman, 
and  her  husband,  Fred,  went  along  and  after  they  were 
on  the  train,  Fred  kissed 
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his  wife  and  told  her  he  would 
be  over  to  Areola  the  following  Wednesday,  this  occur- 
ring on  Monday,  and  he  went  over  on  that  day. 

Appellee  and  Fred  Roe,  up  to  the  time  and  inc'uding 
the  night  before  she  went  to  Areola,  occupied  the  same 
bed  and  lived  and  cohabited  as  husband  and  wife,  and  so 
far  as  any  outward  appearance  was  concerned,  there  was 
no  break  in  their  affections.  From  this  time  on  appel- 
lee and  her  husband  do  not  appear  to  have  lived  and  co- 
habited together  as  husband  and  wife,  though  after  the 
first  trial  of  this  case  in  the  spring  of  1922,  Fred  Roe  vis- 
ited his  wife  at  her  father's  home  in  Areola.  Neither 
does  the  evidence  indicate  that  Fred  Roe  has  had  any 
communication  or  relationship  with  his  parents,  appel- 
lants, since  the  separation  in  1921.  There  are  many 
other  facts  and  circumstances  of  testimony,  produced  in 
the  record,  but  we  have  only  covered  a  general  outline 
of  the  case. 

There  was  a  trial  by  jury  and  a  verdict  and  judgment 
in  favor  of  appellee  for  forty-five  hundred  dollars,  and 
appellants  have  brought  the  record  to  this  court  for  re- 
view. 

Appel'ants  contend  that  contradictory  instructions 
were  given  in  this  case,  which  should  reverse  the  judg- 
ment. The  Court  irstructed  the  jury,  in  behalf  of  appel- 
lee, that  if  they  found  from  a  preponderance  of  the  evi- 
dence that  the  affections  of  Fred  Roe  for  plaintiff  were 
destroyed  and  that  the  acts  and  conduct  of  the  defen- 
dants together,  or  either  of  them  alone,  was  the  control- 
ling cause  which  destroyed  such  affections,  and  without 
such  conduct  such  affections  would  not  have  been  alien- 
ated, then  plaintiff    would  be    entitled  to  recover,    etc. 


Another  instruction  was  given  for  appellee,  enbodying 
the  same  principle,  but  inform- 
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ing  the  jury  that  the  con- 
duct of  the  defendants  need  not  be  the  sole  cause,  pro- 
vided that  such  conduct  was  the  controlling  cause.  Ap- 
pellants insist  that  these  instructions  ignore  the  relation- 
ship between  appellants  and  Fred  Roe,  and  ignore  the 
question  of  good  faith  on  the  part  of  appellants  and  con- 
stituted error.  The  Couit  below  gave  an  instruction  for 
appellants,  fully  covering  the  relation  of  parent  and  child 
and  informed  the  jury,  that  the  appellants  had  a  lawful 
right  to  advise,  if  they  did  so  honestly  and  in  good  faith 
and  that  on  the  question  of  alienation  of  the  plaintiff's 
husband's  affections,  the  rule  of  law  with  respect  to  the 
rights  of  parents  is  different  to  the  rule  of  law  with  res- 
pect to  the  right's  of  stiangeis  that,  "Parents  have  a 
legal  right  to  advise  their  children  with  respect  to  their 
domestic  matters,  if  they  do  so  in  good  faith  and  for  the 
purpose  of  aiding  and  advising  their  children  in  ways  that 
are  proper  and  consistent  with  the  children's  welfare." 

In  Hilling  v.  Huling,  32  111.  App.  519,  similar  instruct- 
ions were  given,  and  the  Court  held  that  the  instructions 
as  a  whole  were  inconsistent  and  contradictory  and  re- 
versed the  case,  but  the  instructions  in  Huling  v.  Huling 
went  further  and  were  drawn  with  less  care  than  the  in- 
structions in  the  case  at  bar.  Each  instruction  in  this  case 
properly  stated  the  law,— appellee's  instructions  as  ap- 
plied to  a  stranger  and  appellants  as  to  a  parent  or  par- 
ents. Appellee's  instructions,  standing  alone,  entirely 
ignore  one  of  the  defenses  of  appellants,  the  right  of  a 
parent  to  advise  and  direct  a  child,  when  done  in  gcod 
faith,  as  fully  discussed  in  Huling  v.  Huling,  supra,  and  as 
fully  set 
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out  in  instructions  for  appellants.     Does  this 
constitute  contradictory  instructions?     It  has  been  held 
that  the  jury  are  presumed,  in  arriving  at  their  verdict, 


to  have  considered  the  instructions  as  a  whole  and  to 
have  noticed  the  qualifications  which  one  instruction 
makes  upon  another.  R.  I.  &  P.  Ry.  Co.  v.  Leisy  Brew- 
ing Co.,  174  111.  547;  Toledo  Wabash  &  We-iern  Ry.  v.  In- 
graham,  77  111.  309;  Cunningham  v.  Stein  109  111.  375; 
Lawrence  v.  Goodwin,  Jr.,  170  111.  390;  Lawrence  v.  Hager- 
man,  56  111.  68;  BfSoore  v.  Aurora,  Elgin  &  Chi.  Ry.  Co.  216 
111.  60. 

In  Lawrence  v.  Hagerman,  the  Court  held:  "That 
the  instructions  given  for  the  plaintiff  and  def.nd?nt 
must  be  construed  together,  and  when  so  considered,  if 
they  state  the  law  correctly  as  a  whole,  the  e. ror  that 
may  appear  in  one  series  will  be  deemed  corrected  by  the 
other,"  and  this  has  been  the  uniform  rule  laid  down  by 
the  courts.  The  instructions  in  this  case  are  not  contra- 
dictory or  misleading.  Appellee's  i  s  r^c^'ons  mere'y 
state  the  general  rule,  in  an  alienation  suit,  as  applied  to 
all  cases  or  to  cases  generally,  and  does  not  undertake  to 
explain  or  define  what  may  be  a  "controlling  cause."  Ap- 
pellant's instructions  define  and  explain  "the  controlling 
cause,"  to  the  extent  of  informing  the  jury  that  certain 
conduct  or  advice  of  parents,  given  in  good  faith  and  for 
a  worthy  motive,  cannot  be  construed  as  conduct  tending 
to  the  alienation  of  affections,  as  construed  by  the  law  or 
constitute  "the  controlling  cause"  of  the  loss  of  affections. 
The  instructions  of  one  supplement  and  explain  the  in- 
structions of  the  other,  and  a  1  taken  together  fairly  sta- 
ted the  law  to  the  jury  in  this  case. 

The  appellants  further  urge  error  in  this  case,  on  the 
ground 
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that  the  Court  instructed  the  jury  that  they 
might  find  punitive  damages  in  this  case,  without  any  evi- 
dence having  been  offered  as  to  the  pecuniary  ability  of 
the  appellants,  or  either  of  them,  to  pay.  We  have  gone 
through  all  the  cases  cited  by  appellants  upon  this  point, 
and  must  overrule  the  objection.  There  was  evidence 
and  considerable    testimony  of    a  general  nature  as    to 


farms  and  property,  owned  by  the  appelant  s,  or  one  of 
them.  This,  however,  was  not  necessary  to  warrant  the 
court  in  instructing  that  punitive  damages  may  be  assess- 
ed in  a  proper  case.  It  is  not  so  much  in  such  ca=es  what 
the  guilty  parties  can  pay,  but  rather  the  amount  which 
they  ought  to  pay,  as  asserted  by  the  courts  in  various 
cases.  Counsel  for  appellants  cite  T.  W.  &  W.  Ry.  Co.  v. 
Smith,  57  111.  517,  in  which  ca=e  the  court  irstructed  the 
jury  that  they  had  the  right  to  take  into  consideration 
the  finincial  situation  of  the  defendant,  when  no  evidence 
had  been  offered  as  to  defendant's  finances,  and  it  was 
held  error;  and  counsel  cite  Peters  v.  Lake,  66  111.  206, 
which  does  not  appear  to  sustain  appellants  contention. 
It  is  not  error  to  instruct,  in  a  proper  case,  that  the  jury 
may  find  punitive  or  exemplary  damages  whether  there 
is  any  evidence  of  defendant's  financial  ability,  before  the 
jury  or  not.  T.  W.  &  W.  Ry.  Co.  v.  Smith,  supra;  Peters 
v.  Lake,  supra;  Smith  v.  WunderSich,  70  111.  426;  17  Cor- 
pus Juris,  295,  296;  Holmes  v.  Holmes  64  111.  294.  The 
last  case  seems  to  settle  the  rule  beyond  quest'on  and  the- 
assignment  of  error  is  overruled. 

Appellants  urge  a  reversal  in  this  c?se,  on  the  ground 
that  the  verdict  is  against  the  manifest  weight  of  the 
evidence  and  should  be  set  aside.  We  have  carefully 
read  the  record  and  given  con- 
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sideration  to  this  assign- 
ment of  error.  It  seems  impossible  that  these  families, 
after  the  year  of  friendly  relationship,  ending  in  the  mar- 
riage of  their  children,  should  so  soon  after  that  event, 
absorb  such  bitter  hatreds  towards  each  other,  and  some 
of  the  testimony  in  this  case  would  not  appeal  to  ordin- 
ary reason,  except  as  results  followed,  apparently  con- 
firmatory of  its  truth.  The  record  of  all  these  differences 
is  too  long  and  it  would  serve  no  useful  purpose  to  discuss 
it  in  detail  in  this  opinion.  Appellants  testified  to  state- 
ments and  transactions  on  the  part  of  appellee,  which,  if 
true,  would  place  the     blame  for  the  family    difference 


largely  upon  appellee,  and  this  testimony,  in  some  res- 
pects, is  very  strongly  corroborated,  and  a  court  in  this 
case,  would  enter  with  more  enthusiasm  into  a  weighing 
of  the  evidence,  as  to  the  conduct  of  these  parties,  except 
for  the  bond  to  keep  the  peace,  entered  into  by  appel- 
lants,, running  to  appellee  and  her  husband.  This  in- 
strument is  the  full  proof  of  conduct  by  appellants,  prior 
to  that  time,  which  would  warrant  a  son  taking  such  a 
proceeding  against  his  father  and  mother.  All  of  this 
testimony  was  submitted  to  the  juiy,  together  with  all 
the  facts  and  circumstances  in  evidence  and  appellee  did 
submit  evidence  as  to  the  conduct  of  the  appellants, 
which,  if  they  believed  by  the  jury,  would  warrant  a  ver- 
dict on  that  part  of  the  case  in  appellee's  favor. 

It  is  seriously  contended  by  appellants  that  the  af- 
fections of  Fred  Roe  were  never  alienated  from  appellee, 
and  that  there  is  no  evidence  in  this  case  showing  or 
tending  to  show,  that  Fred  Roe,  the  husband,  ever  ceased 
in  his  affections  to  his  wife,  or  that  he  ever  left  her.  It 
is  true  that  in  every  controversy  and  difference  that  came 
up  between  appe.lee  and  appellants  from 
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the  time  of  the 
marriage  in  1919,  to  the  abandonment  of  the  farm  in 
March,  1921,  Fred  Roe  always  and  on  every  occasion  took 
the  part  of  his  wife,  defended  her  and  broke  relationship 
with  his  parents  over  such  matters  to  the  extent  that  in 
June,  1920,  Fred  Roe  brought  or  was  about  to  bring  a  cri- 
minal action  against  his  parents  to  have  them  bound  over 
to  keep  the  peace.  On  Christmas,  1920,  Fred  Roe  gave  his 
wife  a  nice  new  wrist  watch,  and,  so  far  as  the  testimony 
shows,  at  all  times  until  March,  1921,  appellee  and  her 
husband  lived  happily,  peaceably  and  affectionately  to- 
gether as  husband  and  wife.  The  father,  it  is  true,  had 
notified  them  to  vacate  the  farm,  and  this  they  were 
planning  to  do  upon  March  1st,  in  the  meantime  making 
sale  of  their  household  goods  and  stock.  Nothing  about 
this  notice  to  vacate  the  farm,  served  in  December,- 1920, 


' 


shook  or  even  interfered  with  Fred  Roe's  affection  for 
his  wife  after  that  event.  There  is  testimony  in  the  rec- 
ord that  appellee  and  her  husband  about  March  1,  1921, 
visited  Decatur  and  Mattoon,  with  a  view  to  finding  a 
place  to  work  and  a  place  to  live,  but  nothing  was  found. 
Appellee  relates  a  circumstance  on  or  about  the  day  of 
leaving  the  farm  when  appellant.  William  Roe,  was  on  the 
farm  that  her  husband,  Fred  Roe,  procured  a  gun  and 
was  going  to  kill  himself.  She  relates  another  circum- 
stance occurring  at  about  the  same  time,  when  her  hus- 
band was  driving  her  in  a  car  to  Chrisman,  that  Fied  Roe 
started  to  drive  the  car  off  an  eight  foot  embankment, 
but  appellee  caught  the  wheel.  At  about  th's  time  Fred 
Roe  told  his  father-in-law,  Seiben,  that  he  had  no  place 
to  take  his  wife,  appellee,  except  to  send  her  to  her 
father's  home.  They  stayed  at  a  friend's  in  Chrisman, 
early  in  March,  before  appellee  went  to  her  father's 
home.     They  slept 
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together  that  n.'ght  as  husband  and 
wife.  Fred  Roe  kissed  his  wife  gcodbye  on  the  train  the 
next  morning  when  she  was  leaving  for  Areola.  Fred 
Roe  was  at  Areola  two  or  three  days  later,  staying  over 
night,  sleeping  with  his  father-in-law.  A  few  days  before 
this  appellee,  her  father  and  husband  and  one  or  two 
others  were  at  a  hotel  in  Mattoon,  consulting  with  a  law- 
yer about  the  bringing  of  this  suit.  Appellee  had  on  or 
before  February  2Sth  employed  an  attorney  to  make  the 
charge  of  alienation  of  affections  against  appellants.  Up 
to  this  time  and  thereafter  appsl'ee  was  living,  sleeping 
and  cohabiting  with  her  husband,  Fred  Roe.  At  this 
time  she  says  his  affections  were  alienated  very  much  but 
she  gives  no  particulars.  After  Fred  Roe  left  her  fath- 
er's home  in  the  early  part  of  March,  1921,  appellee  did 
not  see  her  husband  until  about  a  month  after  the  first 
trial  of  the  case  in  the  spring  of  1922  when  Fred  Roe 
stayed  all  night  at  her  father's  home.  Appellee  testifies 
that  she  has  received  no  support  from  her  husband  since 


the  separation  in  March,  1921. 

There  was  much  contradictory  evidence,  but  if  the 
jury  believed  from  all  the  evidence,  facts  and  circumstan- 
ces in  the  case,  that  on  or  about  March  1,  1921,  Fred  Roe 
told  his  father-in-law,  Sieben,  that  he  had  no  other  place 
to  which  he  could  take  the  appellee  and  was  instrumental 
in  having  her  return  to  her  father's  home,  and  that  since 
that  time  said  Fred  Roe  had  not  supported  or  provided 
forhis  wife,  and  had  not  lived  with  her,  there  was  certain- 
ly before  the  jury  some  evidence  that  Fred  Roe's  affect- 
ions for  his  wife  had  been  alienated,  and  it  could  not  be 
held  as  a  matter  of  law  that  the  verdict  in  this  respect 
was  manifestly  against  the  weight  of  the  evidence. 
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The  jury  saw  the  witnesses  and  heard  the  evidence 
and  the  trial  court  has  heard  the  arguments  on  a  motion 
for  a  new  trial,  and  has  entered  the  judgment  and,  in  the 
state  of  the  record  in  this  case,  there  appearing  no  error 
that  would  warrant  a  reversal  of  the  judgment,  the  judg- 
ment of  the  Circuit  Court  of  Edgar  County  is  therefore 
affirmed. 

Affirmed. 
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Shurtleff,  J. 


132: 


This  was  an  action  in  replevin  and  trover,  first  tried 
in  Justice  Court  and  by  appeal  in  the  County  Court  of 
McLean  County.     A  jury  was  waived  and  there  was  a 
finding  and  judgment  for  appellees,  from  which  this  ap-  . 
peal  is  prosecuted. 

Appellant's  title  to  the  personal  property  is  founded 
upon  a  chattel  mortgage  acknowledged  by  Albert  R. 
King,  the  owner  of  the  property,  upon  October  27,  1921, 
and  recorded  in  the  Recorder's  office  of  McLean  County 
on  the  same  day.  King,  the  mortgagor,  was  a  resident 
of  White  Oak"  Township,  in  said  county,  at  the  time  of 
giving  the  mortgage,  but  he  acknowledged  the  same  be- 
fore a  justice  of  the  peace  in  another  township.  King, 
the  owner,  gave  another  chattel  mortgage  upon  person- 
al property,  on  the  same  farm,  to  one  Costigan,  Sr.,  up- 
on March  18,  1922,  and  a  similar  mortgage  to  one  Will- 
iam P.  Raber,  on  October  11,  1922.  There  was  a  judg- 
ment entered  against  King,  in  the  County  Court  of  Mc- 
Lean County,  upon  November  4,  1922,  in  favor  of  Oscar 
M.  Jones. 
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On  December  4,  1922,  a  sale  was  had  on  the  King 
farm  of  the  personal  property  of  King,  and  the  appellee, 
J.  J.  Rolofson,  an  auctioneer,  had  charge  of  the  sale. 
Rolofson  testified  that  King,  the  owner,  made  the  ar- 
rangements with  him,  to  conduct  the  sale;  that  he  knew 
of  some  mortgages  and  liens  upon  the  property,  but 
knew  nothing  of  appellant's     mortgage;  that  the     full 


. 
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handling  of  the  property  and  disposition  of  the  pro- 
ceeds was  in  his  hands  and  that  he  paid  out  all  of  said 
proceeds,  deducting  his  own  expenses  and  charges  and 
had  paid  the  balance  of  said  proceeds  upon  the  claims 
of  Costigan,  Raber  and  Jones;  that  he  paid  moneys  to 
them  because  they  had  mortgages  and  liens  upon  the 
property.  Rolofson  states  that  he  paid  no  moneys  to 
King,  the  owner,  who  was  doubtless  insolvent.  Rolof- 
son, at  the  sale,  sold  the  property,  guaranteed  by  him  to 
the  purchasers  to  be  free  from  liens.  So  far  as  this 
record  shows,  it  was  Rolofson's  personal  guarantee.  On 
January  31,  1923,  appellant,  through  an  agent,  made  a 
demand  in  writing  upon  Jones,  Costigan  and  Rolofson, 
for  a  return  of  the  property  described  in  appellant's 
mortgage,  but  the  testimony  shows  that  none  of  the  ap- 
pellees had  any  of  such  property  at  the  date  of  such  de- 
mand and  that  none  of  appellees,  except  Rolofson,  ever 
had  had  anything  to  do  with  the  possession  of  any  per- 
sonal property  upon  the  King  premises.  It  was  stipul- 
ated that  Rolofson  paid  0.  M.  Jones  $235  proceeds  of 
said  sale,  to  apply  upon  the  Jones  judgment,  and  the 
Costigan,  Sr.,  mortgage  was  paid  by  Rolofson.  There  is 
evidence  by  King  that  Costigan,  Sr.,  closed  in  on  him  and 
"served  notice  on  the  property,"  but  Costigan,  Sr.,  tes- 
tified that  he  had  nothing  to  do  with  the  sale  and  in  the 
view  we  take  of  the  case  this  would  make  no  difference. 
There  is  in  this  record  an  absolute  failure  to  establish 
and  identify  any 

(Page  2) 
of  the  property  described  in  appel- 
lant's mortgage,  as  sold  at  this  sale,  or  the  amount  or 
value  of  any  such  property  sold.  King  testifies  that  the 
property  was  all  sold  except  some  horses  which  died, 
but  he  does  not  remember  what  any  of  the  property 
"brought."  Appellant  produced  the  witness  Ensign, 
cashier  of  the  Hudson  State  Bank.  Ensign  clerked  the 
sale  and  testifies  that  Rolofson  turned  over  all  the  pro- 
ceeds of  sale  to  him.     Ensign  had  the  sales  sheets  and 


Is     I      9 


.   2  '■•'  •■       ■'■•' 

fo  agien 

J     J      .       '!        o    ') 


testified  from  them.  The  total  proceeds  of  sale  were 
$1261.75.  The  sheets  showed  the  sale  of  a  manure 
spreader  for  eight  dollars  and  a  mowing  machine  was 
sold  for  $3.50.  There  was  a  horse  sold,  of  similar  des- 
cription to  the  horse  described  in  appellant's  mortgage, 
named  "Bill,"  but  no  testimony  was  offered  to  show  the 
sale  price.  There  were  some  cows  sold  and  the  amounts 
of  sale  testified  to,  but  while  there  is  described  in  appel- 
lant's mortgage  "a  maure  spreader"  and  a  "mowing 
machine,"  and  a  horse  named  "Bill"  and  three  Jersey 
milch  cows,  we  have  searched  the  abstract  of  record  in 
vain  to  find  any  evidence  identifying  any  of  the  property 
sold  as  property  in  appellant's  mortgage.  We  have  also 
gone  through  the  record,  fully,  and  find  that  Ensign,  the 
clerk,  identified  no  porperty  sold.  He  had  all  the  sale 
sheets,  but  they  were  only  used  to  refresh  his  memory 
and  none  of  them  were  offered  in  evidence.  King,  the 
owner,  was  on  the  stand,  supposedly  capable  of  identi- 
fying all  of  his  property,  but  he  identifies  none  of  the 
items  described  in  the  chattel  mortgage,  as  sold  by  Rol- 
ofson.  He  simply  states  all  of  the  property  mortgaged 
was  sold  except  the  three  horses  which  died.  King 
merely  states  that  the  property  was  sold  on  the  14th 
day  of  December.  King  states  it 
(Page  3) 

was  sold  at  "that" 
sale,  but  no  sale  is  described  by  King.  He  states  no 
facts  as  to  the  sale,  by  whom  held  or  how  made,  or  any- 
thing to  indicate  that  it  was  the  same  sale  described  by 
Ensign  and  Rolofson.  King  testifies  that  there  was  a 
lot  of  stuff  sold  that  was  not  in  the  mortgage.  King 
says  he  was  forced  to  have  the  sale  and  he  knows  noth- 
ing about  what  anything  was  sold  for.  In  this  state  of 
the  record,  a  court  might  infer  that  Rolofson  sold  the 
property  described  in  appellant's  mortgage  but  there  is 
no  testimony  to  establish  that  fact.  The  evidence  that 
certain  articles  of  property  were  sold,  bearing  a  descrip- 
tion similar  to  a  like  article  in  the  mortgage,  does  not 
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establish  that  appellees  sold  or  converted  any  of  appel- 
ant's  property  and  the  fact  that  all  of  King's  property 
was  sold  that  clay  and  "at  a  sale,"  does  not  establish  even 
prima  facie,  that  appellees  or  either  of  them  sold  or 
converted  any  of  appellant's  mortgaged  articles.  We 
can  not  understand  this  condition  of  the  record  when  the 
clerk  of  the  sale,  with  the  sale  sheets,  was  before  the 
Court  and  also  the  owner,  capable,  we  assume,  of  iden- 
tifying each  article  sold  by  Rolofson,  and  of  stating 
whether  it  was  the  article  set  out  in  appellant's  mort- 
gage. Still,  none  of  the  sale  sheets  was  introduced  in 
evidence  and  no  article  sold  was  properly  identified. 
Even  if  such  identification  had  been  fully  made,  the  evi- 
dence is  insufficient  to  hold  appellee  Jones  or  Costigan, 
Sr.,  for  trover.  Jones  took  no  part  in  the  proceeding, 
except  to  receive  two  hundred  thirty-five  dollars  paid  by 
the  Hudson  Bank  to  him,  and  the  only  evidence  against 
Costigan,  Sr.,  is  that  he  closed  in  on  King,  "came  out  and 
served  a  notice  on  the  property."  This  he  had  a  right 
to  do  and  there  is  no 
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evidence  that  Costigan,  Sr.,  took 
and  further  steps  in  the  matter  .except  to  accept  his 
money  from  the  Hudson  Bank.  This  testimony  does 
not  show  Jones  or  Costigan,  Sr.,  chargeable  with  trover. 
Rolofson  was  employed  by  King,  the  owner,  to  sell  the 
property  and  King  gave  Rolofson  the  list  of  the  prop- 
erty, from  which  to  prepare  the  sale  bills.  Rolofson,  at 
King's  request,  employed  Ensign  of  the  Hudson  Bank  to 
clerk  the  sale  and  all  proceeds  of  sale  were  turned  over 
to  the  Hudson  Bank.  Rolofson  was  merely  an  agent  or 
employe  of  King,  the  owner,  in  making  this  sale  and  dis- 
tributing the  proceeds,  as  King  directed  and  only  recei- 
ved a  fair  compensation  for  services  performed.  There 
is  no  evidence  tending  to  show  that  Jonesy  Costigan,  Sr., 
or  Rolofson,  knew  anything  about  appellant's  mortgage, 
and  there  is  no  testimony  showing,  or  tending  to  show, 
that  any  person,  other  than  King,  the  owner,  set  in  mo- 
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tion  and  carried  out  the  sale  of  this  property.  King  was 
acting  through  his  attorney,  English.  Under  such  cir- 
cumstances, whatever  cause  of  action  appellant  might 
have  against  any  of  the  appellees,  for  property  identified 
in  its  mortgage,  the  proceeds  of  which  had  passed  into 
any  of  the  appellee's  hands,  it  would  not  be  in  trover 
against  these  appellees. 

The  question  is  raised  in  this  case  as  to  the  validity 
of  appellant's  mortgage,  executed  by  the  mortgagor, 
while  living  in  one  township  of  McLean  County,  and  ac- 
knowledged by  the  mortgagor  before  a  justice  of  the 
peace  of  another  township  in  the  same  county.  Appel- 
lees set  out  the  various  acts  that  have  been  passed  by 
the  Legislature,  in  regard  to  the  acknowledgment  and 
entry  of  chattel  mortgages,  and  insist  that  the  amend- 
ment of  1915,  as  follows:  "'Such  instruments  shall  be 
acknowledged 
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before  a  justice  of  the  peace  or 
the  county  judge  where  the  mortgagor  resides  or  before 
the  clerk  or  any  deputy  clerk  of  the  municipal  court  of 
the  City  of  Chicago,"  is  a  return  to  the  former  law,  when 
such  mortgages  were  required  to  be  acknowyedged  be- 
fore a  justice  of  peace  in  the  same  township  in  which  the 
mortgagor  resides. 

In  Watkins  v.  Dunbar  Gen.  No.  7650  at  this  term, 
this  Court  has  passed  you  the  identical  question  and 
held  the  mortgage  not  legally  acknowledged.  The 
judgment  of  the  County  Court  is  affirmed. 

Affirmed. 

(Page  6) 
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General  No.  7642.  Agenda  No.  23. 

October  Term,  A.  D.  1923. 

H.  M.  Griswolri  and  H.  E.  Clayton,  Appellants 

vs. 
Peter   Sattler   and   Freda   Sattler,  Appellees. 

Appeal  from  County  Court  of  Sangamon  County. 

Shurtleff,  J. 

Appellants  brought  suit  in  replevin  against  the  de- 
fendants to  recover  the  possession  of  certain  household 
goods,  sold  by  appellants  on  the  installment  plan,  to  ap- 
pellees. The  first  transaction  was  upon  July  13,  1920, 
when  appellees  purchased  certain  articles  of  the  value 
of  $301.50  and  executed  and  delivered  one  note  for  the 
amount  of  $301.50,  drawing  interest  at  the  rate  of  seven 
per  cent  per  annum,  and  payable  at  the  rate  of  twenty- 
five  dollars  per  month.  There  was  an  additional  note 
taken  by  appellants  for  the  sum  of  five  dollars,  due  five 
years  after  date,  and  drawing  interest  at  seven  per  cent 
per  annum. 

On  September  9,  1920,  appellees  purchased  a  book 
case  from  appellants  for  the  sum  of  $22.50,  which  was 
held  by  appellees  under  a  lease  from  appellants,  and  on 
October  1,  1920,  there  was  an  additional  purchase  of 
stove  board  to  the  amount  of  $8.50,  making  a  total  in- 
debtedness of  $332.50.  Although  payments  had  been 
made  by  appellees  and  the  appellants  testify  that  when 
the  later  purchases  were  made,  "they  were  to  go  into 
the  same  arrangement 
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(chattel  mortgage)  and  that 
all  payments  made  were  to  apply  pro  rata  on  the  debts. 
At  a  later  time  appellees  purchased  two  library  tables 
for  the  sum  of  fifty  dollars  from  appellants  and  a  lease 
was  taken  of  the  tables.  These  leases  provided  that 
the  lessee  "'may  purchase  the  goods  at  any  time  during 
the  lease  for  the  total,  "with  7%  interest  from  date,  un- 
less all  payments  are  made  when  due."  At  the  time  of 
giving  the  chattel  mortgage,  appellees  paid  sixty  dollars 
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down  and  continued  payments,  so  that  on  October  24, 
1922,  appellants  had  received  from  the  appellees,  in  pay- 
ments, the  sum  of  $337.50.  It  is  conceded  by  appellees 
that  these  payments  should  cover  the  items  of  $22.50 
and  $8.50  purchases,  and  it  is  conceded  by  all  parties 
that  the  two  library  tables  were  not  paid  for  and  that 
appellants  took  the  same  under  the  writ  of  replevin  and 
are  entitled  to  said  tables. 

After  appellees  had  made  payments  to  the  amount 
of  $337.50  on  said  goods  and  the  chattel  mortgage  debt, 
the  library  tables,  not  being  paid  for  and  the  appellants 
claiming  a  balance  of  interest  to  the  amount  of  $14.87, 
on  the  chattel  mortgage  debt,  brought  suit  in  replevin, 
in  Justice  Court,  and  took  all  the  property  described  in 
the  chattel  mortgage  and  the  library  tables.  There  was 
a  trial  in  Justice  Court  and  an  appeal  to  the  County 
Court  of  Sangamon  County,  whereupon  the  cause  was 
submitted  to  a  jury,  and  there  was  a  verdict  and  judg- 
ment in  favor  of  the  defendants  and  that  the  right  of 
possession  of  all  the  property,  except  the  two  tables, 
was  in  the  defendants.  The  testimony  showed  that  ap- 
pellants had  taken  and  then  had  the  two  tables  under 
their  writ  of  replevin,  and  that  the  appellees  made  no 
claim  to  the  same.  , 

The  case  is  brought  to  this  Court  by  appeal,  for  re- 
view. 
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Appellants  complain  that  the  Court  below  did  not 
permit  them  to  show  the  consideration  of  the  note  for 
five  dollars.  We  have  carefully  examined  the  record 
and  no  such  offer  was  made  by  appellants.  Appellants 
while  on  the  witness  stand,  were  cross  examined  fully 
as  to  the  purpose  and  consideration  for  this  note  and  one 
testified  that  he  did  not  know  and  the  other  said  the 
note  was  a  mistake.  The  question  was  fairly  put  to  the 
jury,  whether  the  purpose  of  this  note  was  to  charge  in- 
terest in  addition  to  seven  per  cent  and  to  contract  for 
interest  at  a  greater  rate  than  seven  per  cent,  and  if 
the  jury  so  found,  they  were  instructed  that  appellants 
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could  not  recover  any  interest  on  the  chattel  mortgage 
note.  Appellants  complain  because  the  instruction  did 
not  contain  the  words,  "per  annum,"  but  we  do  not  be- 
lieve that  the  jury  were  misled  by  this  instruction. 

Appellants  complain  as  to  the  giving  of  appellees' 
first  instruction  as  follows:  "The  court  instructs  the 
jury  that  when  a  person  owes  several  accounts  to  the 
same  person,  the  person  owing  the  accounts  when  mak- 
ing a  payment  has  the  right  to  direct  upon  which  of  the 
several  accounts  the  payment  shall  be  applied."  This 
instruction  fairly  stated  the  law,  and  even  though  ap- 
pellees may  have  agreed  in  making  their  purchases,  to 
apply  all  payments  pro  rata,  yet  when  it  came  to  mak- 
ing the  actual  payments,  appellees  had  the  right  to  have 
their  payments  applied  as  they,  appellants,  directed. 
It  was  shown  by  appellees  and  not  contradicted,  that 
when  they  purchased  the  library  tables  they  stated  to 
appellants  that  they  did  not  desire  to  make  any  further 
purchases  until  they  had  paid  up  the  chattel  mortgage. 

When  payments  were  made  by  appellees  to  appell- 
ants, at  certain  times,  the  balance  of  the  indebtedness 
had  been  marked,  by  the 
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bookkeeper,  on  the  back  of 
the  receipts,  and  before  the  last  three  payments  were 
made,  in  sums  of  ten  dollars  twice  and  the  final  payment 
of  $3.50,  appellees  had  been  advised  by  the  bookkeeper 
as  to  the  amount  of  the  balance  of  the  debt,  and  had 
paid  it,  according  to  the  bookkeeper's  figures,  in  full. 

Appellants  complain  as  to  the  form  of  the  verdiet 
and  judgment,  making  no  finding  as  to  the  library  tab- 
les, in  appellants'  behalf,  but  appellants  are  in  possession 
of  the  tables  and  appellees  can  obtain  no  order  for  the 
return  of  the  chairs,  and  we  do  not  deem  this  such  an 
error,  under  the  circumstances  of  this  case,  as  would 
warrant  a  reversal  of  the  judgment. 

Some  complaint  is  made  by  appellants  as  to  some 
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of  the  other  instructions  given  for  appellees.  We  have 
examined  the  instructions  fully,  and  while  one  of  them 
may  be  faulty,  we  are  satisfied  from  an  examination  of 
the  entire  record  that  substantial  justice  has  been  done 
in  this  case,  and  that  the  judgment  should  not  be  re- 
versed. 

Judgment  affirmed. 

(Page  4) 
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A.  D.  Arnold,  Appellee 
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Appeal  from  the  Circuit  Court  of  Morgan  County. 
Shurtleff,  J. 

This  suit  was  brought  by  appellee  in  justice  court  to 
recover  the  value  of  two  horses  which  appellee  claimed 
were  killed  by  reason  of  the  negligence  of  the  appellant  in 
operating  his  automobile  on  the  hard  road  between  Jack- 
sonville and  Springfield.  From  the  justice  court  the 
case  was  taken  on  appeal  to  the  Circuit  Court  of  Morgan 
County.  Appellant's  defense  to  the  case  was  in  brief, 
that  appellee's  servant,  one  Merwin  Ator,  turned  twenty- 
six  horses  out  of  appellee's  field  at  the  north  side  of  the 
road,  upon  the  hard  road  without  warning,  as  the  appel- 
lant was  driving  his  car  toward  Jacksonville,  and  was 
passing  by  a  gap  in  appellee's  fence,  protected  only  by  a 
piece  of  woven  wire,  which  appellee's  servant  negligently 
let  down,  permitting  the  drove  of  horses,  which  were 
being  pursued  by  a  dog,  to  rush  headlong  out  upon  the 
hard  road  against  appellant's  car.  Some  of  the  horses 
passed  in  front  of  the  car,  some  of  them  to  the  rear,  but 
four  of  them  ran  headlong  into  the  north  side  of  appel- 
lant's automobile,  wrecking  the  car. 

The  road  at  the  place  of  the  collision  runs  almost,  if 
not 
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exactly,  due  east  and  west.  From  the  scene  of  the 
collision  eastward  the  road  gradually  slopes  downward 
for  several  feet  and  there  is  a  curve  in  the  road  about 
one-half  mile  east  of  that  point.  From  the  scene  of  the 
collision,  westward,  the  road  runs  straight  east  and  west 
without  a  grade  of  any  consequence  and  without  a  curve 
for  a  mile  or  more.     The  appellee  farmed  lands  on  both 
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sides  of  the  road.  He  lived  about  one-half  mile  south  of 
the  hard  road.  There  was  a  cinder  driveway  leading 
from  the  hard  road  southward  to  his  residence.  There 
was  a  patent  gate  giving  access  to  the  cinder  driveway 
from  the  hard  road.  Directly  opposite  and  north  of  this 
gate  across  the  hard  road  was  a  gap  in  the  woven  wire 
fence  which  ran  along  the  north  side  of  the  road.  This 
gap  opened  into  a  cornstalk  field  where  there  had  been 
a  field  of  corn  which  had  been  gathered  in  the  fall  and 
early  winter  of  1922.  At  the  time  of  the  collision  and 
for  some  time  prior  thereto,  the  appellee  was  permiting 
about  twenty-six  head  of  horses  to  run  loose  and  feed  in 
this  stalkfield.  A  piece  of  woven  wire  fence  of  the  same 
kind  from  which  the  fence  was  constructed  was  used  to 
stretch  across  the  gap  in  order  to  keep  the  horses  from 
leaving  the  field,  which  consisted  of  forty  acres  or  more. 
There  was  nothing  about  the  gap  to  attract  the  attention 
of  anyone  traveling  toward  it  in  a  car  until  almost  oppos- 
ite it.  On  the  south  side  of  the  road  there  was  a  pasture 
extending  from  the  hard  road  southward  one-half  mile 
to  the  residence  of  the  appellee. 

At  the  time  of  the  collision  the  appellant  was  driving 
westward  on  the  north  side  of  the  road.  There  was  a 
sharp  conflict  in  the  evidence  regarding  the  rate  of  speed 
at  which  he  was  driving.  He  testified  that  he  was  driv- 
ing about  twenty  or 
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twenty-five  miles  per  hour  and  witness- 
es for  the  appellee  asserted  that  he  was  going  about 
thirty-five  to  forty  miles  per  hour.  There  was  also  much 
conflict  in  the  testimony  as  to  whether  a  number  of  hor- 
ses had  already  crossed  the  road  before  the  actual  collis- 
ion. The  appellant  and  his  witnesses  contended  that  no 
horses  were  -in  the  road  as  he  approached  and  that  his 
car  was  run  upon  by  four  of  the  herd  of  horses  that  came 
out  of  the  field  and  that  the  horses  in  a  herd,  pursued  by 
a  barking  dog,  Merwin  D.  Ator,  appellee's  servant,  on 
horseback  being  at  a  considerable  distance  back  of  them, 
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ran  out  upon  the  highway  suddenly  without  notice  to  the 
appellant,  colliding  with  the  north  side  of  his  car.  Ator, 
son-in-law  and  employee  of  appellee,  testified  that  a  num- 
ber of  horses  had  already  crossed  the  road  and  others 
were  following  in  a  walk  when  the  appellant  crashed 
straight  into  the  herd  and  against  the  last  of  the  horses 
that  came  upon  the  highway.  Several  minutes  before 
the  collision,  Ator,  on  horseback,  had  crossed  the  road 
and  opened  the  gap.  In  his  testimony  he  stated  that 
when  he  crossed  the  road  he  saw  the  car  of  the  appellant 
approaching  about  one-half  mile  from  the  east;  that  he 
opened  the  gap  and  let  the  horses  out. 

The  horses  collided  with  the  car  just  opposite  the 
gap  in  the  fence  along  the  north  side  of  the  road.  Four 
of  the  horses  came  into  contact  with  the  car,  one  jumped 
upon  and  across  the  engine,  and  one  hit  the  front  fender. 
Appellee's  servant,  Ator,  further  testified  that  at  the 
time  he  rode  into  said  highway,  the  horses  were  congre- 
gated around  the  gate  at  the  north  side  of  the  road  and 
waiting  to  be  permitted  to  cross;  that  he  looked  up  and 
down  the  road  in  either  direction  to 
(Page  3) 

ascertain  if  any  au- 
tomobiles or  other  vehicles  were  near  at  hand  and  if  it 
would  be  safe  to  drive  said  horses  across  the  highway. 
At  this  time  there  was  no  automobile  in  sight  upon  said 
hard  road  in  either  direction  from  said  gateway  except 
the  autombile  driven  by  appellee,  which  at  that  time  was 
over  a  half  mile  to  the  eastward  from  this  gate.  Ator, 
seeing  that  no  car  was  in  close  proximity  to  said  gate, 
took  down  the  wire  that  was  across  the  gateway  and,  as 
soon  as  he  did  this,  the  horses  proceeded  out  from  the 
corn  field  and  into  and  across  said  road.  The  horses  at 
this  time  were  not  excited  and  were  not  running  or  gal- 
loping but  were  proceeding  across  the  highway  in  an  or- 
derly manner  and  were  in  plain  view  of  any  person  ap- 
proaching said  gateway  and  upon  said  highway  from 
either  direction,  and   could  be    seen  by  anyone    coming 


from  the  eastward  for  at  least  three-quarters  of  a  mile. 
As  the  horses    stated  through     the  gate  Ator  rode    on 
through  the  gate  and  into  the  corn  field  to  get  behind 
the  horses,  and  states  that  he  saw  the  car  of  the  appel- 
lant approaching  but  that  the  horses  were  at  this  time 
crossing  the  highway  and  that  there  was  a  string  of  hor- 
ses entirely  across  the  highway     at  this  t;me,  some    of 
them  being  in  the  gateway  on  the  south  side  of  the  road 
and  the  car  of  the  appellant  at  this  time  being  several 
hundred  yards  distant  from  the  gateway.     Appellant  was 
driving  a  Willys-Knight  coupe  weighing  about  thirty-sev- 
en hundred  pounds,  and    was  traveling  between    thirty- 
five  and  forty-five  miles  per  hour  and  did  not  slow  up  or 
attempt  in  any  manner  to  stop  his  car  as  the  horses  were 
crossing  the  road  but  drove  the  car  directly  into  the  herd 
of  horses,  striking  a  group  of  horses  which  were  in  the 
rear  of  said  herd  on  the  north  side  of  said  hard  road  and 
in  line  with  the  gateway  on  the  north  side  of  the  road. 
(Page  4) 
There  were  two  distant  theories  of  fact  in  this  case, 
appellee  contending  that  appellant,  driving  at  an  excess- 
ive rate  of  speed,  drove  his  car    directly  into  the    rear 
animals  of  the  herd,  while  they  were  crossing  and  nearly 
across  the  road  and  in  plain  sight  of  appellant,  while  the 
appellant's  theory  of  the  case  was,  that  while  driving  his 
car  at  a  moderate  and  lawful  rate  of  speed  along  this 
road,  the  first  of  the  horses  in  this  herd  to  cross  the  road 
burst  out  from  the  gap  and  crashed  into  his  car,  and  ap- 
pellee and  appellant  each  supported  his  respective  theory 
as  to  how  this  accident  happened  by  abundant  corrobor- 
ative testimony. 

Where  the  evidence  is  close  and  conflicting,  the  in- 
structions should  be  accurate,  applicable  to  the  evidence 
and  not  misleading.  Kranz  v.  Thieben,  15  111.  App.  482; 
P.  D.  &  E.  Railway  Co.  v.  Wagner,  18  111.  App.  598. 

Appellee's  instruction  number  one  informed  the  jury 
that  if  they  believed  from  the  evidence  that  the  injuries 
complained  of  "were  caused  by  the  negligence  or  care- 
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lessness  of  the  defendant,  without  any  such  fault  or  neg- 
ligence on  the  part  of  the  plaintiff's  servant,  etc.,  then 
the  jury  should  find  for  the  plaintiff."  The  appellee  can- 
not recover  if  his  servant  was  guilty  of  contributory  neg- 
ligence regardless  of  whether  his  negligence  was  such 
fault  or  negligence  as  that  of  the  appellant.  The  ap- 
pellee cannot  recover  if  his  servant  was  guilty  of  contrib- 
utory negligence  regardless  of  the  extent  and  degree  of 
his  negligence.  City  of  Lanark,  v.  DougheHy,  153  111. 
161;  Penn  Coal  Co.  v.  Kelly,  156  111.  9. 

Appellant  criticises  appellee's  third  instruction, 
which  informed  the  jury  that  if  the  jury  a'so  believes 
from  a  preponderance 
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of  the  evidence  that  the  plaintiff 
has  sustained  injury  to  his  property  by  reason  of  the 
negligent  conduct  of  the  defendant,  leaving  it  to  the  jury 
to  determine  what  conduct  of  the  appellant  would  be 
"negligent  conduct"  for  which  the  appellee  could  recover. 
The  case  was  first  tried  in  justice  court  and  there  were 
no  pleadings.  The  instruction,  or  other  instructions, 
should  have  advised  the  jury  as  to  the  issues  in  the  case 
and  the  duty  of  appellant  in  the  use  of  the  road.  To 
some  extent  this  was  covered  by  other  instructions.  The 
instruction  as  given  was  error.  Baker  &  Reddick  v. 
Summers,  201  111.  52.  In  said  third  instruction  and 
others  in  behalf  of  appellee,  the  jury  were  instructed  that 
it  was  the  duty  of  appellee  to  exercise  ordinary  care  at 
"the  time  of  the  alleged  acts  in  question."  This  was  not 
clear  and  was  misleading.  The  instruction  does  not  in- 
dicate that  it  was  the  duty  of  the  servant  of  the  appellee 
to  exercise  ordinary  care  immediately  prior  to  and  at  the 
time  of  the  collision.  On  this  point  in  this  case,  the  jury 
should  have  been  accurately  instructed. 

Appellee's  fourth  instruction  contains  the  same  vice 
as  last  mentioned  in  appellee's  third  instruction.  Appel- 
lee's sixth  instruction  informed  the  jury  that,  "if  the 
rate  of  speed  of  a  motor  vehicle  operated  upon  any  pub- 


lie  highway  in  this  state  exceeds  thirty  miles  an  hour 
such  rate  of  speed  shall  be  prima  facie  evidence  that 
such  person  operating  such  motor  vehicle  is  running  at 
a  rate  of  speed  greater  than  is  reasonable  having  regard 
to  the  traffic  and  the  use  of  the  way,  or  so  as  to  injure 
the  life  or  limb  or  injure  the  property  of  any  person." 

Appellee  offered  testimony  tending  to  show  that  ap- 
pellant was 

(Page  6) 
running  his  car  at  a  speed  greater  than 
forty  miles  per  hour.  This  was  denied  and  proof  submit- 
ted by  appellant  that  his  car  was  not  running  at  a  great- 
er rate  of  speed  than  twenty-five  miles  per  hour.  The 
giving  of  this  instruction  in  this  form,  although  not  a 
mandatory  instruction,  has  been  held  error. 

In  Johnson  v.  Pendergasi,  308  111.  at  page  261,  the 
Court  said:  "Where  two  facts  are  so  related  to  each 
other  that  in  reason  and  human  experience  the  existence 
of  one  may  fairly  be  inferred  from  the  other,  the  law 
may  declare  that  proof  of  one  shall  be  prima  fac:e  evi- 
dence of  the  existence  of  the  other.  Such  a  rule  is  one 
which  the  policy  of  the  law  and  the  ends  of  justice  re- 
quire, and  in  every  case  it  is  sufficient  to  authorize  the 
finding  of  the  fact  presumed  to  exist  unless  contradicted 
or  explained.  It  may  either  be  a  rule  of  law  or  a  rule 
created  by  statute,  as  in  the  case  of  the  possesion  of  im- 
plements, devices  or  apparatus  for  gambling,  the  possess- 
ion of  stolen  property  soon  after  the  larceny,  or  the  fail- 
ure, suspension  or  involuntary  liquidation  of  a  banker 
within  thirty  days  from  receiving  a  deposit.  (Meadow- 
crofi  v.  People,  163  111.  56.)  That  a  certain  fact  is  made 
by  law  or  statute  prima  facie  evidence  of  the  existence 
of  another  does  not  change  the  burden  of  proof  but 
merely  determines  the  verdict  or  finding  if  no  other  evi- 
dence is  introduced.  The  existence  of  the  prima  facie 
case  is  provisional,  and  does  not  change  the  burden  of 
proof  but  only  the  burden  of  introducing  further  evi- 
dence.    It  means  only  that  a    determination  of  a    fact 


shall  be  sufficient  to  justify  a  finding  of  a  related  fact  in 
the  absence  of  any  evidence  to  the  contrary.     The  only 
effect  is  to  create  the  necessity  of  evidence  to  meet  the 
prima  facie  case  created,  and  which,  if  no 
(Page  7) 

proof  to  the  con- 
trary is  offered,  will  prevail.  (Helbig  v.  Citizens'  Ins.  Co. 
234  111.  251;  City  of  Carlinville  v.  Anderson,  303  id.  247; 
2  Chamberlayne  on  Evidence,  sec.  994;  Inhabitants  of 
Cohasset  v.  Moore,  204  Mass.  173;  Kelfy  v.  Morris,  6  Pet. 
622.)  As  soon  as  opposing  evidence  is  received  the  case 
is  to  be  determined  upon  all  the  evidence,  -the  prima 
facie  evidence  and  all  other  evidence,— and  the  question 
is  whether  the  weight  preponderates  in  favor  of  the  par- 
ty having  the  burden  of  proof.  The  streets  and  high- 
ways are  for  the  use  of  the  public  generally,  and  each 
person  using  the  same  has  rights  and  assumes  duties  and 
obligations  to  others,  and  the  plaintiff  assumed  the  bur- 
den of  proving  that  he  was  in  the  exercise  of  the  care  re- 
quired by  the  law  and  that  defendant  was  negligent  in 
failing  to  observe  such  care.  This  was  to  be  determined 
by  the  jury  from  all  the  evidence  in  the  case." 

And  the  Court  say  further,  page  264:  "It  is  doubt- 
ful whether  the  ordinary  juror  would  understand  the  le- 
gal meaning  of  the  term  prima  facie,  but  at  any  rate," 
etc. 

In  this  case,  under  the  reasons  of  the  rule  laid  down 
in  Johnson  v.  Pendergast,  supra,  we  rtegard  the  giving  of 
appellee's  sixth  instruction  as  reversible  error.  There 
was  no  occasion  in  this  case  for  the  operation  of  the  rule 
as  to  a  prima  facie  case,  as  every  claim  was  contested. 
Even  though  appellant  was  driving  his  car  at  an  excessive 
and  unlawful  rate  of  speed,  upon  appellant's  theory  of 
the  case,  while  appellant  was  opposite  the  gap  or  north 
gate,  the  horses  of  appellee  dashed  out  upon  appellant's 
car  and  struck  it,  appellant  could  not  have  been  guilty 
of  negligence  in  violating  the  statute  as  to  speed,  for  the 
reason  that  appellant's  rate  of  speed  in  no  manner  would 
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have  contributed  to  the  injury. 
(Page  8) 

The  same  accident 
would  have  happened  if  appellant's  car  had  been  travel- 
ing at  any  other  or  slower  rate  of  speed.  The  instruct- 
ion,, in  the  form  stated,  should  not  have  been  given  and 
may  have  tended  to  confuse  the  jury. 

There  are  some  further  criticisms  made  upon  appel- 
lee's instructions,  but  as  the  case  will  be  submitted  to 
another  jury,  doubtless  any  other  errors  appearing  in  ap- 
pellee's instructions  will  be  corrected. 

The  judgment  and  verdict  in  the  lower  court  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  Remanded. 

(Page  9) 
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October  Term,  A.  D.  1923. 

Helen  McDaniels,  Appellee 


vs. 
S.  J.  Huntley,  Appellant    fit  ' 


Appeal  from  the  Circuit  Court  of  Sangamon  County. 
Shurtlefr,  J. 

This  case  grows  out  of  an  automobile  accident  which 
occurred  on  the  public  highway  when  the  car-  of  Charles 
Wilson,  in  which  appellee  was  riding,  collided  with  that 
of  the  appellant  on  the  1st  day  of  August,  1922,  about 
five  miles  northwest  of  Springfield.  Appellant,  who  is 
a  farmer  and  resides  in  the  vicinity  where  the  accident 
occurred,  was  driving  his  Ford  car  out  of  a  lane  going 
east.  The  Ford  car  of  Charles  Wilson,  in  which  appellee 
was  riding  with  a  bathing  party,  composed  of  the  appel- 
lee, Dora  Bryant,  May  Rose  Bryant,  Harry  Adams  and 
Charles  Wilson,  en  route  to  the  Sangamon  River,  about 
a  mile  and  a  half  away,  was  going  north.  Appellee  rode 
in  the  rear  seat  of  the  Ford  car  with  May  Rose  Bryant 
and  Harry  Adams,  and  in  the  front  seat  with  the  driver 
was  Miss  Bryant's  sister,  who  later  became  his  wife. 
The  driver,  Mr.  Wilson,  and  his  wife  resided  in  Oklahoma 
City,  Oklahoma,  and  were  not  present  at  the  trial;  and 
the  only  eye  witnesses  at  the  time  and  place  of  the  col- 
lision were  appellant  and  appellee  and  those  with  her  in 
the  rear  seat. 

It  appeared  that  the  driver  and  Adams  had  wroked 
during  the  forenoon  preparing  a  house  to  be  painted, 
and  on  account  of  ex- 
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cessive  heat  had  made  up  the  party 
and  were  on  their  way  to  the  river  of  an  outing. 

Appellee  and  her  witnesses  testified  that  their  car 
was  going  fifteen  to  eighteen  or  twenty  miles  an  hour, 
and  that  appellant  came  suddenly     from  a  lane  on    the 
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left,  curved  into  the  direction  they  were  going  and  col- 
lided with  their  car,  breaking  the  left  running  board  and 
the  radius  rod  and  throwing  appellee  and  others  clear  of 
the  car  and  upon  the  highway.  Their  car  was  nearly 
overturned. 

It  is  the  contention  of  appellant  that  he  drove  his 
car  at  a  low  rate  of  speed,  attached  his  brakes  when  he 
came  to  the  end  of  the  lane  and  was  about  to  drive  into 
the  road,  and  that  at  that  time  he  looked  both  north  and 
south  for  an  approaching  vehicle  and  saw  nothing.  There 
were  some  trees  in  the  orchard,  near  the  end  of  the  lane, 
which  partially  obstructed  appellant's  vision.  Appel- 
lant testified  that  the  Wilson  car,  when  the  collision  took 
pace,  was  on  the  left  hand  side  of  the  road  and  running 
at  a  high  rate  of  speed  and  this  testimony  is  corroborat- 
ed by  other  witnesses,  and  there  is  testimony  that,  at 
this  point,  the  beaten  track  of  the  road  is  to  the  left  and 
center  and  that  outside  of  the  beaten  track  the  road  was 
rough  and  not  convenient  for  travel. 

The  testimony  was  submitted  to  a  jury,  under  prop- 
er rulings  as  to  evidence.  The  jury  awarded  appellee 
damages  in  the  sum  of  five  hundred  dollars,  which  ap- 
pear to  have  been  sustained,  and  judgment  was  entered 
on  the  verdict  and  appellant  brings  the  case  to  this  court 
by  appeal.  If  the  jury  were  properly  instructed  in  this 
case,  the  verdict  and  judgment  should  stand. 
(Page  2) 

Appellant  criticises  the  first  instruction  given  for 
appellee.  This  instruction  merely  informed  the  jury 
that  if  they  believed  from  the  greater  weight  of  the  evi- 
dence that  the  defendant  negligently  operated  his  auto- 
mobile, "as  charged  in  the  declaration,"  and  that  such 
negligence,  if  any,  was  the  proximate  cause  of  the  in- 
jury to  the  plaintiff,  etc.,  and  the  instruction  properly 
covered  the  element  of  due  care  on  the  part  of  the  plain- 
tiff, than  the  jury  should  find  for  the  plaintiff.  Counsel 
contends  it  is  reversible  error  for  the  court  to  leave  it  to 
the  jury  to  determine  what  are  the  material  allegations 


in  the  case.  That  rule  prevails  when  the  declaration 
contains  a  count  defectively  stated,  and  it!  is  not  good 
practice  in  any  case.  But  in  this  case  the  declaration 
merely  charged  general  negligence,  and  we  do  not  see 
but  that  the  instruction  complained  of  contained  all  of 
the  substantial  and  necessary  allegations  material  to  the 
issue,  set  out  in  the  declaration.  The  jury  could  not  have 
been  misled  by  this  instruction  and  the  giving  of  it  was 
not  reversible  error. 

Appellant  criticises  the  giving  of  appellee's  second 
instruction.  It  is  criticised  for  the  same  reason  as  num- 
ber one,  but  it  contains  all  of  the  substantial  and  mater- 
ial facts  in  issue  and  as  set  out  in  the  declaration.  In 
Laughlrn  .v.  Hopkinson,  292  111.  85,  the  instruction  given 
and  criticised  referred  to  representations  set  out  in  the 
declaration,  leaving  it  to  the  jury  to  determine  what  the 
representations  were  and  whether  or  not  the  state- 
ments were  material.  In  the  Krieger  case,  242  111.  544, 
the  error  in  giving  the  instruction  arose  from  a  defect- 
ive count  in  the  declaration,  in  which  case  the  court  has 
held  that  it  was  error  to 
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give  the  instruction.  There  was 
no  error  in  giving  either  of  the  instructions  cited  in  this 
case. 

Appellant  assigns  error  that  the  court  refused  to 
give  appellant's  second  instruction  asked  for.  The  in- 
struction reads  as  follows: 

"The  Court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  accident  occurred 
on  the  public  highway  and  that  at  the  time  of  the  acci- 
dent the  defendant  was  driving  an  automobile  at  a  rate 
of  speed  not  greater  than  is  reasonable  and  proper,  hav- 
ing regard  to  the  traffic  and  the  use  of  the  way,  or  so 
as  to  endanger  the  life  or  limb  of  any  person  using  the 
highway  at  the  place  of  the  injury,  then  you  will  find  the 
defendant  not  guilty  of  negligence  because  of  the  speed 
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witnesses  and  their  testimony  than  a  court  that  does  not 
have  the  witnesses  before  it. 

From  a  careful  reading  of  the  record  in  this  case,  this 
court  is  not  prepared  to  say  that  the  verdict  is  clearly  or 
manifestly  against  the  weight  and  preponderance  of  the 
testimony. 

The  judgment  of  the     Circuit  Court  of    Sangamon 
County  is  affirmed. 

(Page  5) 
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